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The  references  are  Jo  the  Nog.  given  to  the  cases  in  the  "  Record, 


No. 
A 

ABATEMENT  OF  SUIT  OR  APPEAL. 

Custom — All'-  — .  by   <■  ttral 

property — Suit  by  the  son  of  th  ienation    invalid 

and  not  binding  after  the  alie.  tency  of  t 

such  son  to  continue  the  suit  01  th   of   th*    ■-  .-.  —  •A'   sued 

for  a  declaration  that  a  sale  made  by  his  father  '  K  '  of  ancestral 
property  for  Rs.  11,151-14  would  not  affect  his  reversionary  rights,  on 
the  ground  that  there  Avas  no  valid  necessity  for  the  alienation,  and  that 
1  K  '  was  not  competent  to  effect  it.  The  District  Judge  found  that  the 
alienation  was  valid  to  the  extent  of  Rs.  5,794.  Both  parties  being 
dissatisfied,  the  vendees  preferred  an  appeal,  and  the  plaintiff  filed  cross- 
objections  against  the  deciee  of  the  District  Judge.  During  the  pend- 
ency of  the  appeal  in  the  Chief  Court  the  plaintiff  died.  The  vendees 
applied  for  the  substitution  of  the  plaintiff's  parents,  and  the  Court 
brought  bis  mother  and  uncles  on  to  the  record  as  representatives  for 
the  purposes  of  the  appeal  and  the  uncles  alone  for  the  purposes  of  the 
cross-objections.  At  the  hearing  of  the  appeal,  the  vendees  contended 
that  the  claim  being  personal  to  the  plaintiff,  the  cause  of  action  did  not 
survive,  and  that  the  suit  should,  therefore,  be  dismissed.  The  parties 
were  Sidhu  Jats  of  Attau,  Tahsil  Tarn  Taian,  in  the  Amritsar 
District. 

Held,  that  the  cause  of  action  Bill  rived  to  the  plaintiff's  uncles  who 
were  entitled  to  defend  the  appeal  and  to  support  the  cross-objections 
filed  by  the  deceased  ;  that  under  the  Pnujab  Customary  Law  a  reversion- 
ary heir  does  not  derive  bis  title  from  or  through  the  last  male  owner 
of  the  estate,  but  from  the  customary  rule  which  places  a  restriction  upon 
tbe  owners  power  of  disposition  of  ancestral  property  and  renders  him 
liable  to  be  controlled  in  that  respect  hy  his  collateral  heirs,  and  that  a 
suit  for  the  declaration  of  such  a  right  consequently  does  not  abate  on 
tbe  death  of  a  plaintiff  who  leaves    reversal  that    right    can    be 

exercised  by  those    reversioner.-. 

The  nature  of  a  reversioner's  right  to  content  an  filienation  by  a 
widow  under  Hindu  Liw  considered  and  compared  with  a  reversioner's 
right  to  contest  an  alienation  by  a  male  proprietor  under  Customary 
Law.     Ram  Rakha  Mal  v.  Balwant  Sexgh  ...  ...  ■•«         5b 
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No. 

Acknowledgment  of  title. 

See  Limitation  Act,  1877,  Section  19       ...  ...  5* 

Acts  : — 

XIII  of  1855 — See  Damages. 
.XT  o/1856 — See  Marriage. 
XXXV  of  1858— See  Lunatic. 

VIII  of   1859— See  Mortgage. 

IV  of  1869-*See  Divorce  Act,  1869. 
VII  of  1870— See  Court  Fees  Act,  1870. 
IV  of  1872— See  Punjab  Dates  Act,  1872. 

IX  of  1872— See  Contract  Act,   1872. 

I  of  1877— See  Specific  Belief  Act,  1877. 
Ill  of  1 877— See  Registration  Act,    1877. 

XV  of  1877— See  Limitation  Act,  1877. 

See  Fun  jab  Lonns  Limitation  Act,  1904. 

XIV  of  1882-  See  Civil  Procedure  Code,  1882. 
XIII  of  1884 — See  Punjab  Municipal  Act,  1884. 
XVIII  of  1884— See  Punjab  Coivrts  Act,  1884. 
VII  of  1887— See  Appeal  to  Privy  Council. 

XVI  of  1887— See  Punjab  Tenancy  Act,  1887. 

XVII  o/1887  — See  Punjab  Land  Revenue  Act,    1887. 
XX  of  1891— See  Punjab  Municipal  Act,    1891. 

I  of  1894 — See  Land  Acquisition  Act,  1894. 
XIII  of  1900— See  Punjab  Alienation  of  Land  Act,  1900. 
Punjab  I  of  1898— See  Punjab  Loans  Limitation  Act     1904 
„         0/1904- 

ADOPTION  —  See  Custom,  Adoption. 
ALIENATION  BY  WIDOW. 

1.  Gift  by  widow  of  property  acquired  by  her    husband  from    her 

father  in  favour  of  her  son-in-law. 
See  Custom — Alienation,  No.  9 

2.  Alienation    by    a   widow- Suit  for    declaration    by    reversioner 

against  the  widow  and  various  alienees  claiming  under  distinct 

^>o!~;MTmto  °f°auses  °f  ^on-Civil  Procedure    Code 
lobs,  Sections  2b,  45.  ' 

See  Multifariousn 

ALLUVION  AND  D1LUVION  '"  * 

Occupancy  rights -Rights  of  occupancy  tenant  in  submerged  land  on  re- 
appearance— Custom—  Mauza  Pakhiwan,  Gurdaspur  dLmm  v  1 
that  by  custom  of  the  viU.p,  Pakhi™,  i,   «,.  (/„r Jaspuf  Di^n 
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No. 

occupancy  tenant  does  not  lose  his  right  by  reason  of  the  land  of  his 
holding  being  submerged  and  is  entitled  to  claim  his  rights  on  the  land 
being  again  thrown  up  by  the  action  of  the  river.  Deva  Singh  v.  Bish- 
ambar  Das  ...  ...  ...  ...  •••         80 


APPEAL. 


1.  Alienation    by    a   Jat    proprietor   of  ancestral    property — Suit    by 
the  son  of  the  alienor  to  declare  the    alienation    invalid    and    not    bin 
after  the  alienor's  death — Abatement  of  suit   or    appeal   on    the   death    of 
such  son  where  he  leaves  reversion 

See  Abatement  of  suit  or  appeal  ...  ...  ...         58 

2.  Admission  of  fresh   evidence  by  Appellate  Court  on  further  appeal — ■ 
Civil  Procedure  Code,  1882,  Section  568. 

See  Appellate  Court  ...  ...  ...  ...         51 

3.  Failure  to  prove  case — Eight  to  change  main  ground  on  appeal — 
Inconsistent  pleadings — Procedu re. 

See  Pleadings,  No.  1       ...  ...  ...  #j#  g8 

i.  Pre-emption — Rived  claimants  —Each  claimant  made  defendant 
in  the  other  suit — Suits  tried  together  but  decided  by  separate  decrees — 
Decree  allowing  pre-emption  in  one  case  only  on  condition  of  default 
by  other  pre-emptor — Finality  of  decree  in  superior  pre-emptor' s  suit- 
Appeal   by   inferior  pre-emptor  in  his  own  suit — Res  judicata. 

See  Res  judicata,  No.  4        ...  ...  i<#  ...85  F.B. 

5.  Appeal— Appeal  from  an  order  setting  aside  an  ex-parte  decree — 
Civil  Procedure  Code,  1882,  Section  £88  (9). — Held,  that  there  is  no 
appeal  from  an  order  setting  aside  an  ex-parte  decree.  Buba  Ram 
v.  Mitha  Ram 


103 


APPEAL  TO  PRIVr  COUNCIL. 


1.  Appeal  to  Privy  Council— Concurrent  findings  on  facts — Sub- 
stantial question  of  law—Procedure — Civil  Procedure  Code,  1882, 
Section  596. — When  upon  questions  of  fact  the  decision  of  the  Chief 
Court  is  concurrent  with  that  of  the  Court  of  original  jurisdiction, 
and  the  question  of  law  only  arises  if  the  concurrent  findings  are 
reversed,  held,  that  such  a  question  is  not  a  "  substantial  question 
of  law  "  involved  in  the  appeal  within  the  requirements  of  Section  596 
of  the  Code  of  Civil  Procedure.     Ram  Nakaix  v.  Mauakaj  Nabain         ...         59 

2     Appeal  to   Privy    Council — Value  of  the  subject-matter  of  the  suit 

Civil  Procedure  Code,  1882,  Section  596 — Suits    Valuation    Act,   18*7. 

.  that  in  Section  596,  Civil  Procedure  Code,  "  the  value  of  the 
matter  in  dispute  "  for  the  purpose  of  appealing  to  the  Privy  Council 
means  the  real  or  market  value  of  the  property  in  dispute,  and  not  a 
nominal  value  such  as  is  assessed  under  the  provisions  of  the  Suits 
Valuation  Act,  VII  of  18S7.    Kaem  Singh  v.  Khkm  Singh  ...        60 
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No. 
APPEARANCE. 

Default  in — See  Civil  Procedure  Code,  1882,  Section   103  ...  46 

APPELLATE  COURT. 

Appeal— Admission  of  fresh  evidence  by  Appellati  Court  on  further 
appeal — Discretion — Oivil  Procedure  Cods,  1882,  Section  568.— Held,  that 
an  appellant,  who  had  deliberately  declined  to  produce  any  evidence  in 
the  original  Court  and  chose  to  stake  his  case  on  the  record  as  it  stood, 
ought  not  to  be  allowed  on  a  farther  appeal  another  opportunity  of 
producing  fresh  evidence  on  the  ground  that  he  was  mistaken  in  that 
view.     Suxdar  Singh  v,  Jallandar  ...  ...  ...  51 

ARBITRATION. 

Award — Omission  to  remit  to  arbitrators — Revision — Civil  Procedure 
Code,  1882,  Section  520. 

See  It  iv  is  ion  in  Oivil  0  ...  ...  ,,.  41 

ARREST. 

Duty  of  Court  to  follow  procedure  laid  down  in  Section  336,  Civil  Pro- 
cedure Code,  en  the  re-arrest  of  a  judgment-debtor  after  failure  of  his  appli- 
cation under  Chapter  XX,  Oivil  Procedure  Code,  1882,  Section  336. — 
Held,  by  the  Fall  Bench  that  when  a  judgment-debtor  after  failing  in 
insolvency  proceedings  under  the  Civil  Procedure  Code  is  re-arrested, 
it  is  not  the  duty  of  the  Court  to  inform  him  that  he  may  apply  under 
Chapter  XX  to  be  declared  an  insolvent  or  take  the  other  steps  indicated 
in  Section  336,  Civil  Procedure  Code.     Arjan  Singh  v.  Gaman  ...         75 

ARTICLES  OF  ASSOCIATION. 

See  Company. 

ATTACHMENT. 

Standing   crops — Punjab   Alienation    of  Land    Act,    Section    2    (3) 

Land. — Held,  that  a  proprietor's  share  of  standing  crops  is  not  "  land  " 
within  thp  dehnition  of  Section  2,  clause  3  of  the  Punjab  Alienation  of 
Land  Act,' 1900,  and  can  therefore  be  attached  and  sold  in  execution  of 
decree.    Nur  Muhammad  v.  Tiloka  Mal      ...  ,,,  >#>  1^ 

AWARD. 

Sec  Revision  in  Civil  Cases,  No.  2  ...  ,,,  t>  4j 

B- 

BURDEN  OF  PROOF. 

See  Custom — Alienation. 

Of  competency  of  a  sonless  Arain  of  Jidlundur  tahsil   to  gift  his  ances- 
tral estate  to  a  sister's  son  of  a  different  got. 

See  Custom— Alienation,  No.  4t        ...  ...  ...  24 
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c 


No. 


1.  Alienation  by   a    widow — Suit    for    declaration   by   reversioner 

against  the  widow  and  various  alienees  claiming  under  distinct 
titles — Misjoinder  of  causes  of  action — Civil  Procedure  Code, 
1882,  Sections  28,  45. 

See  Multifariousness  ...  ...  ...  1 

2.  Joint  Hindu  Family — Suit    by  the  managing   member    for  debt 

due  to  the  family — Joinder  of  other  members  interested  in  the 
family  as  defendants  ajter  the  period  cf  limitation — Limitation 
Act,  1877,  Section  22 — Maintainability  of   Suit. 

See  Parties,  No.  3          ...  ...  ...  ,.,  57 

CHADAR  ANDAZI. 

Marriage  by  chadar  andazi  between  a  Khatri  and  a  Kliatrani  widow—* 
Legitimacy  of  children  of  such  marriage — Act  XV  cf  1856. 

See  Marriage  ...  ...  ...  ...  4 

CIVIL  COURT. 

See  Jurisdiction,  No.  3    ...  ...  ...  ...  45 

CIVIL  PROCEDURE  CODE,  1859. 

Section  114. 

See   Mortgage,   No.   4     ...  ...  ...  ...  32 

CIVIL  PROCEDURE  CODE,  1882. 

Section  28. 

See  Multifariousness        ...  ...  ...  ,,,  1 

Section  37. 

And  Sections  36,  417 — Institution  of  suit  on  behalf  of  Secretary  of 
State — Competency  of  Collector  to  institute  without  power-of  attorney  from 
Financial  Commissioner. —  Geld,  that  a  Collector  is  competent  to  institute 
a  Buit  on  behalf  of  the  Secretary  of  State  for  India  in  Council  without 
obtaining  a  power-of-attorney  from  the  Financial  Commissioner  in  his 
favour.     The  Secretary  of  State  for  India  v.  Mehr  Bakh.-u  ...  84 

Section  45. 

See  Multifariousness         ...  ...  ,tl  ttt  2 

Section  103. 

See  Mortgage,  No.  4  ...  ...  ...  tt#  32 

Dismissal  of  suit  for  default — Application  to  restore  suit — Sufficient 
cause  for  non-appearance — Civil  Procedure  Code,  Section  103. — Plaintiff, 
believing  that  the  presiding  J  udge  had  taken  an  unfavourable  view  of 
his  case,  came  to  Lahore  to  try  and  get  the  case  transferred   from    his 
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Court.  On  the  1st  of  May  1903  he  filed  an  application  for  transfer, 
which  was  rejected  on  the  2nd,  on  the  ground  that  the  reasons  given 
were  frivolous.  The  original  case  had  been  fixed  for  the  4th  of  May 
at  Rawalpindi,  but  as  it  was  thought  that  the  presiding  Judge  was 
likely  to  be  transferred  about  the  beginning  of  June,  the  plaintiff,  with 
a  view  to  avoid  by  delay  having  his  case  decided  by  that  Judge,  sent  a 
telegram  to  his  Pindi  counsel  with  instructions  to  secure  a  postpone- 
ment. The  District  Judge  finding  the  plaintiff's  absence  deliberate 
dismissed  the  case  under  Section  157,  Civil  Procedure  Code.  On  1st 
June  the  plaintiff  applied  under  Section  103  for  restoration  of  the  case, 
but  that  District  Judge,  having  found  that  the  absence  of  plaintiff  and 
his    counsel    on   4th    May    was   intentional,   refused    to    restore    the 


case. 


No. 


Held,  that  under  the  circumstances  the  plaintiff  was  not  entitled 
to  have  the  suit  restored.  His  absence  was  wilful  and  contumacious, 
and  amounted  to  a  refusal  to  submit  himself  to  the  jurisdiction  of 
the  Court.    Gubdit  Singh  v.  Sohan  Singh  ...  ...  46 

Section  108. 

Setting  aside  decree  ex-parte  against  defendant — Discretion  of 
Court.  —  Held,  that  as  a  general  rule  the  Courts  should  exercise  their 
discretion  in  a  liberal  manner  when  asked  to  set  aside  an  ex-parte  decree 
against  a  defendant,  especially  when  the  plaintiff  consents  to  the  indul- 
gence being  shown  to  the  defaulting  party.  Partap  Singh  v.  Narain 
Das        :..  ...  ...  ...  ...  ...  72 

Section  114. 

Written  statement — Defence  must  be  confined  to  the  pleas  put  in— 
Evidence  inconsistent  to  the  pleas  not   allowed. 

See  Pleadings,  No.  2       ...  ...  ,„  ...  89 

Section  207. 

Decree  for  possession  of  immovable  property — Omission  to  specify 
boundaries  or  numbers  of  property  decreed— Construction. 

See  Decree,  No.   4  ...  ...  ...  ...  74 

Section  230. 

And  Section  235 — Execution  of  decree — Limitation — Execution  of 
twelve  years'  old  decree. — Held,  that  where  an  application  for  execution 
in  accordance  with  Section  235  of  the  Code  of  Civil  Procedure  has  been 
made  within  the  period  of  limitation  prescribed  by  Section  230  and 
granted,  the  decree-holder's  right  to  continue  execution  will  not  be 
barred  under  the  third  paragraph  of  that  section  if  the  final  completion 
of  the  proceedings  initiated  by  such  application  cannot  be  obtained 
within  the  period  limited  by  that  section.  Bisiien  Singh  v.  Gang  a 
Ram  ,..  ...  ,  ...  ...  27 
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Section  232. 

Transfer  of  ex-parte  money  decree — Competency  of  transfer  to  prosecute 
suit  on  original  cause  of  action  if  the  ex-parte  decree  is  set  aside. — Held, 
that  the  transferee  of  an  ex-parte  money  decree,  who  had  been  brought 
up  on  the  record,  as  such  after  contest,  is  entitled  to  prosecute  the  suit 
on  the  original  cause  of  action  in  the  event  of  the  ex-parte  decree  being 
set  aside.    Gurdit  Singh  v.   Chanda  Singh  ...  ...         78 

Section  248. 

See  Limitation  Act,  Article  179  (4)    (5)  ...  ...         22 

Section  287. 

Material  irregularity  in  publishing  or  conducting  a  sale —  Omission  to 
state  the  nature  of  property. 

See  Sale  in  Execution  of  Decree  „,  ...  ...         47 

Section  295. 

Revision  from  an  order  under  Section  295,  Civil  Procedure  Code,  passed 
with  jurisdiction.  Chief  Court's  pcncers  of— 'Punjab  Courts  Act,  1884, 
Section  70  (i)  (a)  (6). 

See  Revision,  Nos.  4  and  5  ...  ...  ...  65,  82 

Section  311. 

Material  irregularity  in  publishing  or  conducting  a  sale -'Omission  to 
state  the  nahtre  of  property. 

See  Sale  in  Execution  of  Decree  ...  ...  ...         47 

Section  336. 

See  Arrest  ...  ...  ...  ...  75  F.J?. 

Section  337  A. 

Execution  of  decree — Release  of  debtor  after  furnishing  security — Right 
of  decree-holder  to  recover  the  decree  from  surety    by  execution. 

See  Surety  ...  ...  ...  ...  ...         50 

Section  344. 

The  rule  of  res  judicata  applies  to  insolvency  proceedings  under 
Section  344,  Civil  Procedure  Code,  where  successive  applications  are 
made  on  the  same  facts.     Arjan  Singh  v.  Gamax  ...  ...75  F.B. 

Section  373. 

See    Withdrawal    of   Suit     ...  ...  ...  ...  3 

Effect  (f,  on  proceedings  in  execution  of  decree. — Held,  that  Section 
373  is  not  applicable  to  proceedings  in  execution  of  decree.  Muhammad 
Nawaz  Khan  v.  Kam  Das  ...  ..  ...  ...         22 

Section  462. 

See   Withdrawal  of  Suit     ...  ...  ...  ...  3 
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Section  463. 

Suit  on  behalf  of  alleged  lunatic  not  so  adjudged — Appointment  by 
Court  of  guardian  ad  litem — Practice — Act  XXXV  of  1858. 

See  Lunatic         ...  ...  ...  .,,  tti         31 

Section  520. 

Award — Omission  to  remit  to   arbitrators — Revision. 
Sea  Revision,  Ac  1    ...  ...  ±\ 

9  •  ■  ■  •«•  iti  Til 

Section  568. 

Admission  of  fresh  evidence  by  Appellate  Court  on  further  appeal- 
Discretion. 

See  Appellate  Court  ...  ...  #>§  ei 

Section  588  (9). 

Appeal  from  an  order  setting  aside  an  ex-parte  decree. 

See  Appeal,  No.  5  ...  ...  t><  Iqo 

Section  596. 

See  Appeal  to  Privy  Council,  Nos.  I  and  2  ,,,  .   59  60 

Section  624. 

And  Section  Q29—Poiver  of  Judge  of  a  Court  of  Small  Causes  to  review 
judgment  of  his  predecessor. 

See  Revieio  ...  ...  .,,  go 

CHUNDAVAND  OR  PAGVAND. 

See   Custom — Inheritance,  Nos.  1,  2        ...  ...  .  11  29 

COMMISSION. 

Executors  when  allowed  to  charge. 

See  Executor      ...  ...  <<t  yg 

COMPANY. 

1.  Company— P  re-incorporation  contracts  not  binding  on  Com- 
pany even  when  embodied  in  Articles  of  Association— Ratification  and 
adoption  of  contracts.— As  no  contract  can  bind  a  Company  which  has 
been  made  on  its  behalf  before  it  was  incorporated,  therefore  a 
contract  between  A  and  the  founders  of  an  intended  Company  by  virtue 
of  which  A  was  to  be  the  broker  of  the  Company  for  a  term  of  fifteen 
years,  even  if  that  contract  be  embodied  in  the  Articles  of  Association, 
is  not  enforceable  against  the  Company  unless  it  has  been  made  binding 
by  a  fresh  contract  between  A  and  the  Company  after  its  formation. 
The  Gane»h  Floor  Mills  Company,  Limited,  v.  Puran  Mal  2 
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2.     Conupany — Contracts  by  Directors  witJi C  -—Duty  of  disci 

'  of  Director's  interest — Articles  of  Association  —  General  words  —  notification 
and  adoption  of  contracts. — The  plaiutiffs  sued  the  defendant  Company 
and  its  Managing  Agents  for  damages  on  the  allegation  that  they  were 
offered  the  appointment  of  mutsaddis  to  the  defendant  Company  by  its 
Managing  Agents  on  condition  of  their  financing  the  Company  to  the 
extent  of  Rs.  70,000  and  their  remuneration  had  been  fixed  at  eight 
annas  per  cent,  on  all  purchases  of  raw  materials  and  Re.  1-6  per  cent, 
on  all  sales  of  its  produce  except  such  as  the  plaiutiffs  declined  to 
guarantee  and  countersign,  and  that  in  addition  to  the  above  the 
Managing  Agents  of  the  Company  had  agreed  to  give  the  plaintiffs  a 
quarter  of  their  own  commission  which  by  the  Articles  of  Association 
of  the  Company  had  been  fixed  at  1\  per  cent,  on  the  gross  profits  of  its 
business.  The  plaintiffs  had  accepted  the  offer  which  had  been  embodied 
in  an  agreement  drafted  by  the  legal  adviser  of  the  Company  Avith  a 
further  condition  that  they  were  irremovable  for  tweuty  years  except 
for  personal  dishonesty,  and  that  they  were  not  to  be  bound  to  make 
any  purchases  and  sales  for  the  Company  unless  they  were  willing  to 
do  so.  That  plaintiffs  had  duly  performed  their  part  of  the  agreement, 
but  the  defendants  had  terminated  the  said  agreement  in  violation  of 
its  express  terms  without  the  plaintiffs'  consent. 

The  defendants'  contentions  amongst  others  were,  that  the  agreement 
was  invalid  and  not  binding  on  the  Company — 

('/)  because  it  had  been  entered  into  with  one  of  the  Directors 
without  the  knowledge  of  other  Directors  and  the  share- 
holders ; 

(b)  because  it  has  been  entered  into  by  the  Managing  Agents  in 
excess  of  their  authority  and  was  against  the  interests  of 
the  Company. 

ii  appeared  that  the  contract  purported  to  be  one  with  the   defendant 
Company  and  the  Director's'  interest  in   it  was  patent   in    the  writing 
in  which  it  was  embodied.     There  was  no  concealment  and  it  wrfs  drawn 
up  or  revised  by  the  standing  counsel  of  the  Company,   who  had    never 
before  he  appeared  to  conduct  the  defence  on  behalf   of   the   Company, 
pointed  out  its  invalidity  or  impropriety.     In   the   Articles  of   Associa- 
tion of  the   Company   it    was    provided    that   the   office  of  a  Director 
should  be  vacated  if  he  should  enter  the  Company's   service  or   become 
a    Director  in  a  similar   or   competing   Company  or  become   directly  or 
indirectly  interested  in  any  similar  business    without  the  sanction  of  the 
sharcholdei'3  at  a  general  meeting  and  that  he   should   not   vote    when 
any  question  relating   to   any   such    contract   is    put  before  the  general 
meeting  of  the  shareholder?. 

Heidi  that  under  the  circumstances  as  found  the  contract  did  not 
come  within  the  prohibitory  rule  that  a  Director  of  a  Company  by 
reason  of  his  stuudiug  in  a  judiciary  position  to  the  shareholders  could 
not  make  a  biudiug  contract  foe  profit  to  himself  iu  a  transaction  in 
which  the  Company  was  interested  without  the  knowledge  and  sanction 
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of  the  shareholders,  which  is  of  general  application,  and  consequently 
the  plaintiffs  were  entitled  to  maintain  their  action  against  the 
Company. 

Held,  also,  following  Tara  Chand  v.  Ganesh  Flour  Mills  Company, 
Limited,  Delhi  (17  P.  11.,  1901),  that  although  the  Articles  of  Associa- 
tion of  the  Company  empowered  the  Managing  Agents  to  engage 
mutsaddis  on  such  terms  as  they  might  think  fit,  that  that  authority 
did  not  absolve  the  Managing  Agents  from  the  necessity  of  observing 
the  established  principle  which  should  have  regulated  their  manage- 
ment of  the  Company's  affairs  in  the  usual  way  and  according  to  the 
ordinary  course  of  business,  and  as  their  acts  were  unreasonably  and 
excessively  onerous,  the  contract  was  ultra  vires  and  the  Company 
was  entitled  to  repudiate  it. 

Authority  conferred  in  general  terms  must  be  construed  as  authority 
to  act  in  the  usual  way  and  according  to  the  ordinary  course  of 
business. 

An  agreement,  which  had  never  been  submitted  either  to  a  general 
meeting  of  the  shareholders  or  to  a  special  meeting  of  the  shareholders 
summoned  for  that  particular  purpose,  could  not  be  held  to  be  ratified 
and  adopted  by  the  Company  so  as  to  render  the  Company  liable  merely 
because  the  plaintiffs  were  allowed  to  work  for  some  time  as  mutsaddis 
of  the  Company.  Ham  Cuand  v.  Diamond  Jubilee  Floor  Mills  Company, 
Limited       ...  ...  ...  ...  ...  ...         10 

COMPENSATION. 

See  Land  Acquisition  Act,  189-1. 

I  truth  caused  by  actionable  vjrong — Compensation  to  family  of  deceased — 
Competency  of  son  to  maintain  action  against  the  wrong -doer— 'Act  XIII 
of  1855— Measure  of  damages 

See  Damages  ...  ...  ...  ...         5^ 

COMPROMISE. 

Compromise  of  suit  by  guardittnwH  litem  without  sanction  of  Court— 
Civil  Procedure  Code,  1882,  Section  462. 

See  Withdrawn!  of  Suit  ...  ...  M<  3 

CONCURRENT  FINDINGS  ON  PACTS. 

See  Appeal  to  Privy  Council,  No*  1  ...  ...  tM         59 

CONDITIONAL  SALE 

See  Punjab  Alienation  of  Land  Act,  19UU  ...  ...  20  38 

CONTRACT. 

1.     Parti 's  to  contract — Bight  of  third  party  to  sue. 

See  Parties,  No.  2  ...  ...  ,,4  m         49 
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2.     Contract'— Alteration  of  contract  by  the  Court — Intt  rest — Zamindar 

and  Bania. — A  suit  for  possession  of  certain  land  on  two  mortgage- 
deeds  was  dismissed  by  the  first  Court  on  the  grounds  that  the  deeds  had 
been  executed  under  undue  influence  and  that  there  was  no  consideration 
for  them.  The  Divisional  Judge  on  appeal  reveised  the  findings  of  the 
first  Court  and  gave  plaintiff  a  decree  to  the  effect  that  he  should  have 
possession  unless  the  principal  amount  advanced  was  paid  to  him  by  a 
certain  date,  but  he  disallowed  interest  simply  because  the  debtor  was 
a  zamindar.  On  further  appeal  being  preferred  by  the  plaintiff  it 
appeared  from  the  evidence  taken  on  remand  that  not  only  was  there 
no  undue  influence  but  the  terms  regarding  the  interest  and  the  rates 
agreed  upon  were  by  no  means  unfair  or  extortionate. 

Held,  that  although  transactions  between  hernias  and  zamindars  require 
to  be  strictly  scrutinised,  yet  in  cases  where  it  is  not  shown  that  the 
zamindar  had  been  overreached  or  that  he  had  agreed  to  terms  merely 
because  the  bania  had  been  able  to  exercise  undue  influence  over  him 
or  where  the  terms  of  the  contract  arc  neither  inequitable  nor  oppressive, 
the  Courts  in  India  are  not  competent  to  decline  to  enforcee  the  terms 
of  the  contract  in  its  entirety  on  the  sole  ground  that  one  of  the  party 
is  a  zamindar.     Him  Raj  p.  Knrn.\  Baksh  ...  ...         13 

CONTRACT  ACT,  1872. 

Bictioi  25  (3). 

Suit  for  balance  of  account— Promise  to  pat/.— Plaintiff  sued  upon  a 
balance  of  account  alleged  to  be  in  writing  of  the  defendants'  father, 
which  was  to  the  following:  effect  : 

"Bais  tahrir  anlce  mublagh  Bs.  1,500,  eh  hazarpanchso  rupae  he  nutf 
"  jishe  mullagh  sat  so  pachas  rupae  Sikke  chfhre  shahi  hot  a  hai  az  sari 
"  nan  hisab  karke  babat  hisab  balajo  ki  hamrali  Hafiz  Muhammad  Nairn 
"  Sahib  aur  Haji  Abdul  Hakim  Sahib  he  sath  hai  mere  zimme  baki  rah  a 
"  hai,  Ixhaza  yeh  chand  holme  bataar  sanad  likh  deta  hun  ke  sanad  rahe  aur 
"  waqt  hajat  kam  av*.  " 

The  defence  contanded  that  as  the  above  balance  was  struck  more 
than  three  years  after  the  previous  balance  the  claim  was  barred  by 
limitation. 

Held,  that  the  above  entry  constituted  a  promise  to  pay  within  the 
meaning  of  cl  i use  3  of  Section  25  of  the  Indian  Contract  Act,  and  as 
such  created  a  fresh  starting  point  of  limitation.  Mahbub  Jan  v. 
Nur-ud-dix        ,.  ...  ...  ...  ...  ...       102 

Section  108. 

And  Section  109 — Stolen  currency  note— Bona  fide  holder. — Liability 
(f — The  plaintiff  changed  a  Government  currency  note  belonging  to 
the  defendant,  which  note  subsequently  turned  out  to  be  a  stolen  one, 
and  the  Court  deciding  the  criminal  case  ordered  the  plaintiff  to  return 
the  note  to  its  original  owner.  Plaintiff  instituted  a  suit  against  the 
defendant  from  whom  he  received  the  note  to  recover  its  value.     It  was 
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admitted  that  the  defendant  was  a  bond  fide  holder  of  the  currency  note. 
The  lower  Court  found  the  plaintiff  entitled  to  recover  the  amount 
paid  by  him  to  defendant  as  damages,  vide  Section  109  of  the  Tndian 
Contract  Act. 

Held,  that  the  plaintiff  was  not  entitled  to  maintain  the  suit  against 
the  defendant.  Sections  108  and  109,  Indian  Contract  Act,  had  no 
bearing  on  the  sale,  for  the  passing  of  the  note  for  money  could  not  be 
considered  to  be  a  sale  of  the  note  within  the  meaning  of  that  Act. 
Dasaundi  v.  Imam-ud-din  ...  ...  ...  ...        18 

CO-SHARERS. 

Suit  for  partition  of  joint  property  by  one  m-sharer — Jlight  of  other 
co-sharers  to  obtain  possession  of  shares  allotted  to  them. 

See  Partition,  No.  2  ...  ...  ...  ...         2:> 

COURT  FEES  ACT,  1870. 
Section  6. 

Ami  Section  28—  Presentation  of  a  plaint  insufficiently  stamped  through, 
circumstances  beyond  tha  control  of  the  plaintiff-- Payment  of  requisite 
Court  fees  after  expiration  of  limit  at  ion— Dale  of  institution  of  suit. 

See  Limitation  Act,  1877,  Section  4       ...  ...  104  F.  B 


CROPS. 


A  proprietor's  share  in  standing  crops  is  not  "  land  "  with- 
in the  definition  of  Section  2,  clause  *"  3  of  the  Punjab  Alienation  of 
Laud  Act,  and  can  therefore  be  sold  in  execution  of  decree.  Nri: 
Muhammad  v.  Tiloka  Mal  ...  u 

CRUELTY. 

Charge  of  unnatural  offence  by  wife  without   corroboration. 

See  Divorce  Act,  1869,  Section  22  ...  ...  77 

CUSTOM— ADOPTION. 

1 .  Suit  by  a  revers loner  for  possession  of  immovable  property —Defend- 
ant's title  based  on  an  alleged  adoption — Limitation. 

See  Limitation  Act,  1877,  Article  118     ...  ...  gg 

2.  Custom  -Adoption  —Hindu  Jats  of  Qurdaspur  District— Adoption  by 
deed— Course  of  treatment— Observance  of  formalities.— Held,  that  among 
agricultural  tribes,  where  the  right  of  adoption  is  admitted  or  is  found 
to  prevail,  and  where  the  person  selected  is  a  proper  person  to  be 
adopted,  the  execution  and  registration  of  a  deed  of  adoption,  coupled 
with  the  adopter's  clear  declaration  in  a  Court  of  law,  and  continuous 
previous  and  subsequent  treatment,  is  sufficient  to  constitute  by  custom 
such  an  adoption  valid  even  without  proof  of  any  other  formalities 
Budba  Singh  v.  Mula  Singh  ...  ,,.    '  40 
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CUSTOM— ADOPTION  ~  (conoid) . 

:',.  I  -  —Adoption  of  daughter's  son—JatsofBassi  Jaial,  tahsil 
Dasuha,  Hoshiarpnr  District— Riwaj-i-ani — Found,  that  among  Hindu 
Jats  of  Bassi  Jalal  in  the  Dasuha  tahsil  of  the  Hoshiarpnr  District  the 
adoption  of  a  daughter's  son  -was  valid  by  custom.  Bishxa  r. 
Banta 

CUSTOM— ALIENATION. 

1.  Custom  —  Alienation — Alienation  by  a  Jot  proprietor  of  aneettral 
properly — Suit  by  the   sun   of    the  alienor    to    declare    the    alienation 

did  and   not    linding  after    tin'    alienor's   death — Competency   of, the 
iPi-  of  such  son  to  continue  the  on  the  death   of  the 

See  Abatement  of 'suit  or  appeal  ...  ...  ...         58 

2.  Cut       — Al  —AH  aless    proprietor — Suit    by 

ner  to  have  such  alienation  declared   null    and   roid— Dismissal   of 
suit  on  merits — Subsequent   suit   by  the   son  of  such   reversioner  f of  post 
sion  after  the  death  of  the  alienor — Estoppel. 

See  Res  judicata  ...  ...  ...  ...         68 

:.  ( -ustom — Alienation  —  Alienation  by  sonless  proprietor  with  the  con' 
it  of  the  nearest  reversioner — Suit  by  the  son  of  such  reversioner— Locus 
standi. — Held,  that  alienation  by  a  sonless  proprietor  made  openly  and 
in  good  faith,  when  acquiesced  in  also  reasonably  and  in  good  faith  by 
the  heir  existing  at  the  time  competent  to  challenge  it,  is  valid  against 
all  comers  and  cannot  be  contested  by  those  who  may  later  on  come 
into  a  position  which  would,  had  they  held  it  at  the  time,  given  them 
therighttocontest.it.     Labhu  r.  Mussammat  Tsihali  ...  ...  7 

4.  Custom — Alienation — Gift  by  sonless  proprietor  to  sister's  son  — 
Arains  of  JuUundur  tahsil — Burden  of  proof . — Held,  that  defendants  had 
failed  to  prove  that  by  custom  among  Arams  of  the  JuUundur  tahsil  a 
sonless  proprietor  was  competent  to  gift  his  ancestral  estate  to  a  sister's 

son  of  a  different  got  in  the  presence  of  his  male  agnate.  Ilahia  v.  Qasim.  24 

5.  Custom— Alienation — Alienation  of  a  small  portion  of  ancestral 
land  for  pious  purposes— Datt  Braf,  Qurdaspur  District.— Held, 
that  a  childless  Datt  Brahman  of  the  Gurdaspur  District  is  competent 
to  alienate  a  small  portion  of  his  ancestral  land   for  religious    purposes, 

such  as  sinking  of  a  drinking  well.     Taba  SlHGH  v.  Qopal  SlHGH  ...         J6 

6-     Oust  i   '     —Gift     by   sonless  to   daughter   or 

grand-daughter  -Khanadamad—  Waraich  Jats  ofUujrat  District—Found, 
that  by  custom  among  Waraich  Jats  of  Gujrat  District  gift  to  a  daugh- 
ter or  granddaughter  whose  husband  does  not  answer  the  description 
of  a  khanadamad  is  invalid.  A  mere  assertion  in  a  deed  of  gift  that  the 
donor  intends  subsequently  to  make  their  husbands  khanadamads  is  not 
sufficient  to  entitle  them  to  succeed.    Ghulam   Muhammad  v.   Mussammat 

GaUHRAN        ......  no 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


No. 

7.  Custom— Alienation— Validity  of  gift  to  a  nephew  awl  a  grand- 
nephew  to  the  exclusion  of  other  nephews — Qujars  of  Jhelum. — Held,  that, 
amongst  Gnjars  of  the  Jhelum  District  a  gift  by  a  sonless  proprietor  of 
his  ancestral  property  in  favour  of  a  nephew,  son  of  one  brother,  and  a 
grandnephew,  grandson  of  another  brother,  in  consideration  of  services 
rendered  by  the  donees  to  the  donor,  in  the  presence  of   other  nephews 

and  their  descendants,  was  valid  by   custom.     Nur  Hdsain  v.  Ali  Sher.         33 

8.  Custom— Alio  nation — Alienation  of  ancestral  property  by  sonless 
proprietor  to  sister  s  eon  —  Kothis  of  Dhedwal  in  the  Chthwal  tahsil  of 
Jhelum  District.—  In  a  suit  the  parties  to  which  were  Kothi  Jats  of 
Dhedwal  in  the  Chakwal  tahsil  of  the  Jhelnm  District,  held  that  the 
defendants  had  failed  to  prove  that  by  custom  a  childless  proprietor 
was  competent  to  alienate  ancestral  immovable  property  either  by  gift 
or  bequest  in  favour  of  a  sister's  son  in  the  presence  of  his  father's 
brother's  son.     Hitat  v.  Hidayat     ...  ...  ...  ...         34 

9.  Custom — Alienation — Cftft  by  widow  of  property  acquired  by  her 
husband 'from  her  father  in  favour  of  hor  son-in-lmc — Path  an s  of  Cohana 
tahsil,  Rohtak  District — Locus  standi  of  her  husband's  collaterals  to  contest 
such  gift — One  J  gifted  his  land  in  favour  of  N,  his  son-in-law,  after 
the  death  of  the  latter,  his  widow  M,  who  was  the  daughter  of  the  origi- 
nal donor  J,  made  a  gift  of  the  said  land  to  X,  the  husband  of  her 
daughter,  whereupon  the  brother  and  nephews  of  N  brought  the  present- 
suit  to  obtain  a  declaration  that  the  gift  in  favour  of  X  would  not  affect 
their  rights  on  the  death  of  Mussammat  M.  It  appeared  from  the 
evidence  in  the  case  that  the  property  in  dispute  was  never  held  by  an 
ancestor  common  to  the  plaintiffs  and  N,  and  that  X  was  a  collateral  of 
the  original  donor. 

Held,  that  as  in  accordance  with  the  customary  law  the  original  gift 
by  J  must  be  presumed  to  have  really  been  intended  for  the  benefit  of 
his  daughter  and  her  issue,  the  plaintiff  had  no  locus  standi  to  impeach 
the  gift  in  dispute.    Nawab  Khan  v.  Kalltj  Khax  ...  ...         .'59 

10.  Custom — Alienation— Gift  by  sonless  proprietor  to  daughter's  son 
with  the  consent  of  the  near  reversioner  —Right  of  distant  reversioners  to 
contest  such  alienation  in  presence  of  a  widow  of  donor  s  brother  s  grandson 
— Mehtans  of  Jullundur  District. — In  a  suit  brought  by  certain  distant 
reversioners  to  contest  an  alienation  in  the  form  of  a  gift  by  a  sonless 
Mehtan  Rajput  of  Jullundur  District  in  favour  of  his  daughter's  son, 
the  defence  pleaded  that  as  the  donor's  brother's  grandson's  widow  was 
alive,  the  plaintiffs  had  no  locus  standi.  It  was  fonud  that  among  the 
parties  a  widow  was  entitled  to  succeed  collaterally  to  any  property  to 
which  her  husband,  if  alive,  would  have  succeeded. 

Held}ih&t  as  the  widow  had  a  prior  right  of  succession  to  that  of  the 
plaintiffs  who  were  the  distant  reversionary  heirs,  the  latter  were  not 
entitled  to  maintain  their  suit.     Khem  SiNOH  c.  Biru  ...  ...         44 
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11.  Custom — Alienation — Gift  to  stranger    of    remaining    ancestral 

property  in  presence  of  collaterals  related  in  the  third  degree — G angel 
Rajputs  of  mauza  Mohra  Thakra,  tahsil  GujarKhan,  Rawalpindi  District. 
— held,  that  no  custom  was  established  whereby  among  Gangol  Rajputs 
of  tahsil  Gujar  Khan  a  souless  proprietor  was  competent  to  make  a  gift 
of  the  entiie  residue  of  his  ancestral  immovable  property  to  one  who, 
though  of  the  same  tribe,  was  otherwise  a  stranger,  in  the  presence  of 
collaterals  related  to  him  in  the  third  degree.     Ahmad  v.  Jaha.na  ...         52 

12.  Custom — Alienation — Gift  to  sister's  son  in  presence  of  nephew — 
Arains  of  Jullundur  District. —  Found.,  that  a  &ift  by  a  sonless  .Aiain  of 
Jullundur  District  of  ancestral  immovable  property  in  favour  of  his  sis- 
ter's sou  was  invalid  by  custom  in  the  presence  of  a  son  of  the  donor's 
brother.     Rikna  v.  Ghaus  ...  ...  ...  ,,,         oo 

13.  Custom — Alienation — Alienation  by  a  Jai  proprietor  of  ancestral 
property— Suit  by  the  son  of  the  alienor  to  declare  the  alienation  invalid 
and  not  binding  after  the  alienor's  death — Stdhu  Jots  of  Attari,  tahsil 
Tarn  Taran,  Amritsar  District — Necessity— 'Burden  of  proof. — Held  on 
the  merits,  that  the  vendees,  upon  whom  the  onus  proband*  rested,  had 
failed  to  prove  that  the  property  was  not  ancestral,  or  that  the  alienor 
was  not  subject  to  the  ordinary  rule  restricting  alienation  to  cases  of 
necessity,  or  that  there  was  any  valid  necessity  for  the  alienation  in  dis- 
pute for  a  sum  exceeding  Rs.  4,150.  The  nature  of  a  reversioner's  ri^ht 
to  contest  an  alienation  by  a  widow  under  Hindu  law  considered  and 
compared  with  a  reversioner's  right  to  contest  an  alienation  by  a  male 
proprietor  under  customary  law.     Ram    Rakha   Mal    p.   Balwant  Singh,         58 

11.  C v.stom—  Alienation  — Competency  of  daughter  to  gift  land  inherit' 
ed  from  her  father —  Mitlin  Jats  of  Muzaffargarh  District.— Found,  that 
by    the   custom    prevailing   among   Mithu    Jats    of   the  Muzaffargarh 


62 


District,  a  daughter  was  competent  to  make  a    valid   gift    of   property 
inherited  from  her  father  to  a  stranger.     A  lam  v.  Nub 

15.  Custom — Alienation — Bequest  of  entire  estate  by  sonless  proprietor 
to  his  wife  and  by  her  to  her  daughter — Acquired  property — Locus  standi 
of  the  uncle  to  contest  such  alienations — Aruras  of  Kuri,  Iiaicaldindi  Dis- 
trict.— In  a  case,  the  parties  to  which  were  Aroras  of  mauza  Kuri  in  the 
Rawalpindi  District,  found,  that  a  sonless  proprietor  was  competent  to 
make  an  absolute  bequest  of  his  entire  self-acquired  property  in  favour 
of  his  wife  in  the  presence  of  his  own  uncle,  and  that  his  wife  was  then 
empowered  to  make  an  alienation  in  favour  of  her  daughters,  and  that 
the  uncle  had  no  locus  standi  to  contest  either  of  the  dispositions.  Atma 
SnsoHt?.  Kald  ...  ...  ...  ...  ...        93 

16.  Custom — Alienation — Gift  by  a  sonless  proprietor  of  ancestral 
property  to  sister's  son — Shaikh  Titoanas  of  Okhali  Mvhla,  tahsil  Khushab 
Shahpur  District.—  Found,  in  a  suit  the  parties  to  which  were  Shaikh 
Tiwauas  of  Okhali  Mohla,  tahsil  Khushab,  Shahpur  District,  that  a  "ift 
by  a  sonless  proprietor  of  half  of  hisancestial  land  in  favour  of  °his 
sister's  son  in  theprescuce  of  his  agnatic  heirs  is  valid  by  custom.   Sheb 

v.  Alam  Sum;  ...  ...  ...  ...  Mt        94 
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The  references  are  to  the  Nos.  given  to  the  cuses  in  the  "  Record." 

No* 
17.  Custom — Alienation — Wtll—Jhiwars  of  Hoshiarpur  District—- 
Competency  of  a  childless  proprietor  to  make  a  will  in  favour  of  one  of  his 
collaterals  in  the  presence  of  other  collaterals  — Found,  that  by  the  custom 
prevailing  among  Jhi wars  of  the  Hoahiarpur  District  a  bequest  by  a 
soilless  proprietor  in  consideration  of  services  rendered  to  him  in  favour 
of  one  of  his  collaterals  is  valid  by  custom  without  the  consent  of  his 
other  collaterals.     Rajada  v.  Leiimj  ...  ...  ...          96 

CUSTOM— INHERITANCE. 

1.  Custom — Inheritance  —  Pagvand  or  Chundavand — Sheikhs  ofMul- 
ana,  District  Umballa. — In  a  suit  the  parties  to  which  were  Sheikhs  of 
Mulana  in  the  Umballa  District,  found,  that  the  customary  rule  of  succes- 
sion applicable  to  the  parties  was   pagvand.    Kamae  DlN  v.  TS ASIR-Ud-DJN,         11 

2.  Custom — Inheritance— Pagvand  or  Chnndavand —  Yusafnai  Pathans 
of  Dujana,  Rohtak  District.— Found,  in  a  suit  the  parties  to  which  were 
Yusafzai  Pathans  of  mama  Dujana  in  the  Rohtak  District,  that  they 
were  governed  by  the  pagvand  and  not  by  the  chundavand  rule  of  succes- 
sion.   Isheat  A li  Khan  v.  Ahmad  Ali  Khan      ...  ...  ...        29 

3.  Custom —Inheritance — Chohan  Rajputs  of  Rawalpindi  District — 
Right  of  a  childless  widow  to  succeed  to  a  share  oj  tier  husband's  property 
atony  with  his  sous  by  another  wife— Maintenance.— Held,  that  among 
Chohan  Rajputs  of  the  Rawalpindi  District  there  is  no  custom  whereby 
a  childless  widow  can  claim  any  definite  share  of  her  husband's  estate  in 
the  presence  of  the  sons  of  her  husband  by  another  wife,  but  that  she  is 
entitled  to  a  definite  portion  of  her  husband's  estate  to  be  allotted  to  her 
for  life,  sufficient  for  her  maintenance,  which  may  be,  under  the  circum- 
stances of  a  case,  equal  to  that  allotted  to  a  son.     Shee  Khan  v.  Mussam- 

MAT  BlVI      ...  ...  ...  ...  ...  •••         30 

4.  Custom — Inheritance — Succession  of  daughters  in  presence  of  distant 
collaterals— to  aru  Rajputs  of  Mamun  Mazr a,  Thanesar  tahsil,  Karnal 
District. — Held,  that  defendants  had  failed  to  prove  that  by  custom 
among  Naru  Rajputs  of  Mamun  Mazra  in  the  Thanesar  tahsil  of 
Karnal  District,  daughters  are  entitled  to  succeed  to  ancestral  property 
iu  preference  to  collaterals  related  in  the  fifth  degree.  SamANDA  v. 
MUSSAMMAT  NUBBI  ...  ...  ...  ...  •••  ;->t> 

5.  Custom — Inheritance — Widow's  right  to  succeed  to  her  husband's 
collaterals— Bhanant  Rajputs  of  Hoshiarpur  District. — Found  in  a  suit 
the  parties  to  which  were  Bhanant  Rajputs  of  the  Garhshankar  tahsil, 
Hoshiarpur  District,  that  by  custom  a  widow,  even  though  she  was  not 
in  possession  of  her  husband's  estate,  was  entitled  to  succeed  to  property 
left  by  her  husband's  collaterals,  for  life,  in  the  same  way  as  her  hus- 
band himself  could  have  succeeded  had  he  been  alive  at  that  time. 
Anae  Devi  v.  Kaulan  ...  ...  ...  •••         *3 

6.  Custom — Inheritance— Rights  of  widows  succeeding  to  their  hus- 
bands' properly — M ajawars  of  Mails i  tahsil,  Mn.lt  an  District. — In  a  suit 
the  parties  to  which  were  Majawars  of  the  Mailsi  tahsil  in  the  Multan 
District,  held  that  no  custom  had  been  proved  by  which  widows  succeed 
to  more  than  a  life  interest  in  their  deceased  husband's  estate.  Cut  lam 
Mohammad  v.  Nue  Sain  ...  ...  ,(.  ...        t36 
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No. 

7.  Custom — Inheritance-  -Brahmans  ofKarnal  City — Widow's  right 
to  succeed  to  her  husbands  share  in  joint  ancestral  property. —  Held,  that 
among  non-agricultural  Brahmans  of  Karnal  City  a  widow  is  entitled 
to  succeed  to  the  share  held  by  her  deceased  husband  in  joint  ancestral 
property.     Gokal  Chan d  v.  Raja  Devi  ...  ...  ...         83 

8  Custom — Inheritance — Sister's  son — Ghirths  of  T*ka  Bonehr  of  the 
village  of  Baldhar  in  the  Kangra  District. — In  a  suit,  the  parties  to 
which  were  Ghirths  of  Tika  Bonebr  of  the  village  of  Btldhar  in  the 
Kangra  District,  held,  that  a  sister's  son  of  a  childless  male  pro- 
prietor who  had  rendered  service  to  the  deceased  owner,  was  by  custom 
entitled  to  succeed  to  the  estate  left  by  him  iu  preference  to  the  owners 
of  the  Tika  who  were  utter  strangers  to  the  deceased.  Ballu  v.  Gur 
Dtal  ...  ...  •••  ...  ...  ...         95 

C  U  STOM  -  PRE-EMPTION. 

See  Pre'emption. 


DAMAGES. 

Compensation — Death  caused  by  actionable  wrong  —  Compensation  to 
family  oj  deceased — Competency  of  son  to  maintain  action  against  the 
wrong-doer— Act  XIII  of  l$5b— Measure  of  d images.  —  Held,  that  an 
actiou  for  compensation  for  loss  occasioned  by  the  death  of  a  person 
caused  by  actionable  wrong  can  be  sustained  under  Act  XIII  of  1855 
by  a  representative  of  the  deceased  for  the  benefit  of  the  deceased's 
wife,  parent  and  children  against  the  persons  guilty  of  the  wrongful 
act. 

Held,  also,  that  even  in  cases  where  the  estate  of  the  deceased  surviv- 
ed for  the  benefit  of  his  family,  the  relatives  are  entitled  to  compensa- 
tion in  respect  of  their  reasonable  expactations  of  the  value  of  the 
deceased's  services  which  are  lost  to  them.     Mahi  v.  Ambo  ...         56 

DAUGHTER. 

1.  Gift  or  bequest  to. 

Bee  Custom — Alienation,  Nos.  6,  15        ...  ...  ...  28,93 

2.  Succession  of. 

See  Custom— Inheritance,  No.  4  ...  ...  ...         36 

DAUGHTER'S  SON. 

1.  Adoption  of. 

See  Custom— Adoption,  No.  2  ...  ...  «.         69 

2.  Gift  to. 

See  Custom  -Alienation,  No.  10  ...  ...  ...         44 
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No. 

DECLARATORY  DECREE,  SUIT  FOR. 

Alienations  by  a  widow  — Suit  for  declarations  by  reversioner  against 
the  widow  and  various  alienees  claiming  under  distinct  titles — Misjoinder 
of  causes  of  action-?  Civil  Procedure  Code,  1882,  Sections  28,  45. 

See  Multifariousness  ...  ...  •••  •••  1 

DECREE. 

1.  Appeal  from  an  order  setting  aside  an  ex-parte  decree. 

See  Appeal,  No.  5  ...  ...  >..  ...        103 

2.  Setting  aside  decree  ex-parte  against  a  defendant. 

Seed til  Procedure  Code,  1882,  Section  108  ...  ...         72 

3.  Transfer  of  ex-parte  money  decree— Competency  of  transferee  to 
prosecute  suit  on  original  cause  of  action  if  the  ex-parte  decree  is  set,  aside. 

See  Civil  Procedure  Code,  1882,  Section  232  ...  ...         78 

4.  Decree — Decree  for  possession  of  immovable  property  —  Omission  to 
specify  boundaries  or  numbers  of  property  decreed -•Construct') on — Civil 
Procedure  Code,  1882,  Section  207. — In  a  case  for  possession  by  pre- 
emption of  a  certain  area  of  land  and  of  a  house,  the  Court  decreed  the 
claim  and  described  the  property  decreed  as  the  property  "  in  suit " 
without  specifying  its  boundaries  or  khasra  numbers. 

Held,  that  the  decree  was  not  imperfect  so  as  to  be  incapable  of 
execution,  inasmuch  as  the  details  given  in  the  plaint  in  the  case  could 
be  read  into  the  decree,  and  that  the  executing  Court  should  have 
proceeded  to  execute  with  the  help  of  those  details.  Gordhan  Das  v. 
Rughnandan  Das  ...  ...  t..  ...  ...         74 

5.  Decree — Form  of ',  in  cases  for  redemption  of  mortgage — Decree  for 
redemption  should  not  be  conditioned  on  payment  within  fixed  time. — Held, 
that  as  a  mortgagor  in  the  Punjab,  who  has  obtained  a  decree  for 
redemption,  is  not  debarred  by  reason  of  such  decree  from  maintaining 
a  second  suit  for  redemption  of  the  same  mortgage  where  he  has  not 
availed  himself  to  enforce  the  former  decree,  a  Court  should  not  in  a 
decree  for  redemption  fix  any  time  limit  for  the  payment  of  money 
found  to  be  due  under  the  mortgage  and  attach  a  condition  that  on 
failure  to  pay  the  right  of  redemption  would  be  barred.     Himayat   Ali 

v.  Jowala  Sarip  ...  ...  ,..  ,.,  ,„       100 

DISMISSAL  OF  SUIT. 
;  For  default  in  appearance. 

See  Civil  Procedure  Code,  1882,  Section  103  „  ,„        4$ 
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DIVORCE  ACT,  I860. 
Section  3  (3). 


No. 


Jxidicial  separation— Jurisdiction  of  Court  over  parties  living  abroad.— 
Held,  that  in  matrimonial  cases  r  he  place  of  original  residence  of  the 
husbnud  will  sustain  the  jurisdiction  of  the  Court  though  the  parties  may 
have  resided  always  and  last  cohabited  together  in  other  places  after  the 
marriage  The  expression,  re>ide  or  last  resided  in  Section  3  (3)  of 
the  Indian  Divorce  Act,  means  the  fixed  home  of  the  husband,  and  he 
must  be  regarded  as  residing,  though  he  may  not  have  any  permanent 
abode  or  may  be  working  for  gain  abroad.     A.  v.  A.  ...  ...          77 

Section  22. 

Judicial  separation — Cruelty — Charge  of  unnatural  of'  nee  ly  wife  with' 
aut  corroboration. — Held,  that  a  chaiye  of  unnatui.-.l  offence  on  her 
person  by  a  wife  against  her  husband  in  a  suit  for  judicial  separation 
cannot  be  accepted,  without  corroboration  as  an  act  of  legal  cruelty 
jubtifying  a  decree  of  judicial  separation      A.  v.  A,  ...  ...  77 

E. 

EASEMENT. 

Easem-nt—Obstrtiction— Meaning  of  interruption. 

See  Limitation  Act,  1877,  Section  26       ...  ...  ...         73 

ESTOPPEL. 

Alienation  by  sonless  proprietor — Suit  by  reversioner  to  have  such 
alienation  declared  null  and  void— dismissal  of  suit  on  merits — Subse- 
quent suit  by  the  son  of  such  reversioner  for  possession  after  the  death  of 
the  alienor. 

See  Ees judicata,  No.  I         ...  ...  ...  ...         68 

EVIDENCE. 

1.  Admission  of  fresh  evidence  by  Apf  elide  Court  on  further  appeal  — 
Civil  Procedure  Code,  1882,  Section  568. 

See  Appellate  Court  ...                   ...                   ...                   ...          51 

2.  Evident*  pie  >s  not  alloiced. 

■  j-  2  ...                 ..                ...                ...        89 

EXECUTION  OP  DECR1 

1.      Execution  (f  twelve  years'  old  Jecree. 

See  Civil  Procedure  Code,  1882,  Section  230  ...  ...         27 
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No. 


EXECUTION  OF  DECREE— (concld.) 

2.  Limitation  Act,  1877,  Article  179— Application  by  the  decree-holler 
asking  for  notice  to  be  issued — Step  in  aid  of  execution — Limitation. 

See  Limitation  Act,  i 87 7,  Article  179     ...  ...  ...         22 

3.  Civil  Procedure  Code,  1882,  Sections  287,  311 — Material  irregu- 
larity in  publishing  or  conducting  a  sale—  Omission  to  state  the  nature  of 
property, 

See  Sale  in  Execution  of  Decree  ...  ...  ...         47 

4.  Eelease  of  debtor  after  fur nishing  security — Right  of  decree-holder 
to  recover  the  decree  from  surety  by  execution-  Civil  Procedure  Code, 
1882,  Section  337  A. 

See  Surety  ...  ...  ...  ...  ...         50 

5.  Execution  of  decree — Limitation — Starting  point  for  limitation 
where  an  application  for  revision  was  admitted — Limitation  Act,  1877, 
Schedule  II,  Article  179. —A  brought  a  s-uit  against  B  for  the  possession 
of  a  house  and  obtained  a  decree  on  the  28th  April  1898.  The  defend- 
ant preferred  an  appeal  which  wafl  dismissed  by  the  Divisional  Judge 
on  7th  October  1898.  He  then  61ed  an  application  for  tevisinn  to  the 
Chief  Court  which  was  admitted  ds  a  further  appeal,  but  was  finally 
rejected  on  29th  July  1901.  On  an  application  on  the  10th  February 
1903  by  the  decree-holder  to  execute  the  said  dectee  an  objection  was 
raised  by  the  judgment-debtor  thut  execution  was  barred  by  lapse  of 
time. 

Ee!d,  that  the  order  passed  by  the  Chief  Court  rejecting  the  applica- 
tion for  revision  must  be  treated  as  the  "  final  order  or   decree   of    the 
Appellate  Court"  within  the  meaning  of  e'ause  2,  Article    179    of   the 
second   Schedule  to  the   Indian    Limitation   Act,    1877,    and    that    the 
application  of  the  10th  February  19  !3  foi  execution  was  therefore  within 
time.     Balla  Mal  v.  Mdssammat  Malan  ...  ...  ...  8 

6.  Provisions  of  Section  373  of  the  Code  of  Civil  Procedure  are  not 
applicable  to  proceedings  in  execution  of  decree.  Muhammad  Navaz 
Khan  r.  Ram  Das         ...  ...  ...  ...  ...        22 

EXECUTOR 

Executor — Commission  on  collection  of  assets  allowed  where  executor 
had  no  legacy  for  his  trouble. —Held,  that  an  executor  in  India  is  entitled 
to  receive  a  commission  on  the  assets  collected  by  him  where  no  legacy 
has  been  devised  to  him  by  the  testator  for  the  former's  trouble  and 
services.    In  re  :  the  Estate  of  the  late  Sardab  Dtal  Singh  ...        76 
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No. 

EX- PARTE  DECREE. 

1.  Appeal  from  an  order  setting  aside  an  ex  parte  dec 

See  A f peal,  No.  5  ..  ...  ...  ...       102 

2.  Setting  aside  decree  ex-parte  against  a  defendant- 
See  Civil  Procedure  Code,  18825  Secticn  108  ...  ...          72 

3.  Transfer  of  ex-parte  miney  decree — Competency  of  transferee  to 
prosecute  suit  on  <  riginal  cause  <f  action  if  the  ex-parte  decree  is  set  aside. 

See  Civil  Procedure  Code,  1882,  Section  232  ...  ...         78 

F- 
FORECLOSURE. 

See  Punjab  Alienatiun  of  Land  Act,  1900. 
FRAUD. 

Fraud — Alleging  or  pleading  fraud  — Defendant  pleading  joint  fraud — 
Par  delictum. — On  15th  June  1896  the  plaintiff,  an  occupancy  tenant, 
mortgaged  his  land  to  the  defendant.  His  lindlord  thereupon  brought 
a  suit  for  the  cancellation  of  the  mortgage,  the  present  plaintiff  resisted 
the  claim  on  the  ground  thar  the  contract  bad  been  rescinded,  and  filed 

eceipt  in  -which  the  present  defendant  acknowledged  the  repayment 
i  f  the  mortgage  debt.  In  1899  mutation  of  names  as  mortgagee  were 
granted  in  favour  of  the  defendant  who  has  since  then  been  admittedly 
in  :  i  of  tho.  mortgaged  property.     In    1^02   the    plaintiff   filed 

the  pre-  n  of  the  laud,  on    the  allegation    that   the 

mortgage  having  been  mutuary  rescinded,  the  defendant  had  no  right  to 
remain  in  possession.  The  defendant  pleaded  that  in  order  to  avoid 
the  landlord's  suit,  plaintiff  and  he  had  made  a  pretence  of  redeeming 
the  mortgage  which  had  never  been  actually  redeemed.  Both  the  lower 
Courts  ignored  the  defendant's  pleadings  on  the  ground  that  he  could 
not  plead  his  own  fraud. 

Held,  that  the  defendant  was  not  precluded  from  pleading  the  joint 
fraud  of  himsr-if  and  the  plaintiff  and  showing  the  real  nature  of  the 
transaction.  The  fraud  was  concocted  between  the  parties  with  a  view 
to  defeat  the  landlord's  claim,  and  it  did  not  prevent  either  of  them 
from  pleading  it  against  the  other.     JlWAB  SlHQH  v.  Jora   ..  ...         25 

FURTHER  APPEAL. 

See  Appeal. 


GIFT. 


Or- 

See   Custom —  Alienation. 
„    Limitation  Act,  Article  91. 
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No. 
GOVERNMENT  CURRENCY  NOTE. 

Stolen  Currency  Note — Bona  fide  holder.  Liability  of—~ 

See  Contract  Act,  1872,  Section  108         ...  ...  ...         18 

GRANDDAUGHTER. 

Gift  to. 

See  Custom — Alienation,  No.  6  ...  ...  ...         28 

GRANDNEPHKW. 

Gift  to. 

See  Custom — Alienation,  No.  7  ...  ...  ...         33 

GUARDIAN. 

1.  Civil  Procedure  Code,  1882,  Section  463—  Suit  on  behalf  of 
alleged  lunatic  not  so  adjudged— Appointment  by  Court  of  guardian  ad 
litem— Practice— Act  XXXV  of  1858. 

See  Lunatic         ...  ...  ..  •  ••  ■••         31 

2.  Compromise  of  suit  by  guardian  «d  litem  without  sanction  of  Court 
—  Competency  of  guardian  to  give  away  poition  ofpnperiy  to  which  uard's 
title  was  in  dispute. 

See  Withdrawal  of  Suit         ...  ...  ...  ...  3 

H- 

HINDU  LAW. 

Joint  Hindu  family — Suit  hy  the  managing  mernher  for  r.ebt  due  to  the 
family — Joinder  of  other  members  inttrested  in  the  family  as  dejendants 
after  the  period  of  limitation — Limitation  Act,  1877,  Section  22. 

See  Parties,  No.  3  ...  ...  ...  57  F.  B. 

HINDU  WIDOW. 

Marriage  by  chadar  andazi  between  a  Khatri  and  a  Khatrani  widow — 
Legitimacy   of  children   of  such   maniage — Act   XV  of  )#b6. 

See  Marriage,  No.  1    ...  ...  ...  ...  ...  4 

I. 

INHERITANCE. 

See  Custom — Inheritance. 

INSOLVENCY. 

Res  judicata — Insolvency— Applicability  of  the  rule  of  res  judicata  to 
insolvency  proceedings — Duty  of  Court  to  follow  procedure  laid  down  in 
Section  336,  Civil  Procedure  Code,  on  the  re-arrest  of  a  judgment-debtor 
after  failure  of  his  application  under  Chapter  XX,  Civil  Procedure  Code, 
1882,  Sectional^  336,  344. 

Held,  by  the  Full  Bench— 

(i)  that  the  rule  of  res  judicata  applies  to  insolvency  proceedings 
under  Section  344,  Civil  Procedure  Code,  whe  re  succespive 
applications  are  mad*  on  the  same  facta  ;  and 
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No. 


INSOLVENCY—  (concld). 


(ii)  that  when  a  judgment-debtor  after  failing  in  insolvency 
proceedings  under  the  Civil  Procedure  Code  is  re-arrested,  it  ia 
not.  the  duty  of  the  Court  to  inform  him  that  he  may  apply 
under  Chapter  XX  to  be  declared  an  insolvent  or  take  the 
other  steps  indicated  in  Section  336,  Civil  Procedure  Code. 
Aejan  Singh  v.  Gaman  ...  ...  ...  ...75 F  B. 


INTEREST. 


1.  Contract — Power  of  Court  to  withhold  interest  simply  because  the 
debtor  was  a  zamindar. 

See    Contract,  No.   2 

2.  Interest —Agreement  for  payment  of  interest  up  to  the  date  of 
repayment  of  the  mortgage  debt — Rights  of  mortgagee  to  claim  interest 
at  the  stipulated  rate  alter  due  date. — By  a  registered  deed  of  mortgage 
it  was  agreed  that  the  mortgage  debt  secured  thereby  would  be 
repaid  wirhin  a  year,  but  that  the  mortgagor  should  be  responsible 
to  pay  interest  at  the  rate  stated  therein  up  to  the  date  of  the 
repsyment  of  the  mortgage  money.  Default  having  been  made  the 
mortgagee  brought  a  suit  some  ten  years  after  the  date  fixed  for 
redemption  and  claimed  payment  of  the  principal  with  interest  at  the 
rate  stated  in  the  deed  for  the  entire  period  of  non-payment.  The 
lower  Courts  on  the  objection  of  the  defence  held  that  under  his 
coutract  the  mortgagee  was  only  entitled  to  interest  at  the  rate 
specified  therein  up  to  the  date  fixed  for  redemption  and  post  diem  inter- 
est by  way  of  damages  for  a  period  of  six  yeai  -. 

Eeld,  that  as  the  covenant  with  regard  to  interest  was  independent 
of  the  covenant  for  the  repayment  of  the  mortgage  money,  and  as 
there  was  a  rate  fixed  for  interest,  the  mortgagee  was  entitled  to 
claim  it  at  the  stipulated  rate  for  the  entwe  period  the  mortgage  debt 
remained  unliquidated.     Radha  Kishen  v.    Kabim-ulla        ...  ...  92 

INTERLOCUTORY  ORDER. 

Revision  of  interlocutory  order  ichere  an  appeal  lies  from  final  decree  — 
Punjab  Courts  Act,  1884,  Section  70  (I)  (a). 

See  Revision,    No.  3  ...  ...  ...  ...         6i 

IRREGULARITY. 

In  publishing  or  conducting  a  sale. 

See  Sale  in  Execution  of  Decree  ...  „,  M,        4,7 
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No. 
J. 

JOINT  PROPERTY. 

Stilt  for  partition  of  joint  property  by  one  co-sharer — Eight  of  other 
co-sharers  to  obtain  possession  of  shares  allotted  to  them. 

See  Partition,  bio.  2  ...  ...  ...  ...          23 

JUDGMENT-DEBTOR. 

See  Arrest. 

„   Insolvency. 

JUDICIAL  SEPARATION. 

Jurisdiction  of  Court  over  parties  living  abroad— Cruelty — Charge  of 
unnatural  offence  by  wife  without  corroboration — Divorce  Act,  1869, 
Sections  3,  22. 

See  Divorce  Act,  Sections  3,   22  ...  ...  ...         77 

JURISDICTION. 

1.     Judicial    separation — Jurisdiction  of    Court    over    parties    living 
abroad. 

See  Divorce  Act,    J 869,  Section  3  ...  ...  ...  77 

_'.  Value  for  purpose  of  jurisdiction  —  Suit  to  set  aside  a  sale  of  land 
assessed  to  Government  revenue. 

See   Suit.     Value  of—  ...  ...  ...  ...         58 

3.  Discretion  of  Municipality  to  take  action  under  Section  92  of  the 
Punjab  Municipal  Act  of  1891 — Power  of  Civil  Courts  to  interfere  with 
such  discretion. — Held,  that  the  Civil  Courts  have  jurisdiction  to  set  aside 
and  restrain  all  such  acts  of  a  Manici pal  Committee  which  do  not  fall 
within  the  scope  of  the  authority  given  them  by  the  Municipal  Act. 
Ali    Mardan  v.  The   Municipal  Committee  op   Kohat     ...  ...        45 

JURISDICTION  OF  CIVIL  OR  REVEiNUE  COURT. 

1.  Kamiana— Suit  for  a  declaration  that  persons  who  are  owners  of 
their  houses  and  cultivators  in  the  village  are  not  liable  to  pay  the  kamiana 
dues — Village  cess — Jurisdiction  of  Civil  or  Revenue  Court — Punjab 
Tenancy  Act,  1887,  Section  77  (3;  (f). — Held,  that  a  suit  for  a  declaia- 
tion  that  kamiana  dues  are  not  recoverable  from  such  residents  of  a 
village  who  are  owners  of  their  houses  and  cultivators  does  not  come 
under  clause  (j)  of  Section  77  of  the  Punjab  Tenancy  Act  and  is 
cognizable  by  a  Civil  Court 

Sheikh  Muhammad  v.  Habib  Khan.        67 

2.  Jurisdiction  of  Civil  or  Revenue  Court— 'Suit  for  declaration  as  to 
•principle  of  division — Question  of  title — Punjab  Land  Revenue  Act,  1887, 
Sections  U6,  117. — Held,  that  a  suit  for  a  declaration  that  the  common 
land  was  the  joint  property  of  the  parties  and  was  liable  to  be  parti- 
tioned according  to  revenue  holdings  and  not  according  to  ancestral 
shares  was  cognizable  by  a  Civil  and  not  by  a  Revenue  Court.  The 
question  of  the  measure  of  right  is  clearly  one  of  title  within  the 
meaning  of  Sections  116,  117  of  Punjab  Land  Revenue  Act,  1887  .„, 

IM  ,„  ,„  ,„  Fazaldad  Kuan  v.  Ata  Muhammad,        99 
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.  2.     And     Section      24 — Compensation — Principles     of     assessment 

pective  or  contingent  value. — Held,  that  -when  property  belonging  to 
private  persons  is  taken  by  Government  for  a  public  object  under  com- 
pulsory powers  the  amouut  of  compensation  to  the  owner  is  to  be 
assessed  with  reference  to  the  probable  use  which  will  give  bim  the  best 
return  at  the  time  when  the  property  was  to  be  taken  but  not  with  re- 
ference to  its  prospective  or  contingent  value  in  futnre  in  consequence 
of  the  property  having  been  acquired  by  the   State.     Zulfikar    Khan  r. 

C"LLECT0n    OF    MlANWALI 


LEGITIM 


Marriage  by  chadar  audazi  between  a  Khatri  and  a  Khatrani    uidow  — 
Legitimacy  of  children  of  such  marriage. 

See  Marriage,  No    I      ...  ...  ...  ... 


No. 


K. 

KAMI  AN  A. 

Suit  for  a  declaration  that  persons  who  are  owners  of  their  houses 
and  cultivators  in  the  village  are  not  liable  to  pay  the  kamiana  dues — 
Jurisdiction. 

See  Jurisdiction  of  Civil  or  Revenue  No.  1  ...  ...         67 

KAREWA. 

Validity  of  Karewa  marriage  between  a  Khatri  and  a  Khatrani  icidoio. 

See  Marriage,  No.    2  ...  ...  ...  ...         61 

L- 

LAND  ACQUISITION  ACT,  1894. 

Proceedings  under  Land  Acquisition  Act — Finality. — Held,  that  in  a 
claim  disposed  of  by  the  Collector  in  the  course  of  land  acquisition 
proceedings  under  the  special  procedure  prescribed  by  Act  I  of  1694,  the 
Collectors  order  or  adjudication  of  the  rights  of  the  owners  or  claimants 
to  the  property  for  which  compensation  was  assessed  and  awarded 
cannot  be  questioned  otherwise  than  by  a  reference  to  Court  under  the 
provision  of  the  Act. 

The  Civil  Courts  are  not  competent  to  re-open  and  determine  matters 
disposed  of  in  accordance  with  the  Act  in  a  separate  suit.  Sh&r  Khan  v. 
Sbamshlr  Khan  ...  ...  ...  ...  ,„         37 

Section  23. 

1.  Land  Acquisition  Act,  1894 — Compensation— Principles  on  which 
compensation  should  be  determined. — Held,  that  where  Government  takes 
property  from  private  persons  under  statutory  powers,  the  Courts  in 
computing  the  amount  of  compensation  to  be  awarded  to  the  person 
interested  therein  should  be  guided  by  the  principles  that  the  owner 
is  entitled  to  have  the  price  of  his  land  fixed  in  reference  to  the 
probable  use  which  will  give  him  the  best  return  and  not  merely  in 
accordance  with  its  present  use  or  disposition.  Hira  Nand  v.  Secretary 
of  State  for  India  in  Council 
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LIMITATION  ACT,  1877. 


No. 


Application  of  Punjab  Loans  Limitation  Act,  1904,  to  rights  already 
barred  under  the    Limitation  Act,  1877. 

See  Punjab  Loans  Limitation  Act,  1904      ...  ...  ...        97 

Section  4, 

Plaint — Presentation  of  a  plaint  insufficiently  stamped  through  circum- 
stances beyond  the  control  of  the  plaintiff — Payment  of  requisite  Court  fees 
after  expiration  of  limitation — Date  of  institution  of  suit — Court  Fees  Act, 
1870,  {Sections  6,  28. — A  plaint  insufficiently  stamped  was  presented  in 
the  Court  of  the  District  Judge  on  the  14th  April  1903,  the  last  day 
allowed  for  it  by  the  law  of  limitation.  Tlie  reason  given  was  that  the 
treasurer  has  no  stamp  of  the  proper  denomination  and  had  informed 
the  plaintiff  that  he  must  wait  until  the  Treasury  Officer  should  open 
the  double  locks.  The  District  Judge  received  the  plaint  and  recorded 
an  order  making  over  the  case  to  the  Sub-Judge,  adding  a  direction 
that  the  deficiency  should  be  made  up. 

Plaintiff  on  the  same  day  procured  the  requisite  stamps,  but  on  taking 
it  to  the  District  Judge's  Court  found  that  officer  had  left  his  Court  and 
was  thus  unable  to  file  the  full  stamp  duty  until  the  16th  April.  The 
defence  pleaded  limitation. 

Held,  by  the  Full  Bench,  that  in  the  circumstances  of  the  case  the 
suit  should  be  taken  as  instituted  on  the  14th  April  when  the  plaint 
was  presented  to  the  District  Judge  and  that  the  claim  was  therefore 
not  barred.    Mehtab  Rai  v.  Gopal  Rai  ...  ...  ...104F.B. 

Section  19, 

Limitation  Act,  1877,  Section  19 — Acknowledgment  of  mortgage — 
Entry  in  Settlement  record — Redemption — Signature.—  The  plaintiff 
sued  to  redeem  certain  agricultural  land  which  they  alleged  had  been 
mortgaged  to  the  defendants  fifty  years  before  suit.  The  defendants 
pleaded  that  the  land  was  mortgaged  in  1828  A.  D.,  and  that  the  suit 
was  therefore  barred  by  limitation.  The  plaintiffs  relied  upon  the 
following  entry  in  the  record  of  rights  of  1872  Settlement  as  an 
acknowledgment  sufficient  to  save  limitation. 

"  Aj  malikan  tea  murlahinane  asaltan  hazir  holear  mere  samne 
"  zar  khewat  mai  raqam  saivai  taidad-a-kita  tea  arazi  tea  zari  rahn 
"  marhuni  ko  sunkar  tasdik  iva  taslim  kiya,  chunanche  mutabik  iskeparcha 
"  diya  gay  a.'' 

This  document  purported  to  have  been  drawn  up  and  attested  and 
signed  by  the  Assistant  Settlement  Officer. 

Held,  that  this  was  not  a  sufficient  acknowledgment  in  writing  signed 
by  the  mortgagees  within  tho  meaning  of  Section  19  of  the  Indian 
Limitation  Act.  The  Assistant  Settlement  Officer  could  not  be  presumed 
to  be  a  duly  authorised  agent  of  tho  mortgagees  so  as  to  briug  the 
acknowledgment  within  the  purview  of  that  section,  and  that,  therefore, 
the  entry  signed  by  him  could  not  prevent  the  operation  of  the  Statute 
of  Limitation.    Bahapai;  v.  Nanka  Ram  ...  ...  ,,.53  F.B. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xxvil 

The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

No. 

LIMITATION   ACT,  1877. 
B    nos  22. 

1.  Suit  by  '.'■ 

to  the  family— Joinder  of  other    members    interested    in    th.p   family    as 

■f  limit' ■ 
See  Tartu  ...  ...  ...  .     "  F.B. 

2.  S*it  for  money  against  some  of  the    representative*    of   a   fce?  : 

del-  r—Ad  lition  of  other  representatives  after  period  of  limitation. — In  a 
suit  for  the  recovery  of  a  debt  dne  to  him  on  a  contract  from  A  and 
B,  the  plaintiff  brought  his  action  within  the  period  of  limitation 
prescribed  by  law  against  A  and  the  two  sons  of  B.  Upon  objection 
being  taken  that  a  necessary  party  had  been  omitted,  the  Court  orde:  ed 
a  third  son  of  B  to  ba  impleaded  as  a  defendant  after  the  period 
of  limitation  had  expired.     Thereupon  the  defence    pleaded   limitation.  4 

Held,  that  the  suit  against  the  original  defendants  was  not  barred  by 
limitation  in  consequence  of  the  provisions  of  Section  22  of  the 
Limitation  Act. 

The  benefit  of  Section  22  extends  only  to  the  particular  parties  who 
are  added  after  institution  of  a  suit,  and  a  plaintiff's  suit  cannot  fail 
merely  because  he  may  have  lost  his  remedy  against  an  added  defendant 
unless"  where  this  is  a  necessary  result  from  the  nature  of  the  subject- 
matter  of  the  *nif.     Jawahei  v.  Habi  SlXGH  ...  ...  ...         81 

Section   26. 

Easement — Obstruction — Meaning  of  Ci  interruption." — Held,  that  a 
suit  to  establish  a  claim  to  an  easement  brought  more  than  two  years 
after  the  claimant  of  the  easement  had  discontinued  the  enjoyment  of 
his  rights  by  reason  of  the  obstruction  created  b}*  the  defendant  is 
barred  by  limitation  under  Section  26  cf  the  Indian  Limitation  Act, 
notwithstanding  the  plaintiff  did  not t;  acqniesce  in  "  the  obstruction. 
The  word  "  interruption  "  used  and  explained  in  the  section  doea  not 
apply  to  the  final  period  of  cessation  of  enjoyment  of  the  easement 
lasting  until  the  institution  of  the  suit,  but  only  to  a  period  of 
cessation  of  enjoyment  followed  by  a  further  period  of  enjoyment. 
Amir   Haidai:   Shah?-.    F>jj a  and  others     ...  ...  ...         73 

Article  10. 

Pre-emption — Sale  of  shop  property  in  possession  of  tenant — Suit  for 
pre-emption — Starting  point  of  limit  at  ion. -"Hell,  that  where  property 
capable  of  physical  possession  in  the  occupation  of  a  tenant  is  sold 
and  possession  is  transferred  to  the  purchaser  merely  by  the  tenants 
executing  a  lease  in  his  favour,  the  limitation  applicable  is  that 
prescribed  in  the  first  clause  of  Article  10  of  the  second  Schedule  to 
the  Limitation  Act.  and  will  not  commence  to  run  against  the  pre- 
emptor  until  the  purchaser  takes  physical  possession  of  the  whole  of 
the  property  purchased  by  him.     Sharif  Hc^ain  r.  Muhammad  Yubai        88 
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Article  91. 


No. 


And  \Atticle  144 — Suit  by  reversioner  for  possession  of  immoveulle 
properly — Defendant  in  possession  under  on  alleged  gift  or  will — 
Reversioner  not  barred  by  reason  of  his  having  failed  to  contest  such  gift 
or  will  within  three  yews — Period  of  Umitatun  applicable. — Held,  that 
Article  91,  Schedule  11  of  the  Limitation  Act,  does  not  apply  to  a  suit 
by  a  reversioner  claiming  a  childless  owner's  ancestral  immoveable 
property  in  the  hands  of  a  defendant  under  an  alleged  gift  or  will, 
though  it  may  be  necessary  for  the  plaintiff  to  prove  the  invalidity 
of  such  an  instrument.  The  limitation  applicable  to  such  a  suit  is  that 
provided  by  Article  144  and  the  reversioner's  cause  of  action  accrues 
on    the  death  of    the  alienor  or  of  his  widow.     Kakm  KuLLI  v.  K  ARM  DAD         79 

Article  118. 

Suit  by  a  reversioner  for  possession  of  immoveable  property — Defendant's 
title  based  on  an  alleged  adoption — Limitation — Limitation  Act,  1877, 
Schedtde  II,  Artich  118. — In  a  suit  brought  by  the  plaintiff  to  recover 
possession  of  certain  immoveable  property  as  the  nearest  reversionary 
heir  of  a  deceased  sonless  male  proprietor,  the  defendant  in  possession 
set  up  his  adoption  by  the  widow  of  the  deceased  and  contended  that 
the  suit  was  barred  under  Article  118,  Schedule  II  of  the  Limitation 
Act.  It  was  found  that  the  widow  in  making  the  appointment  acted 
without  any  authority  from  her  husband. 

Held,  by  the  Full  Bench,  that  this  was  not  a  suit  to  which  Article 
118,  Schedule  II  of  the  Limitation  Aot  was  applicable. 

Article  118  applies  only  to  those  cases  where  the  validity  of  an 
adoption  is  questioned  and  not  to  those  where  tbeadoptor  has  no  inherent 
power  to  adopt.     Karam  Dad  v.  Nathu,  ...  ...  ...         86 

Article  144. 

See  A rtiele 91  supra  ...  ...  ...  ...         79 

Article  179  (2). 

Execution  of  decree — Limitation — Starting  point  for  limitation  where  an 
application  for  revision  was  admitted. 

See  Execution  of  Decree,  No.  6.      ...  ...  ...  ...         8 

Article  179  (4)  (5). 

Application  by  the  decree-holder  ashing  for  notice  to  be  issued — St*p  in 
aid  of  execution — Limitation. — Held,  that  an  application  by  the  decree- 
holder  under  Section  248  of  the  Code  of  Civil  Procedure  asking  for  notice 
to  be  issued  to  the  judgment-debtor  is  an  application  to  the  Court 
to  take  a  step  in  aid  of  execution  of  the  decree  within  the  meaning  of 
Article  179  of  Schedule  II  of  the  Limitation  Act,  and  the  issuing  of  the 
notice  contemplated  by  that  section  allows  a  fresh  starting  point  for  * 
limitation  under  clause  (5)  of  that  Article.  Muhammad  Nawaz  Khant  v. 
Ram  Das      ...  ...  ...  ...  ...  ...        22 
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LUNATIC. 


No. 


%  Procedure  Cod",  IS82,  Section  463 — Suit  on  behalf  of  alleged 
lunatic  not  so  adjudged — Appointment  by  Court  of  guardian  ad  litem — 
Practice — Act  XX X  V  3«  8. — H- 1  i.  that  wheie  a  person  is    alleged  to 

be  of  unsound  mind,  although  he  has  not  been  adjadged  to  be  so  under 
.Act  XXXV  of  1858  or  by  any  other  la?.'  for  the  time  being  in  force,  he 
should  be  allowed,  after  ascertaining  that  he  is  in  fact  of  unsound  mind, 
to  sue  through  his  nt-xt  friend.  The  Civil  Courts  are  competent  to  order 
an  enquiry  and  to  appoint  next  friends  or  guardians  ad  litem  in  the  case 
of  lunatic  plaintiffs  and  defendants.     Jam  a  p.  Joga  ...  ...  31 

M 

MAINTENANCE. 

Widow's  right  to 

See  Custom—  Inker. ta  ...  ...  ...         30 

MARRIAGE. 

1.  k'amage — Mwriage  by  chadar  audazi  betwetn  a  Khatri  and  a 
Khatrani  widow — Legitimacy  of children  of  such  marriage  — Act  XV  of 
1856.— 'Held  t  thaf  a  marriage  by  the  rhadar  andazi  form  between  a 
Khatri  and  a  Khatrani  widow  is  valid  and  legal  uuder  the  provisions  of 
Act  XV  of  1856  as  ft  form  of  marriage  giving  the  status  to  the  woman 
of  a  lawful  wife  and  making  the  offspring  legitimate  and  entitled  to 
inherit.    Nathu  t\    Ham  Das,  ...  ...  ...  4 

'1.  Marriaqe  —  Validity  of  karewa  marriage  between  a  Khatri  and  a 
Khatrani  widow — Legitimacy  of  children  of  such  marriage— -  Act  XV  of 
1856. — H~ld.  a  hi  re  u:  1  m -image  between  a  Khatri  and  a  Khatrani  widow 
is  lawful  and  valid  under  the  provisions  of  Act  XV  of  1856,  and  the 
offspring  of  such  marriage  is  legitimate  and  capable  of  inheriting 
property.     Xvraix  1)  :  Mai.  ...  ...  ...         61 

MORTGAGE. 

1.  Form  <f  decree  in  cases  for  redemption  of  mo it gage  —  Decree  for 
redemption  should  not  be  conditioned  on  payment  within  fixed  time. 

See  Decree,  So.  b       ...  ...  .,.  ...  ...       100 

2.  Agreement  for  payment  of  interest  up  ti  the  date  of  repayment  of  the 
mortgage  debt — nights  of  mortgagee  to  claim  interest  at  the  stipulated  rate 
after  dut  date. 

See  Interest) No.  2  ...  ...  ...  mmm        92 

3.  Mortgage — Conditional  sale — Suit  far  possession  after  foreclosure  of 
mortgage — Effect  <f  Panjib  Alienation  of  Li    I  Ay  an  such  mits. 

See  Punjab  Alienation  of  Land  Act,  1900  ...  >#>  20  33 

4.  Mortgage — Redemption  by  co-mortgagor— Suit  by  other  mortgagors 
against  redeeming  mortgagor  for  redemption  nf  their  shares— Civil  Procedure 

Code,  lt*59,  Suction   114— Civil    Procedure    Cote,    1882,    Section    103. 

Where  a  suit  Tor  redemption    by   one    heir   of  a   mortgagor   had    been 
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dismissed  under  Section  1 14,  Act  VIII  of  1859,  corresponding  to 
Sections  102,  103,  Act  XIV  of  1882,  held,  that  another  heir  might  redeem 
the  whole  mortgaged  property  in  his  own  right  and  could  avail  himself 
against  the  co-heir  of  all  the  defences  which  the  mortgagee  could  have 
set  up,  including  the  prohibition  against  a  fresh  suit  contained  in  the 
second  clause  of  the  section,  being  in  no  way  a  trustee  for  the  co-heir  in 
spite  of  the  fact  that  he  had  joined  the  latter  as  co-plaintiff  in  the 
second  suit  for  redemption.     IliDiD  Ali  v.  Huiimat  Am        ...  ,„         32 

5.  Mortgage— Redemption — Further  charges  created  by  co-sharer  in 
favour  of  mortgage — Bight  of  other  part  t.wner  to  redeem  his  part  on 
payment  of  proportionate  share  of  the  original  debt. — A  mortgage  was 
made  by  two  persons  jointly,  but  the  mortgagee  subsequently 
allowed  one  of  the  mortgagors  to  create  a  further  charge  on  his  part 
of  the  security  in  his  own  favour.  The  co-mortgagor  brought  a  suit  to 
redeem  his  part  of  the  property  on  payment  of  proportionate  share  of 
the  original  debt.  The  mortgagee  pleaded  indivisibility  of  the  trans 
action  and  contended  that  it  should  be  redeemed  as  a  whole  on  payment 
of  the  original  mortgage  money  and  the  further  charge. 

Held,  that  by  the  mortgagee's  own  action  the  mortgage 
security  was  broken  up  and  that  the  plaintiff  was  entitled  to  redeem 
his  share  of  the  equity  on  payment  of  a  proportionate  part  of  the 
original  mortgage  debt.     Saiin    Das   v.   Attar  Bmr  ...  .,,         91 

6.  Mortgage—Redemption — Eight  of  redemption  of  puisne  mortgagee 
claiming  through  a  successor  of  the  original  owner —  Competency  (f  prior 
mortgagee  to  dispute  puisne  mortgagee's  title  on  Lite  ground  of 
incompetency  of  the  latter* s  principal. — In  a  suit  instituted  by  a  puipne 
mortgagee  who  had  derived  his  title  from  the  sister  of  the  original 
owner  of  the  estate  to  redeem  a  prior  mortgage  made  by  the  original 
owner  in  favour  of  the  prior  mortgagee,  where  the  sister  had  succeeded 
to  the  rights  of  the  original  mortgagor  on  the  usual  tenure  for  life  or 
until  marriage,  held,  that  the  defendant  was  not  competent  to  dispute 
the  title  of  the  sister  on  the  ground  that  she  had  no  power  of 
alienation  and  that  the  puisne  mortgagee  was  entitled  to  the  relief 
asked  for.    Nadir  Khan  v.  Momin  Khan  ...  ...  ...         93 

MUHAMMAD  AN  LAW— GUARDIAN. 

Compromise  of  suit  by  guardian  ad  litem  without  sanction  of  Court — 
Competency  of  guar. Han  to  give  away  portion  of  property  to  ivhich  ward's 
title  was  in  dispute. 

See    Withdrawal   of  Suit  ...  ...  ...  ...         3 

MULTIFARIOUSNESS. 

Alienations  by  a' widow—Suit  for  declaration  by  reversioner  against 
the  alienees  and  various  alienees  claiming  under  distinct  titles  —  Misjoinder 
of  causes  of  action — Civil  Precedure  Code,  1882,  Sections  28,  45. — The 
plaintiffs  as  next  reversioners  brought  a  suit  against  a  Hindu  widow 
and    a    number    of    alienees    to    whom  she   alienated  separate  and 
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distinct  portions  of  a  certain  property  at  different  times,  to  obtain  a 
declaration  that  all  the  alienations  were  void  and  inoperative  as 
against  their  interests  after  the  death  of  the  alienor. 

Held,  that  the  snit  as  framed  was  bad  for  misjoinder  of  canses 
of  action.  The  joinder  of  all  the  alienees  in  a  claim  for  a  declaration 
by  a  peversioner  when  each  alienation  was  independent  and  separate  is 
not  permissible  under  the  provisions  of  Section  45  of  the  Code  of  Civil 
Procedure.  Mus-ammat  Gopal  Devi  r.  Jai  Narain  „.  ...  1 

MUNICIPAL  COMMITTEE. 

1.  Discretion  vft  to  take  action  under   Section    92,   Punjab  Municipal 
Act,  1891 — Power  of  Civil  Courts  to  interfere  with  such  discretion. 

See  Jurisdiction,   Xo.  3  ...  ...  ...  ...  45 

2.  Competency  of,  to  protect  its  private  rigid  when  dealing  with  public 
matters. 

See  Punjab  Municipal  Act,  1691,  Section  92  ...  ...         45 

MUKARRARIDARI  RIGHTS. 

Sale  of,  to  landlord — Suit  by  co-sharer  in  holding— Preferential  right. 

See  Pre-emption,  Xo.  5  ...  ...  ...  ...         16 

N. 
NEPHEW. 

Gift  to 

See  Custom — Alienation,  Xo.  7  ...  ...  ...         33 

NON-APPEARANCE. 
Effect  of. 

See  Civil  Procedure   Code,  1662,  Section   103  ...  ,.,         46 

0. 

OCCUPANCY  RIGHTS. 

1.     Eights  of  occupancy  tenant  in  submerged  land  en  rc-oppearance. 

See  Alluvion  and  Dilution  ...  ...  ...  ,,,         go 

2.      Sole  of  occupancy   and  Mukarroridari  lights  to  landlord — Suit  by 
co-sharer  in  holding— Preferential  right. 

See  Pre-emption, X<>.  5  ...  ...  ...  \Q 

P. 
PAG VAN D  OR  CHUNDAVAND 

See  Custom— Inhcrita  1,2          .,.  ,,,  ,,,  \[f   29 
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1.  Ta*tie8~»  Suit  for  account  on  death  of  principal— Right  of  some  of 
several  representatives  (o  sue  alone — Refusal  to  join  other  representatives  in 
the  suit — Non-jciuder  if  a  necesstvy  patty,  effect  of. — A  representative  of 
a  deceased  Hindu  widow  cannot  maintain  a  suit  for  rendition  of  accounts 
from  lier  agent  without  making  the  other  legal  representatives  of  the 
deceased  parties  to  the  snit,  and  in  such  a  case  where  on  objection 
being  taken  in  time  the  plaintiff  wilfully  and  deliberately  refused  to 
add  the  other  representatives  whose  non-joinder  has  been  objected  to, 
held,  that  the  suit  should  be  dismissed.  Ram  Sakup  v.  MUSSAMMAT 
Rikiii  ...  ...  ...  ...  ...  ...  12 

2.  Parties  to  contract  — Right  of  third  parly  to  sue.— Held,  that  under 
the  law  of  contract  in  India  as  enunciated  by  the  Indian  Contract  Act, 
a  person,  for  whose  benefit  a  promise  has  been  made  by  another 
person  upon  a  joint  consideration  moving  both  from  the  plaintiff  and 
a  third  party,  is  competent  to  maintaiu  an  action  against  the  promisee, 
especially  where  the  plaintiff  appears,  from  the  term  of  the 
agreement,  to  be  the  person  for  whose  benefit  the  contract  was  made. 
Daropti  v.  Jaspat  Rai  ...  ...  ...  ...  49 

8.  Cause  of  action — Joint  Hindu  family — Suit  by  the  managing 
member  for  debt  due  to  the  famdy— 'Joinder  of  other  members  interested  in 
the  family  as  defendants  after  the  period  of  limitation — Limit  tit  ion  Act, 
1877,  Section  22 — Maintainability  of  suit. — Held,  by  the  Full  Bench 
that  when  one  out  of  several  persons  jointly  entitled,  either  as 
partners,  members  of  a  joint  Hindu  family,  or  otherwise, 
to  sue,  brings  a  suit  in  his  own  name  within  the  period  of  limita- 
tion and  subsequently  after  the  period  of  limitation  has  expired 
joins  those  who  were  entitled  to  sue  with  him  as  defendants, 
such  joinder  does  not  render  his  suit  liable  to  dismissal  by  reason  of 
Section  22  of  the  Limitation  Act  as  against  the  original  or  real 
defendants,  as  that  section  does  not  apply  where  there  is  no  community 
of  interest  between  the  two  sets  of  defendants  and  the  fresh  parties 
are  merely  joined  for  the  purpose  of  safeguarding  the  original  defendant. 
Labhu  Ram  v.  Kanshi  Ram  ...  ...  ...  57  P.  B. 


PARTITION. 


1.  Suit  for  declaration   as  to  princple  of  division—" Question  of  title — 
Punjab  Li7id  Revenue  Act,  1887,  Sections  116,  117. 

See  Jurisdiction  of  Civil  or  Revenue  Court,  No.  2  ...  ...         99 

2.  Partition — Suit  for  partition  of  joint  property  by  one  co-sharer — 
Riqht  of  other  co-sharers  to  obtain  possession  of  shares  allotted  to  them. — 
Heidi  that  as   a  decree  for   partition  is  a  joint  declaration   of   the 

rights  of  all  the  co-sharers  interested  in  the  property  of  which  partition 
is  sought,  each  co^sharer  is  entitled  to  obtain  possession  of  the  share 
allotted  to  him  under  the  decree  whether  he  may  be  the  plaintiff  or  a 
defendant,    Wasdeo  v.  Rup  Chand  ...  ...  ...  23 
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PAUPER  SUIT. 


Application  for  leave  lo  defenl  in  forma  pauperis—  Civil  Procedu re 
Code,  1882,  Chapter  XXVI. — Held,  that  there  being  no  provision  in  the 
Civil  Procedure  Code  for  such  a  course  a  defendant  cannot  be  allowed  to 
defend  a  suit  in  forma  pauperis.  Coates  r.  Secretary  of  State  for  Ixeta. 
in  Council  ...  ...  ...  ...  ...         54, 


PLAINT. 

Presentation  of,  insufficiently  stamped  through  circumstances  beyond  the 
control  of  the  plaintif—Paymtnt  if  requisi  yes    after  expiration 

of  limitation — Date  of  institution  of  suit  — Court  Fees   id     1870    Se^/ions 

See  Limitation  Act,  1677  9><    '  ~<n  4  ...  iM  104F  B 

PLEADS 

1.     Failure  to  prove  case— Eight  ti  change  main  ground  on  a  — 

Inconsistent  pleadings— Procedure.— Where  in  a  suit  for  pre-emption 
of  a  shop  the  vendee's  main  defence  consisted  that  by  custom  prevail. 
ing  in  the  locality  where  the  property  in  dispute  was  situate,  an 
owner  of  the  premises  at  the  back  of  the  property  sold  had  no  ri°-ht 
and  the  case  was  fought  out  from  beginning  to  end  on  that  line 
of  defence  and  ultimately  decreed  against  him,  hell,  that  he  should 
not  be  allowed  to  change  his  case  entirely  and  to  come  in  and  set 
up  a  new  and  inconsistent  plea  in  appeal  on  the  ground  that  "no 
custom  for  pre-emption  in  respect  of  sale  of  shops  existed  in  &uch 
locality.    Sharif  Hussain   e.  Muhammad  Yusaf  ,,„ 

2.  Written  statement — Defence  must  be  confined  to  the  pleis  put  in 
—  Evidence  inconsistent  to  the  pleas  not  allowed — Civil  Procedure  Cole 
1882,  Section  114.— As  a  general  rule  a  defendant  must  be  confined  to 
th«  pleas  he  puts  forward  in  his  defence,  and  in  a  case  for  pre- 
emption, whpre  the  main  plea  put  forward  was  cancellation  of  the 
bargain  by  consent,  but  during  the  trial  the  defence  tried  to  prove  it 
as  fictitious,  hell,  that  the  defence  was  not  entitled  to  rely  on  such 
an  inconsistent  plea,  and  that  no  evidence  in  support  of  such  de- 
fence should  have  been  allowed  to  go  on  record. 
Ram  U  ax  11  a  Ma  l  v.  Dr.?  1  Das  ... 


89 


POSSESSION. 

1.  Suit  for  partition  cf  u i  co-sharer— Eight  of  other 
co-sharers  to  obtain  j                                allotted  to  them. 

See  Partition,  No.  2. 

2.  Mortgage— Conditional  sale— Eject  of  Alienation  of  Land  Act 
suits  for  possession  after  foreclosure  of  mortgage.  0n 

See  Punjab  Alienation  of  Lavd  Act,  1900,  Sectiai  9  (8)3  J\"0#  1 


20 


sxxiv  INDEX  OF  CIVIL  OASES  REPORTED  IS  THIS  VOLUME. 


The  references  are  to  the  Ncs.  given  to  the  cases  in  the  u  Record" 


PRE-EMPTION. 


No. 


1.  Sale  of  shop  property  in  possession  of  tenant — Suit  for  pre-emp- 
Hon-— Starting  point  of  limitation. 

See  limitation  Act,  1877,  Article  10  88 

2.  Pre-emption — Rival  claimants — Each  claimant  made  defendant  in 
the  other  suit — Suits  tried  together  but  decided  by  separate  decrees — 
Decree  allowing  pre-emption  in  one  case  only  on  condition  of  default  by 
other  pre-emptor — Finality  of  decree  in  superior  pre-emptor1  s  stat— 
Appeal  by  inferior  pre-emptor  in  his  own  suit — Res  judicata. 

See   Res  judicata  ...  ...  ...  .,,  85 

3.  Custom — Pre-emption — Mohalla  MnhUyan,  Lahore  city  — Vicinage— 
Punjab  Laws  Act,  1872,  Section  11. — Found,  that  the  custom  of  pre- 
emption based  on  vicinage  in  Mohalla  Mohliyan,  sub-division  of  the 
city  of  Lahore,   has  not   been  established. 

Gokal  CnAND  r.  Mohan  Lal  ...  ...  ...  ...  () 

4.  Pre-emption — Right  of  pre-emption  under  the  Punjab  Lmws  Act, 
1872 — Effect  of  Alienation  of  Land  Act  upon  such  rights. — As  alienation 
of  agricultural  land  by  certain  classes  of  people  in  the  Punjab 
can  now  only  be  made  as  provided  by  Section  3  (1)  of  the  Punjab 
Alienation  of  Land  Act,  the  provisions  of  the  law  of  pre-emption  as 
lenunciated  in  the  Punjab  Laws  Act,  with  respect  to  such  property, 
have  in  cusequence  become  in  certain  cases  obsolete,  and  therefore 
in  a  case  where  a  member  of  an  agricultural  tribe  sold  his  share 
in  a  joint  khata  to  a  non-proprietor  in  the  village,  but  who  belong- 
ed to  the  same  agricultural  group  as  the  vendor,  and  one  of  the 
co-sharers  in  the  khata  comprising  the  land  sold,  who  was  not  a 
member  of  an  agricultural  tribe,  instituted  a  suit  for  pre-emption. 

Held,  that  the  plaintiff's  right  of  pre-emption  which  he  had  possess- 
ed under  the  Punjab  Laws  Act,  has  been  abrogated  by  the  provisions 
of  the  Punjab  Alienation  of  Land  Act  by  reason  of  his  being  neither 
an  agriculturist  in  the  village  nor  a  member  of  an  agricultural  tribe, 
that  he  was  not  entitled    to   maintain  his  suit. 

The   pre-emption  law  being  a  general  one   whilst  the  Punjab  Aliena- 
tion of    Land  Act  intended   to  regulate  sales  by  particular  classes   of 
alienors  and  thus  a  special  law,  the  subsequent  special  statute  must  be 
treated  as  repealing  the  previous  general  statute  pro  tanto   by  implica-* 
tion.     Parma  Nand  v.  Ghdlam  Fatima  ...  ...  ...         15 

5.  Custom— Pre-emption — Sale  of  occupancy  and  mubarraridari  rights 
to  landlord— Suit  by  co-sharer  in  holding— Preferential  right—Punjab 
Laws  Act,  1872,  Section  12.— A.  sold  his  shares  in  joint  holdings 
situate  in  the  villages  P.  and  D.  to  G.,  the  recorded  proprietor  of  the 
holding  in  village  P.  B.,  the  brother  and  co-sharer  of  A.,  sued  for 
pre-emption  in  respect  of  the  said  sale.  It  appeared  that  the  statns 
of  A.  and  B.  in  the  village  D.  and  a  part  of  the  village  P.  was  that  of 
mukarraridars,  whereas  in  the  other  part  of  the  village  of  P.  it  was 
that   of  a  tenant  with  a  right  of  occupancy  only. 
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Eeld,  that  as  regards  the  property  in  village  P.  the  plaintiff  had  no 
hcits  standi.  The  sale  having  been  made  to  the  proprietors  of  the 
holding  who  have  a  statutory  right  of  purchase  under  Chapter  V  of 
the  Tenancy  Act,  could  not  in  respect  of  the  occupancy  land  bo 
contested  by  plaintiff,  a  co-sharer  in  the  tenancy,  while  in  respect  to  the 
mukarraridari  portion  the  landlord  had  the  first  right  of  pre-emption 
under  the  terms  of  the  Wajib-ul-ar-,  but  as  the  vendee  was  not  the  pro- 
prietor of  the  mukarraridari  holding  in  the  village  D.,  that  part  of  the 
claim  was  governed  by  Section  12  of  the  Punjab  Laws  Act,  and 
the  tenure  being  superior  to  that  of  occupancy  right,  the  plaintiff  as  a 
co-sharer  with  the  vendor  had  a  preferential  right  under  clause  (a)  of 
that  section  over  the  vendee.    Gauhea  v.  Hae  Bhaj  ...  ...         15 

6.  Custom — Pre-emption — Riwaj-i-arn — Provision  in  Riwaj  i-am 
granting  right  of  pre-emption  to  collaterals — Light  of  eoUaterah  inter  se 
— Punjab  Laics  Act,  1872,  Section  12. — In  a  suit  for  pre-emption  uf 
certain  land  situated  iu  mauza  Tumau  Khosa,  tahsil  Dcra  Ghazi  Khan, 
held,  that  under  the  terms  of  the  Riv:aj-i-om  of  the  village  the  collates 
of  a  vendor  have  a  preferential  right  of  pre-emption,  and  that  as  between 
collaterals  propinquity  in  relationship  is  the  test  of  preferential  right. 
Khota  v.  Alu  ...  ...  ...  ...  ,„         \- 

7.  Gusto-Tii — Pre-emption — Pre-emption  on  sale  of  shops'—  Darshani 
Darwaza,  Amritsar  City — Punjab  Laws  Act,  1872,  Section  11.— Held, 
that  the  custom  of  pre-emption  in  respect  of  sale  of  shop  by  reason  of 
vicinage  in  Darshani  Darwaza  bazar  of  the  city  of  Amritsar  has  not 
been  established.    Bishen  Singh  v.  Mussammat  Pabo  ...  ###         jg 

8.  Custom— Pre-emption— Provision  in  Wajib-ul-arz  granting  right  of 
pre-emption  to  sharkayan  shikmi  wa  ekjaddi — M'nca  Mangar'h,  District 
Hoshiarpur.—\n  a  suit  for  pre-emption  the  plaintiff  relied  upon  a 
provision  of  the  first  Wajib-v.l-arz  of  the  village  which  provided 
that  those  first  entitled  to  exercise  the  right  of  pre-emption  are  the 
sharkayan  shikmi  ica  ekjaddi.  The  Wnjib-ul-ar:  of  the  subsequent 
settlement  recorded  that  the  parties  nre  governed  by  the  law  as  laid 
down  in  Act  IV  of  1872.  It  was  urged  on  behalf  of  the  defence  that 
the  provision  of  the  later  Wajib-ul-arz  being  opposed  to  those  of  the 
former,  the  plaintiff  could  not  maintain  his  suit. 

Eeld,  that  the  entry   in  the   later  Wajib-ul-arz  cannot  be  taken   to 

deny  the  custom  alleged  in    the    former    Wajib-ul-arz,  which    is  prima 

proof  of  the  custom  therein   stated,  and    that    the  defendant    J^,] 

failed  to    rebut  the  presumption    in  favour   of   the    corn  f  the 

previous  entry  as  a  record  of  custom.    Jowahib  p.  Badhj    ... 

9  Custom — Prc-cmy  I  _  -tfi 

id,  that  the  custom  of  pre-emption  ju 
reepect  of  sales  of  hou&e  property  exists  in  the  town  of  Nor  Mahal. 
Ramjas  v.  Bcba  Mai 

10  Custom — Fre-emption— Mortgage— -Suit  for  pre-emption  based  on 
mortgage— Relationship — Wajib-nl-arr. — Mauza        Lamgarpur,        tahsil 

'•■'. — In   a  suit   for   pre-emption   of    certain 
mortgage   laud    ?ilualc   in  -    I    "garpur.    tahsil   Dfesuba  of   thy 
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PRE-EMPTION-coneld. 

Hoshiarpur  District,  held  that  under  the  terms  of  the  Wajib-ul-arz  of 
the  village  the  plaintiff,  as  a  collateral  of  the  vendor,  had  a 
preferential  right  ou   the  ground  of  relationship.     An  Muhammad  v. 

PlBAN    DlTTA  ...  ...  ...  ...  ...  70 

11.  Custom — Pre-emption  in  towns — Mohalla  Sheikh  Tayyab  in  the 
town  of  Kaithal — Vicinage — Rival  claimants — Right  of  a  co-sharer  in  the 
premises  better  than  of  a  neighbour. — Found,  that  the  custom  of  pre- 
emption based  on  vicinage  is  proved  to  exist  in  mohalla  Sheikh  Tayyab 
in  the  town  of  Kaithal. 

Where  custom  based  on  vicinage  is  established  the  rights  of  a  co- 
sharer  in  the  premises  sold  (in  the  absence  of  a  local  custom  to  the 
contrary)  must  be  held  superior  to  that  of  au  adjoining  neighbour.  Jai 
Devi  v.  Nubat  Rai  ...  ...  ...  ...  ...         71 

12.  Custom  —  Pre-emption— Sayads  of  mauza  Bal  Sayadan,  tahsil 
Fattehjang,  Rawalpindi  District — Priority — Relationship. — In  a  suit  for 
pre-emption  regarding  agricultural  land  in  the  village  of  Bal  Sayadan, 
tahsil  Eattehjausr,  Rawalpindi  District,  held,  that  by  custom  the  plaintiffs, 
Saynds,  being  the  first  cousins  of  the  vendor,  had  a  right  of 
pre-emption  superior   to  that   of   a  Khat tar,  who  was  only  a  proprietor 

in  the  village.     Kakam  Shah  v.  Taea  Shah  ...  ...  ...         87 

13.  Pre-emption— 'Bargain  consisting  of  several  properties — Right  of 
pre-emptor  with  superior  right  over  a  specific  $oi  Hon  to  acquire  the  whole 
bargain. — Where  a  bargain  consisted  of  several  distinct  properties 
and  the  pre-omp tor's  preferential  right  of  purchase  extended  only  to 
a  portion  of  such  bargain,  held,  that  the  pre-emptor  was  not  entitled 
to  take  the  whole  bargaiu  but  only  that  portion  over  which  be  had 
superior  right.     Ram  Rakha  .Mal  v,  Devi    l>  ...  .».         89 

PRIVY  COUNCIL. 

Appeal  to —  , 

See  Appeal  to  Privy  Council. 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Effect  of,    upon  vights  of  preemption  under  the  Punjab  Laws  Act,  1872 

See  Pre-emption,  No.  4  ...  ...  ...  ...  15 

Section  2  (8). 

Punjab   Alienation  of  Lund,   Act,   19C0,    Section  2    (3)  — "   Land" — 
Proprietor's  share  in  standing    crops. — Held,  that  a  proprietor's  share  of 
standing   crops   is     not    "  land"    within   the    definition    of   Section    2, 
clause   H   of  the   Punjab*  Alienation  of  Land    Act,  1900,  and  can  there- 
fore bo  sold  in  execution   of  decree.     Nun  Muhammad  v.  Tiloka  Mal    ...         14 

Sec u o.n  9  (2). 

Mortgage — Mortgage  of  land  by  agriculturist  by  way  of  conditional 
sale.— Held,  that  Section  9  (2)  of  the  Punjab  Alienation  of  Land  Act 
applies  to  any  mortgage  made  by  an  agriculturist  of  his  land  in 
which  there  is  a  condition  intended  to  operate  by  way  of  conditional 
sale  even  where  the   alienee   is  ;Jso  an   agriculturist.     Nand  Singh   r. 

IJlsHE.N    SlKGH  ...  ...    .  ...  ...  ...  0 
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PUNJAB  ALIENATION  OF  LAND  ACT,  1900— (conoid.). 

Section  9  (3). 

1.  Mortgage  —  Conditional  sale— Effect  of  Punjab  Alienation  of  Land 
on  suits  for  possession  after  foreclosure  of  mortg'ige. — Held,  that 
Section  9  Co)  of  the  Punjab  Alienation  of  Land  Act  does  not  apply  to  a 
suit  for  possession  after  foreclosure  of  a  mortgage  by  conditional  sale 
where  the  year  of  grace  allowed  for  redemption  under  Regulation 
XVII  of  1806  has  expired  before  that  Act  came  into  force.  At 
the  expiry  of  the  year  of  grace  such  mortgage  ceases  to  exist,  and 
the  proprietary  right  in  the  property  mortgaged  rests  ipso  facto 
in  the  mortgagee  who  becomes  owner  without  it  being  necessary 
for  him  to  bring  any  further  suit.    Xathc  Lal  v.  J  afar       ...  ..,         20 

•J  Mortgage — Conditional  sale-— Suit  for  possession  after  foreclosure  of 
mortgage — Effect  of  Punjab  Alienation  of  Land  Act  on  such  suits — 
-cedure. — Held,  that  when  a  suit  is  brought  for  possession  on 
the  allegation  of  an  already  completed  foreclosure  and  vested  proprietary 
rights,  and  it  is  alleged  that  proceedings  under  Regulation  XVJI 
of  1806  have  been  validly  concluded  and  the  proprietary  title  of 
the  conditional  \endee  has  vested  in  the  plaintiff  before  the 
Alienation  of  Land  Act  came  into  force,  it  is  the  duty  of  Civil 
Court  to  try  the  case  aud  to  pass  a  decree  decreeing  or  dismissing  the 
claim  in  whole  or  in  part  as  may  be  necessary. 

The  interpretation  of  the  Punjab  Alienation  of  Land  Act  and  the 
due  observance  of  the  procedure  relating  thereto  discussed  by 
Robertson,  •/.     Mela  Ram  v.  Kiman  ...  ...  ...         3? 

PUNJAB  COURTS  ^CT,  1884 

Section  70  (1)  (a). 

l.     Revision  locutory   order    where   an   appeal  lies  irom  final 

ec. 

See  Xo  •'•.  ...  ...  ...  ,„  64 

'2.     decision  from  an  S  til   Proce&ine    Code, 

'sdiction. 

65 
ivil  Prcced'.-rt  <  ot — 
ictice  of  Chief  Court. 
See  Revision,  No.  5  ...  ...  ...  •*•  ©2 

BKOtlOU  70  (1)  (l)(iv) 

See  Revision,  No.  1  ...  ...  ■••  ...         40 

(  lanse    {&)    of  Section    70  being  in  the    nature    of   a   second  appeal 
under  the  Code    of   Civil    Procedure   applies   to  decrees  only.     Parma 

M    MCI  PAL  CdMMl  ...  ...  ...  ££ 
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PUNJAB  GENERAL  CLAUSES  ACT,  1898. 

Section  3. 

Punjab  Loins  Limitation  Act,  1904—  Dale  of  coming  into  operation. 

See  Punjab  Loans  Limitation  Act,  1904  ...  .,,         97 

PUNJAB  LAND  REVENUE  ACT,  1887. 

Section  116. 

And  Section  117 '-—Jurisdiction  of  Civil  or  Revenue   Court— Suit  for 
declaration  as  to  principle  of  division — Question  of  title. 

See  Jurisdiction  of  Civil  or  Revenue  Court,   No.  2         ...  ,.,         99 

PUNJAB  LAWS  ACT,  1872. 

Might  uf  pre-emption  under  the  Punjab  Laws  Act,  1872 — Effect  of 
Alienation  of  Land  Act  upon  such  right. 

See  Pre-emption,   No.  4  ...  ...  iM         15 

SecitonII. 

See  Pre-emption  Nos.  3,  7,  9,  and  11         ...  ...  6,  19,  42,  71 

Section  12. 

See  Pre-emption,  Nos.    5,  6  ...  ...  ,,,    \Qf  17 

PUNJAB  LOANS  LIMITATION  ACT,  1904. 

Punjab  Loans  Limitation  Act,  1904  —Date  of  coming  into  operation- 
Application  of  to  rights  already  barred  under  the  Limitation  Act,  1877— 
Punjab  General  Clauses  Act,  1898,  Section  3.— Held,  that  by  virtue  of 
Section  3  of  the  Punjab  General  Clauses  Act,  1898,  the  Punjab  Loans 
Limitation  Act,  1904,  came  into  force  on  the  23rd  June  1904,  i.  e.,  the 
day  on  which  the  assent  of  the  Governor-General  was  first  published  in 
the  local  Gazette  by  the  Lieutenant-Governor  in  pursuance  of 
Sections  40  and  48  of  the  Indian  Council  Act,  1861,  and  that  it  does 
not  apply  to  a  right  already  barred  at  the  date  of  its  commencement 
under  the  Indian  Limitation  Act,  1877.      Kalu   Singh  v.  Hakim  Singh 
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PUNJAB  MUNCIPAL  ACT,  1884. 

Section  88. 

Sanction  to  build — Effect  of  Act  XX  of  1891  upon  such  sanction* 
See   Punjab    Municipal   Ad,    1891   Section  2 
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PUNJAB  MUNICIPAL  ACT,  1891. 

Section   2. 

And  Section  92  -  Sanction  to  build — Sanction  granted  under  Act  XIII 
of  18S4 — Effect  of  Act  XX  of  1891  upon  suck  sanction. — A  Municipal 
Committee  refused  to  permit  plaintiff  to  erect  a  certain  building.  Plain- 
tiff filed  a  suit  for  perpetual  injunction  restraining  the  Committee  from 
interfering  with  his  building  on  the  ground  that  in  1889  permission, 
of  which  he  did  not  avail  himself  at  the  time,  had  been  granted  to 
his  ancestor  under  Section  88,  Act  X1I1  of  188-1,  and  that  inas- 
much as  that  Act  contained  no  provision  for  sanction  abating  unless 
the  building,  sanctioned  was  erected  within  a  specified  period,  he 
was  entitled  to  avail  himself  of  it  at  any  time. 

HtlJ,  that  inasmuch  as  under  Section  2  of  Act  XX  of  1891, 
the  sanction  of  1889  must  be  treated  as  if  it  had  been  granted 
under  that  Act,  the  petitioner  was  only  entitled  to  avail  himself 
thereof  wkhin  one  year  of  the  date  on  which  that  Act  came  into 
force.    Muhammau  Yases  v.  the  Municipal     Committee,  Lahore        ...  9 

Section  92. 

Punjab  Mwmizipdl  Ad  1891,  Section  92 — Erection  of  a  building — 
Conditional  sanction  — Competency  of  a  Municipal  Committee  to  protect 
its  private  rights  when  dealing  with  public  matters — Discretion  of 
Committee — Power  of  Cicil  Court  to  interfere  with  such  discretion. — 
On  17th  October  1899,  plaintiff  applied  to  the  Municipal  Committee 
of  Kohat  for  permission  to  rebuild  certain  Ivthris,  the  doors  of 
which  were  to  open  on  the  adjoining  land  which  belonged  to  the  Com- 
mittee. On  21th  February  1900  the  Committee  granted  the  aplication, 
on  the  condition  that  the  plaintiff  might  build  on  his  own  land,  but 
that  he  should  not  open  any  doors  on  the  municipal  land. 

Held,  that  as  the  Municipal  Committee  had  no  power,  when 
dealing  with  public  matters,  to  use  its  statutory  powers  to  protect 
its  private  rights,  its  action  in  restraining  the  plaintiff  from 
opening  doors  on  the  municipal  land  was  ultra  vires,  more  especially 
as  no  order  restraining  the  plaintiff  from  building  as  proposed  by 
him  had  been  passed  or  communicated  to  him  within  six  weeks 
from  the  receipt  of  the  application  as  required  by  clause  5  of  Section 
92  of  the  Municipal  Act. 

The  proper  procedure  in  such  a  case  was  for  the  Committee 
to  point  out  that  as  the  opening  of  the  doors  would  be  an 
infringement  of  v  their  rights  in  respect  to  the  adjoining  pro- 
perty, it  would  be  resisted  by  all  legal  means  and  in  case 
of  necessity  to  have  resorted  to  the  Civil  Court  to  restrain  the 
plaintiff  ifrom   injuring    their    rights. 

Held,   also,   that   the   Civil   Courts  have  jurisdiction  to  set  aside  and 
restrain  all  such  acts  of  a  Municipal  Committee  which  do  not  fall  within 
the  scope  of  the  authority  given  them   by   the   Municipal   Act.     Ali 
Mardax  c.  Mcnktpal  Committee,  Kohat  ...  ...  ...         45 

PUNJAB  TENANCY  ACT,  1887 

Section  77  (3)  (i). 

See  Jurisdiction  of  Civil  or  Revenue  Court,  No.  \  ,„  ...         67 
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R. 

REGISTRATION  ACT,  1877. 

Section  17 

And  Section  49  — Partition  of  immovable  property — Entries  consisting 
of  recitals  of  completed  facts — Admissibility  m  evidence. — Held,  that 
entries  in  a  third  party's  book  consisting  of  details  of  a  paitition  carried 
out  independently  by  the  parties  themelves  being  only  recitals  of 
past  facts  which  had  already  been  completed,  could  not  be  regarded  as 
a  deed  of  partition  declaring  any  right  in  immovable  property  within 
the  meaning  of  Section  17  of  the  Registration  Act,  and  was, 
therefore,  admissible  in  evidence,  though  unregistered.  GoNGOD  Gir 
v.  Sham  Gib  ...  ...  ...  ...  ...         48 

RELIGIOUS  INSTITUTION. 

ReligCous  Institution — Endowment  —  Succession  to  endowed  property — 
Right  of  a  son  or  widow  to  succeed — TJdsi  sahds. — Held,  that  according  to 
general  principles  regulating  the  devolution  of  endowed  property 
belonging  to  a  religious  institution  of  Udasi  sahds,  where  the  last 
incumbent  dies  without  leaving  a  spiritual  disciple  or  chela,  the  endow- 
ment reverts  to  that  order,  and  that  a  claim  by  a  son  or  widow  of  the 
last  incumbent  to  succeed  to  such  property  under  the  ordinary  law 
of  inheritance  is  not  maintainable.     II \i:  Di.vi  r.  Chabn  Dan  ...        10 

RE-MARRIAGE. 

Marriage  6j/chadar  andazi  or  Karewa  between  a  Khatri  and  Khatrani 
wid«%v — Legitimacy  of  children  of  such  mirriage — Act  XV  of  1856. 

See  Marriage,  Nos.  1  and  2  ...  ...  ...  ...     4, 

RES  JUDICATA. 

1.  Custom — Alienation— Alienation  by  sonless  proprietor — Suit  by 
reversioner  to  have  such  alienation  declared  mill  and  void — Diswissial  of 
suit  on  merits — Subsequent  suit  by  the  son  of  such  reversioner  for  possession 
after  the  death  of  the  alienor — Estoppel.— Held,  that  under  customary 
law  the  dismissal  on  the  merits  of  a  suit  brought  during  the  lifetime  of  ,* 
a  sonless  proprietor  by  a  reversioner  to  have  an  alienation  of  ancestral 
property  by  the  former  declared  null  and  void  as  against  his  reversionary 
rights  bars  a  subsequent  suit  by  his  son  for  possession  of  that  property 
after  the  death  of  the  alienor.     Indar  v.  ChokiRam  ...  ...         * 


2.  The  Rule  of  res  judicata  applies  to  insolvency  proceedings  under 
Section  344,  Civil  Procedure  Code,  when  successive  applications  are  made 

on  the  same  facts.     Arjax  Singh  v.  Gaman  ...  ...         75  F. 

3.  Res  judicata — Effect  of  a  decree  as  regards  a  reversioner  who  ivas 
no  party  to  the  suit  brought  by  other  reversioners,  but  whose  father  was 
impleaded  therein  pro  forma  defendant. — Held,  that  a  reversioner  is  not 
debarred  from  contesting  an  alienation  in  favour  of  his  own  brother 
merely  because  in  a  previous  suit  instituted  by  certain  other  reversioners 
of  the  deceased  proprietor  against  the  alienee,  his  father  was 
impleaded  as  Bpro  formd  defendant,  especially  where  there  was  no 
adjudication  of  the  father's  rights  as  opposed  to  the  alienee  his  own  son 
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and  that  therefore  the  present  suit  was  not  harred  under  Section  13  of 
the  Civil  Piocedure  Code  by  leason  of  such  previous  suit.  Kabm  Kulli 
r.  Kaembad  ...  ...  ...  ...  ...         79 

4.  Pre-emption — Eival claimants — Each  claimant  made  defendant  in 
the  other  suit — Suits  tried  together  but  decided  by  separate  decrees — Decree 
allowing  pre-emption  in  one  case  only  on  condition  of  default  by  other  pre- 
emptor — Finality  of  decree  in  superior  'pre-emp-tor's  suit — Appeal  by 
inferior  pre-emptor  in  his  own  suit — Res  judicata. — Two  identical  suits 
for  pre-emption  were  filed  ty  two  rival  pre-ernptors  against  the  same 
defendant  and  each  pre-emptor  was  impleaded  as  a-  defendant  in  the 
other's  suit.  Similar  issues  having;  been  framed  in  each  case,  both 
were  tried  together  and  disposed  of  by  one  judgment  and  decree.  In 
one  of  the  suits  the  pre-emptor  was  held  to  have  a  preferential  right 
over  the  other,  and  a  deciee  was  passed  giving  him  the  right  to 
pre-empt  within  a  certain  time  and  to  the  other  on  his  failure  to  do  so. 
The  unsuccessful  pre-emptor  appealed  from  the  decree  in  his  own 
suit,  which  was  thrown  out  by  the  Divisional  Judge  upon  the 
ground  that  the  omission  to  appeal  against  the  decree  of  the  rival 
claimant  was  a  fatal  defect  and  operated  as  res  judicata. 

Held,  by  the  Full  Bench,  that  it  was  not  necessary  for  the  unsuccess- 
ful pre-emptor  to  file  an  appeal  in  each  of  the  two  cases,  and  that 
the  Court  of  Appeal  was  not  precluded  under  the  lule  of  res  judicata 
from  going  into  any  matter  common  to  the  two  cases  by  reason  of 
the  finding  in  the  cross  case  not  having  beeu  appealed.  Jogal  Kishok 
v.  Chasimo  ...  ...  ...  ...  ...85F.B. 

VERSIONER, 

1.  Alienation  by  a  Jatprtprietor  of  ancestral  property — Suit  by  the  son 
of  the  alienor  to  declare  the  alienation  invalid  and  not  binding  after  the 
alienor's  death—  Competency  of  the  reversioners  of  such  son  to  continue  the 
suxt  or  appeal  on  the  death  of  the  son. 

See  Abatement  of  Suit  or  Appeal  ...  ...  ...         58 

2.  Alienations  by  a  uidow — Suit  for  declaration  by  reversioner  oyainst 
the  widow  and  various  alienees  claiming  under  distinct  titles— Misjoinder 
of  causes  of  action. 

See  Multifariousness  ...  ...  ...  ,.,  1 

VIEW. 

Review  — Euwcr  of  Judge  of  a  Court  of  Small  Causes  to  review  judonvnl 
of  his  Fredccfssor — Civil  Procedure  Code,  1882,  Secti<  ns  624,  Gl'9. — Held, 
that  a  Judge  of  a  Court  of  Small  Causes  has  jurisdictioir  to  review  a 
judgment  delivered  by  his  predecessor  dismissing  an  application  for 
review  of  judgment.    Natha  v.  Allah Di>        ...  ...  ,..        03 

VISION. 

1.     Revision— I  of  Chief  Court  to  ,,d   draw   inference  of 

fact  from  evidence — Punjab  Courts  Act,  lSbi,  Section  70  (1;  (b)  (,v)  — 
Held,  that  when  an  application  has  been  admitted  under  clause  (1) 
(bj    of   Section   7l»   of  the    Punjab   Couits   Act,   the   Chief   Court  is 
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competent  under  proviso  (iv)  to  that  clause  to  discuss  and  draw  any 
inference  of  fact  from  the  evidence  bearing  on  the  points  to  which 
the  question  of  law  or  custom  involved  relates.  Budha  Singh  v.  Mula 
Singh 

2.  Arbitration  —  Award — Omission  to  remit  to  Arbitrators — Revision — 
Civil  Procedure  Code,  1882,  Section  520. — Held,  that  inasmuch  as  a 
Court  has  discretion  to  remit  or  not  to  remit  an  award  on  any  of  the 
grounds  specified  in  Sectiou  520  of  the  Code  of  Civil  Procedure,  the 
omission  to  remit  on  any  of  those  grounds  is  not  subject  to  revision. 
Sant  Singh  v.  Jiwan  Singh 

3.  Revision — Revision  of  interlocutory  order  where  an  appeal  lies  from 
final  decree— Punjab  Oaufta  Act,  1884,  Section  70  (i)  (a).— Plaintiffs, 
whose  place  of  business  was  at  Lahore,  filed  a  suit  in  the  Court  of 
a  first  class  Munsif  at  Lahore  against  the  defendant,  who  carried 
on  business  at  Delhi,  for  the  recovery  of  lis.  1,000  by  way  of 
damages  in  respect  of  a  breach  of  contract.  The  defendant  objected 
to  the  jurisdiction  of  the  Couit,  on  the  ground  that  as  the  contract 
was  to  be  performed  at  Delhi  the  Lahore  Court  had  no  jurisdic- 
tion. The  objection  being  overruled,  the  defendant  applied  to  the 
Chief  Court  for  revision  of  this  order.  Held,  that  such  order  being 
an  interlocutory  order,  made  with  jurisdiction  in  a  suit  where  an 
appeal  is  allowed  from  the  final  decree,  cannot  be  revised  under  Section 
70  (1)  (a)  of  the  Punjab  Courts  Act.  Gopi  JNath  v.  Livierato 
and   Co.       ...  ...  •••  ...  ...         % 

4.  Revision — Revision  from  an  order  under  Section  295,  Civil  Proced- 
ure Code,  passed  with  jurisdiction.  Chief  Court's  powers  of — Punjab 
Courts  Act,  1884,  Section  70  (t)  (a)  (b).-Held,  that  an  order  made 
with  jurisdiction  under  Section  295  of  the  Code  of  Civil  Procedure 
is  not  open  to  revision  by  the  Chief  Court  under  Section  70  (i)  (a)  of  the 
Courts  Act,  on  the  ground  that  the  Court  below  has  misapprehended  the 
facts  or  erred  in  law.  Held,  also,  that  clause  (6)  of  Section  70  being  in 
the  nature  of  a  second  appeal  under  the  Code  of  Civil  Procedure  applies 
to  decrees  only.     Parmanand  v.  Municipal  Committee,  Lahore 

5.  Revision- -Revision  from  an  order  under  Section  295,  Civil 
Procedure  Code,  188 1 — Practice  of  Chief  Court— Punjab  Courts  Act,  1884, 
Section  70  (1)  (a). — Held,  that  an  order  under  Section  295,  Civil 
Procedure  Code,  is  not  open  to  revision  by  the  Chief  Court  under 
Section  70  (1)  (a)  of  the  Punjab  Courts  Act,  as  the  penultimate  clause 
of  Section  295  affords  the  petitioners  their  legal  remedy.  The  Punjab 
National  Bank  v.  Salamat  Singh     ... 

RIGHT  OF  SUIT. 

Suit  for  account  on  death  of  principal — Right  of  some  of  several  rep- 
resentatives to  sue  alone— 'Refusal  to  join  other  representatives  in  the  suit 
— "Non-joinder  of  a  necessary  party,  effect  of. 

See  Parties,  No.  I 
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S- 

SALE  IN  EXECUTION  OF  DECREE. 

Civil  Procedure  Code,  1882,  Sections  287;  3!1 — Material  irregularity 
in  publishing  or  conducting  a  sale — Omisiion  to  state  tlie  r.atute  of  pro- 
perty.—  Where  the  proclamation  issued  under  the  authority  of  Sec- 
tion 287  of  the  Coiie  of  Civil  Procedure  of  an  intended  sale  of  a  tea 
garden  and  building  attached  theteto  gave  only  the  khasra  numbers 
of  the  property  and  did  not  specify  of  what  it  consisted  of,  held  that 
the  omission  to  state  the  description  of  the  property  and  the  buildings 
attached  thereto  was  a  material  irregularity  within  the  meaning  of  Sec- 
tion 311  of  the  Code,  which  would  warrant  the  setting  aside  of  the 
sale.    Peachey  v.  Jamxa  Da>  ...  ...  ...  >M         47 

SECRETARY  OF  STATE. 

Institution    oj   suit  on  behalf  of —Competency   of  Collector  to  institute 
tcithout  power-of-attomey  from  Financial  Commissioner, 

See  Civil  Procedure  Code,  1882,  Section  37  ...  m         g^ 

SISTER'S  SON. 

1.  Gift  or  bequest  to. 

See  Custom— Alienations  S'os.  4,  8, 12,  16  ...  ...         24  34  55  94 

2.  Bight  to  succeed  to  the  estate  left  by  his  maternal  uncle. 

See  Custom — Inheritance,  No.  6  ...  ...  ttt         95 

SMALL  CAUSE  COURT. 

Power  to  review  Judgment  passed  by  predecessor. 
See  Bevieiv    ... 
SON-IN-LAW. 

Gift  by  widow  to. 

See  Custom — Alienation,  No.  9. 

SPECIFIC  PERFORMANCE. 

Specific  performance  involving  liability  f»r  life — Specific  Belief    Act, 
1877,    Section  21  (g). — The  defendant     executed  and  registered  agree- 
ment   by    which   he    agreed     with  plaintiff's    father    that    he    would 
bring  about  cohabitation  between  plaintiff    (his    daughter-in-law)   and 
her    husband,  his  son)  and  would  also  treat  her    well    and    promised 
in    case    he  failed    to  do    so,    to  provide   maintenance  and    residence 
in  future    for  the  term  of  plaintiff's  life.     The  defendant  havino-  fail- 
ed  to  perform  the  first  covenant,    plaintiff  instituted    the  present  suit 
for     specific    performance  of    the  second   covenant  of   the  agreement. 
It     appeared    that   plaintiff's  husband   being  an  adult  and  there  beino- 
no  ancestral  property  in  defendants'  hands,  there  was  no  liability  under 
the    law      on    him      to    maintain    or     provide  a    residence    for    the 
plaintiff. 
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Held,  that  under  the  circumstances  of  the  case,  and  as  it  would  be 
opposed  to  the  terms  of  Section  9,1  (g)  0f  the  Specific  Relief  Act,  the 
Court  would  not  decree  specific  performance  of  the  contract,  but 
as  the  agreement  was  voluntary  on  the  part  of  the  defendant,  the 
plaintiff  was  entitled  to  an  adequate  compensation  by  way  of  dama- 
ges for  the  breach  of  the  conditions  undertaken  to  be  performed  by 
the  defendnat.      Dakqpti  v.  Jaspat  Rai 

SPECIFIC  RELIEF  ACT,  1877. 

Section  21  (g). 

See  Specific  Performance 
SUBSTANTIAL  QUESTION  OF  LAW. 

See  Appeal  to  Ptivy  Council,  No.  1 
SUIT. 

1.  Alienation  by  Jat  proprietor   of  ancestral  property —Sail  by  the 

of  the  alienor  to  declare  the  alienatim  invalid  and' not  binding  after 
the  alienor's  death  —Competency  of  the  reversioner*  of  such  son  to  continue 
the  suit  or  appeal  on  the  death  of  the  son. 

See  Abatement  of  Suit  or  Appeal 

2.  Institution  of,  on  behalf  of  Secretary  of  State -Competency  of  Col- 
lector to  institute  without  power-of-attom  >y  from  Financial  Commis- 
sioner. 

See  Civil  Procedure  Code,  1882,  Section  37 

3.  Dismissal  of,  for  default— Application  to  restore — Sufficient  cause 
for  non-appearance. 

See  Civil  Procedure  Code,  1882,  Section  103 

4.  Withdrawal  of,  without  permission  to  sue  again—  Subserjuent  suit 
filed  on  a  different  title  not  in  existence  at  date  of  former  suit. 

See  Withdrawal  of  suit 

SUIT.     VALUE  OF- 

1.  The  value,  for  purposes  of  jurisdiction,  of  a  suit  to  set  aside 
a  sale  of  land  assessed  to  Government  revenue  is  not  the  amount  of 
sale  consideration  but  thirty  times  the  annual  assessment,  Ram 
Kakba  Mal  v.  Balwant  Singh 

2.  In  Section  596,  Civil  Procedure  Cole,  "the  value  of  the 
matter  in  dispute,"  for  the  purpose  of  appealing  to  the  Privy 
Council,  means  the  real  or  market  value  of  the  property  in  dispute 
and  not  a  nominal  value  such  as  is  assessed  under  the  provisions 
of  the  Suits  Valuation  Act,    1887.    Karm  Singh  v.  Khem  Singh 
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58 


84 
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SUITS  VALUATION  ACT,  1887. 

See  Appeal  to  Privy  Council,  No.  2  ...  ...  ... 

SURETY. 

Execution  of  decree --Release  of  debtor  after  furnishing  security— 
Right  of  decree-holder  to  recover  the  decree  from  surety  by  execution— 
Civil  Procedure  Code,  1882,  Section  337  A.— Held,  that  as  a  person 
who  becomes  surety  for  the  production  of  a  judgment-debtor  at  a 
specified  time  does  not  thereby  become  a  party  to  the  decree,  the 
decree-holder  cannot  recover  the  amount  of  the  decree  from  the 
surety  on  his  failure  to  carry  out  his  agreement  otherwise  than  by 
instituting  a  regular  suit.     Hira   Lal  <•.  MiNSA  Ram 


>~o. 


60 


50 


VALUE  OF  SUIT. 

See  Suit.      Valve  of— 

VILLAGE  CESS. 

See  Jurisdiction  of  Civil    r  Revenue  Court,  No.  1 


58-60 


WIDOW. 


WIFE. 


WILL. 


w. 

1.  Alienationsby— 

See   Custom—  Alienation,  Xo.    9  ...  ...  ... 

See  Multifariousn>:ss  ...  ...  ...  ... 

2.  Right  of  a  childless  widow  to  succeel  to  a   share  of  her  husband's 
property  along  with  his  sons  by  another  icife. 

See  Custom — Inheritance,  Xo.  3.  ...  ...  ... 

3.  Right  of  a  widow  to  succeed  to  her  husband's  collaterals. 
See  Custom  -Inheritance,  No.   5 

■i.     Bights  of,  widow*  succeeding  to  their  husbands'  properly. 
See  Custom — Inheritance,   Ko.  6 

5.  Bight    to   succeed    to    her    husband's     share    in   joint    ancestral 
property. 

See  Custom — Inheritance,  Xo.  7. 

6.  Marriige  of  a  Khatri    widow  by   chadar   andazi  or  karewa— 
Legitimacy  of  children  of  such  marriage. 

See  M irriage,  Nos.  1  and  2  •  ••  ...  ... 

Bequest  of  entire  estate  to. 

See  Custom— Alienation,  No.   15 

See  Custom— Alienation. 

See  Limitation  Act,  1877,  Article  91  .,.  — 
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WITHDRAWAL  OF  SUIT. 

Withdrawal  of  suit — Withdrawal  of  suit  without  permission  to  sue  again — 
Subsequent  suit  tiled  on  a  different  title  not  in  existence  at  date  of 
former  suit — Compromise —Compromise  of  suit  by  guardian  ad  litem 
without  sanction  of  Court — Civil  Procedure  Code,  1882,  Section*  373  462. — 
In  1898  L.,  a  Bakhari  Sayad  of  the  Chiniot  tahsil  in  the  Jhang  District, 
execated  and  registered  a  deed  of  adoption  whereby  he  adopted  G. 
Shortly  after  the  execution  L.  died  and  his  nephew  S.  brought  a  suit 
against  G.  under  the  guardianship  of  his  natural  father  N.  for  cancella- 
tion of  the  deed  of  adoption.  This  suit  was  subsequently  compromised 
by  the  plaintiff  and  N.,  and  under  the  compromise  the  plaintiff  was 
allowed  to  receive  a  two-thirds  sharo  and  G.  a  one-third  share  in  the 
property  left  by  L.  Leave  of  the  Court  had  not  been  obtained  under 
Section  462,  Civil  Procedure  Code,  but,  the  deed  was  Bled  in  Court  with 
an  application  that  the  suit  might  be  consigned  to  the  record  room  which 
was  granted.  Plaintiff  and  N.  then  applied  to  the  Revenue  authorities 
for  mutation  of  names  in  accordance  with  the  terms  of  the 
compromise.  In  the  course  of  the  proceedings  N.  died,  and  on  the 
presentation  of  the  widow  of  L.,  the  Collector  ordeied  ihe  mutation  in 
respect  of  the  two-thirds,  to  be  effected  in  the  name  of  the  widow  and 
in  respect  of  the  remaining  one-third  in  the  name  of  G.  Subsequently 
the  plaintiff  instituted  the  present  suit  against  G.  and  the  widow  of  L., 
who  was  in  possession  of  two-thirds  for  possession  of  the  entire  property 
left  by  L.  aud  in  the  alternative  for  a  declaration  that  the  deed  of 
adoption  in  favour  of  G.  was  ineffectual  as  against  his  right.  The  widow 
confessed  judgment,  but  on  behalf  of  G.  it  was  contended — 

(i)  that  the  suit  was  barred  under  the  provisions  of  Section  373, 
Civil  Procedure  Code  ; 

(tY)  that  the  compromise  effected  by  N.  was  not  binding  on  the 
minor,  inasmuch  as  N.  had  no  power  under  Muhammadan 
Law  to  give  away  a  large  portion  of  the  minor's  property, 
and  also  because  leave  of  the  Court  was  not  obtained  to 
the  compromise  as  required  by  Section  462,  Civil  Procedure 
Code. 

Held,  (i)  that  the  subsequent  suit  being  clearly  based  in  the  main 
on  the  terms  of  the  compromise  and  the  real  relief  sought  being  possession 
according  to  its  terms  was  not  barred  by  Section  373  of  the  Code  of  Civil 
Procedure,  except  in  so  far  as  it  called  in  question  the  validity  of  G's. 
adoption  ; 

(m)  that  under  the  Muhammadan  Law  N.  being  the  natural  guardian, 
was  competent  to  give  away  a  portion,  as  the  whole  of  the 
property  was  in  imminent  danger  of  being  lost  to  the   minor. 

Omission  to  obtain  leave  of  the  Court  under  Section  462  of  the  Code 
of  Civil  Procedure  does  not  make  the  compromise  void  ab  initio  but 
voidable  at  the  instance  of  the  minor  if  the  equities  of  the  case  so  require. 
The  settlement  in  the  present  case  being  advantageous  and  for  the 
benefit  of  the  minor,  and  having  been  acted  upon  by  the  parties  and 
the  restitutio  in  integrum  being  impossible,  was  valid  and  binding 
on  the  minor.    Ghulam  Ali  Shah  v.  Shahabal  Shah 
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WRITTEN  STATEMENT. 

Defence  must  be  confined  to  the  fleas  put  in  written  statement — Evidence 
inconsistent  to  the  fleas  not  allowed — Civil  Prccedure  Code,  1882,  fi  rion 
114 

See  Pleadings,    No.  2  ...  ...  ...  ...  89 


Cljid  Court  of  irj*  $  on  jab. 
CIVIL  JUDGMENTS. 


No.  1. 

Before  Mr.  Justice  Chatterji,  C.I.E.,  and  Mr.  Justice 
Robertson, 

MUSSAMMAT  GOPAL  DEVI  AND  OTHERS,— 
(Defendants)— APPELLANTS, 

Versus 

JAI  NARAIN  AND  OTHERS,— (Plaintiffs), - 
RESPONDENTS. 

Civil  Appeal  No.  998  of  1901. 

Alienations  by  a  icidoic—Suit  for  declaration  by  reversioner  against  the 
widow  and  various  alienees  claiming  under  distinct  titles — Misjoinder  of 
causes  of  action— Civil  Procedure  Code,  1882,  Sections  28,  45. 

The  plaintiffs  as  next  reversioners  brought  a  suit  against  a  Hindu 
widow  and  a  namber  of  alienees  to  whom  she  had  alienated  separate  and 
distinct  portions  of  a  certain  property  at  different  times,  to  obtain  a 
declaration  that  all  the  alienations  were  void  and  inoperative  as  against 
their  interests  after  the  death  of  the  alienor. 

Held,  that  the  suit  as  framed  was  bad  for  misjoinder  of  causes  of 
action.  The  joinder  of  all  the  alienees  in  a  claim  for  a  declaration  by  a 
reversioner  when  each  alienation  was  independent  and  separate  is  net 
permissible  under  the  provisions  of  Section  45  of  the  Code  of  Civil 
Procedure. 

Va<udeva  Shaubhaga  v.  Kuleadi  Narnapai  ('),  Mahomed  r. 
Krishnan  (*),  Abdul  v.  Ayoga  (8),  Byathamma  v.  Avulla  (*),  Mohima 
Chandra  Roy,  Choxcdhry  v.  Atul  Chandra  Chairavarti  Choicdhry  (*), 
Ishan  Chandcr  Hazra  v.  Rameswar  Mondol  ('),  Sudhendu  Mohun  Roy  v. 
Durga  Dasi  ('),  Ram  Narain  Dut  v.  Amroda  Prosal  Joshi  (8),  Ganeshi  Lai 
v.    Khairati   Singh     (»),    Chuhar     Mai   v.      Mussammat    Bikhticaddi    (,0) 

nnmat  Rattan  Kaur  v.  Badna  ("),  Musiammat  Chand  Kour  v.  Partab 
Singh  ("),  Mangalv.  Qudhari  (li),   Jhaman  Lai  v.  Sant   Lai  (14),  Kahna 

0)  7  Mad.,  B.  C.  R.,  290.  (•)  I.  L.  R.,  XIV  Calc,  681. 

(»)  I.  L.  B.,  XI  Mad.,  106.  (•)  I.  L.  R„  XVI  All.,  279. 

(')  I.  L.  R.,  XII  Mad.,  234.  —  (10)  149  P.  R.,  1890. 

(4>  I.  L.  R.,  XV  Mai.,  19.  m    ( ' ' )  24  P.  R.,  1899. 

(8)  /.  L.  R.,  XXIV  Calc,  540.         ('*)£.  P..  15  J.  A.,  156. 

(8)  7.  L.  R,  XXIV  Calc,  831.         (>»)  127  P.  R.,  1892. 

(')/.  L.  R.,  XIV  Calc.,  43b.  (h)    43  P.  R.,  1897. 


Apprllati  Side. 


CIVIL  JUDGMENTS— No.  1.  Record, 


v.  Dyal  Singh  ('),  Mubaraz  v.  Dhcra  (2),  Kacharbhojvarjn  v.  Bai  Bathore  (8), 
Dampavaboyina  Gavgi  v,  Addala  Bamosu-ami  (4),  Nuncio  Kumar  Naslcr 
v.  Banomali  Oayan  (G),  and  Baghunath  Mukund  v.  Sarosh  (°),  referred 
to. 

Ft'tvi  appeal  from  the  decree  of  A,  Langley,  Esquire,  District  Judge, 
Umballa,  dated  24th  Aitgust  1901. 

Shadi  Lai,  Lai  Chanel  and  Piare  Lai,  for  appellants. 

Grey,  Madan  Gopal  and  Girdhari  Lai,  for  respondents. 

The  following  pedigree-table  shows  the  connection  between 
the  various  parties: — 

HAM  NARAIN. 

! 

r  i  ^ 

Ham  Chand,  Narain  SiDgh.  Sultan  Singh, 

died  sonless.  |  married  Mussamniafc 

Gurdial  Siii"h.  Aiudhia  Devi. 

I  I 

"}  Mussammat  Puran 


Jai  Narain,  Rup  Narain,         Devi,  married 

plaintiff.  plaintiff.         Gauri  Shankar. 


r 1 j 1 1 

Wazir  Singh     Umrao  Singh     Sardar  Singh     Dalel  Singh     Hanjit  Singh. 

said  to  have 

been  adopted 

by  Sultan 

Singh,  married 

Mussammat 

Sarsuti. 

The  plaintiffs  claimed  to  be  the  reversioners  of  Wazir  Singh 
on  the  ground  that  Wazir  Singh  being  the  fully  adopted  son  of 
Sultan  Singh  the  plaintiffs,  grandsons  of  Sultan  Singh's  brother, 
will  be  entitled  to  succeed  to  him  and  they  sued  for  a  declaration 
that  all  the  alienations  made  at  various  times  to  different  persons 
by  Mussammat  Sarsuti,  widow  of  Wazir  Singh  and  Mussammat 
Puran  Devi,  daughter  of  Sultan  Singh,  jointly,  who  have  had 
possession  of  the  estate  since  Wazir  Singh's  death,  are  null  and 
void  as  against  their  (plaintiffs')  reversionary  rights.  The  defend- 
ants denied  that  plaintiffs  were  the  reversioners  of  Wazir  Singh 
or  that  he  was  ever  adopted  by  Sultan  Singh  and  claimed  to 
succeed  to  Wazir  Singh  as  his  natural  brothers  and  to  the  estate 
of  Sultan  Singh  through  Mussammat  Puran  Devi  his  daughter. 
Various  other  grounds  of  defence  were  put  forward.  One  of  the 
points  relied  on  was  that  there  was  a  misjoinder  of  causes  of  action 

(»)  12G  P.  R.,  1882.  (*)  I.  L.  R.,  XXV Mad.,  745. 

(*)    80  P.  R.,  1883.  (s)  /.  L.  R.,  XXIX  Calc,  871. 

(3)  /.  Lt  R.,  XV  Bom.,  289.  (•)  L  L.  R.t  XXIII  Bom.,  260. 
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inasmuch  as  each  separate  alienation  to  a  different  alienee  gave 
rise  to  a  different  cause  of  action  and  that  the  several  suits  could 
not  be  joined  together.  Issues  were  settled  of  which  the  only  one 
now  material  was : 

11  Is  there  misjoinder— 
(a)  of  defendants  ; 
(6)  of  causes  of  action  in  the  suit." 

This  issue  was  decided  by  the  District  Judge  in  favour  of 
plaintiffs,  who  held  that  the  suit  was  not  bad  for  multifarious- 
ness or  misjoinder,  that  is,  there  was  no  misjoinder  of  defendants 
and  of  causes  of  action. 

The  case  came  on  appeal  before  a  Division  Bench  (Chatterji 
and  Robertson,  JJ.,)  as  a  first  appeal,  and  that  Court  reversed  the 
decision  of  the  Distiict  Judge  on  the  questions  of  multifarious- 
ness  and  mi -i joinder. 

The  judgment   of   the  Chief  Court,  so  far  as  is  material  for 

the  purposes  of  this  report,  was  delivered  by 

********** 

********** 

**>******* 

Robektson,  J. — As  regards  misjoinder  of  causes  of  action,  jq^  Jnne  )P04 
which  question  really  should  come  first  for  disposal  in  logical 
sequence,  the  matter  is  much  more  difficult  to  decide.  A  gieat 
number  of  rulings  have  been  quoted  to  us  on  the  point  but  none 
of  them  are  exactly  on  all-fours  with  the  present  case.  We  can- 
not but  regret  that  the  state  of  the  law  makes  it  necessary  to 
discuss  this  point  at  length,  as  we  cannot  see  that  any  injury  has 
been  done  to  the  defendants  by  the  misjoinder  if  there  be  any,  and 
we  can  only  see  disadvantage  in  the  protracted  discussion  in  a 
Court  of  Appeal  at  this  stage  of  such  questions.  It  would  prob- 
ably conduce  greatly  to  the  convenience  of  the  public  and  to 
diminish  the  cost  of  litigation  if  questions  of  misjoinder  were 
permitted  to  be  raided  in  tho  first  Court  only,  an  appeal  from 
the  order  passed  on  such  point  being  allowed,  a3  appeals  are 
allowed  in  certain  cases  from  orders  under  Section  588,  Civil 
Procedure  Code.  As  the  law  stands,  however,  it  has  been  our 
duty  to  listen  to  long  arguments  on  this  point  and  it  is  now  our 
duty  to  discuss  it. 

The  alienors  in  this  case  are  Mussammat  Sarsuti  and  Mus- 
sammat  Puran  Devi.  The  agreement  come  to  in  1871  was  that 
tho  two  ladies  were  to  share  the  property  while  they  both  lived.  If 


CIVIL  JUDGMENTS-No.  1.  [  Record 


Mussammat  Sarsuti  died  first,  her  share  would  go  to  Mussammat 
Puran  Devi  for  life,  but  if  Mussammat  Puran  Devi  died  first  her 
half  would  go  to  her  sons,  and  after  Mussammat  Sarsuti's  death 
the  remaining  half  share  would  go  to  Puran  Devi's  sons.  There 
was  in  fact  a  complete  alienation  by  Mussammat  Sarsuti  of  one- 
half  of  the  estate  to  Puran  Devi  and  Puran  Devi's  heirs,  and 
that  gave  a  right  of  action  to  any  concerned  against  Mussammat 
Sarsuti  as  alienor  and  Mussammat  Puran  Devi  and  her  heirs  as 
alienees.  Before  we  discuss  this  in  connection  with  the  question 
of  misjoinder  we  must  point  out  that  as  regards  the  half  share  of 
Mussammat  Puran  Devi,  the  alienation  to  her  not  having  been 
contested  within  twelve  years,  no  new  alienation  by  her  to  a 
second  alienee  revives  the  right  of  action.  This  point  is  dis- 
oussed  in  Mussammat  Thakar  Devi  v.  Partah  Singh  (x).  As 
regards  the  share  alienated  to  Puran  Devi  in  1871,  i.  e.,  half  the 
estate,  the  suits  now  brought  are  clearly  time-barred  as  regards 
Pa  ran  Devi's  half  share  in  them. 

To  come  back  to  the  question  of  misjoinder,  it  is  clear  that 
there  was  a  cause  of  action  in  1671.  on  account  of  the  alienation 
to  Mussammat  Puran  Devi  and  her  heirs.  The  plaintiffs  also 
had  a  right  of  action  at  any  rate  against  Mussammat  Sarsuti 
and  the  alienees  separately  in  regard  to  each  alieuation.  It  is 
quite  clear  that  a  sepnrate  suit  could  have  been  brought  in 
regard  to  each  alienation  and  that  the  omission  to  sue  in  regard 
to  one  alienation  when  suing  in  regard  to  another  would  have 
been  no  bar  to  a  future  suit  to  set  aside  such  alienation.  That 
is,  it  is  quite  clear  that  there  was  a  separate  cause  of  action  in 
regard  to  each  alienation  and  that  the  plaintiff  could  without 
any  impropriety  or  loss  have  brought  separate  actions  had  they 
so  pleased.  They  have  joined  their  suits  as  regards  several 
alienations  into  one  suit.  Is  that  suit  bad  for  reason  of 
misjoinder  ?  Mr.  Lai  Chand  contends  that  it  is,  and  we  proceed 
to  consider  the  authorities  quoted  by  him.  It  must  be 
remembered  throughout  that  the  suit  before  us  is  not  one  for 
possession  but,  in  effect,  for  several  declaratory  decrees  regarding 
several  alienations.  Mr.  Grey  contends  that  there  is  no  misjoinder. 
The  first  ruling  brought  to  our  notice,  which  was  passed  when 
Act  VIII  of  1859  was  in  force,  and  which  is  the  foundation  of 
the  subsequent  rulings  of  the  Madras  High  Court  is  that  in 
Vasudtva  Shanbhaga  and  another  v.  Ku/eadi  Narnapai  and  10 
others    (*).     That  was  a  suit  in  which  a  claim  had  been  brought 

(')  26  P,  Rt,    189G.      (8)  7  Mad.,  B.  C,  2f)0, 
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against  a  number  of  alienees  from  one  deceased  member  of  an 
undivided  family,  and  it  was  held  that  such  a  suit  ought  not  to 
be  dismissed  on  the  ground  of  multifariousness.  The  grounds 
of  the  decision  were  that  "  in  our  opinion  a  discretion  as  to 
"  procedure  has  here  been  exercised  in  a  manner  not  to  the 
11  advantage  of  substantial  justice."  That  ruling  does  not  appear 
to  be  in  point  in  this  case. 

The  next  case  is  that  of  Mahomed  v.  Krishnan  and  others  (l). 
The  claim  in  that  suit  was  concerned  with  tenures  and  incidents 
peculiar  to  Madras.  The  original  claim  included  various  reliefs 
but  was  finally  narrowed  down  to  one  for  a  declaration  that 
certain  alienations  to  different  alienees  were  not  binding  on  the 
plaintiffs.  It  would  appear  that  success  as  regards  that  prayer 
would  lead  to  possession.  It  was  held — following  Yasudeva 
Shanbhaga  v.  Kuleadi  Narnapai  (2)  that  the  suit' was  not  bad  for 
multifariousness  because  in  that  case  the  suit  for  a  declaration  that 
certain  alienations  by  the  tenant  for  life  was  merely  ancillary  to 
a  claim  for  possession.  Taken  as  a  general  proposition  we  have 
much  hesitation  in  adopting  that  view,  and  we  do  not  think  that  it 
necessarily  follows  that  because  a  suit  for  possession  may  be 
brought  against  alienor  and  various  alienees  together  when 
the  right  to  possession  accrues  against  the  alienor  as  regards  the 
whole  property,  that  therefore  suits  for  a  declaration  that  various 
alienations  may  be  declared  invalid  against  the  claimant  after 
the  death  of  the  alienor  may  be  joined  in  one. 

The  same  view  is  taken  in  Abdul  and  others  v.  Ayaga  and 
others  (3)  where  as  it  appears  certain  owners  of  interests  in  a 
joint  estate  were  allowed  to  claim  in  one  suit  for  a  declaration 
that  several  alienations  made  by  the  manager  were  not  binding 
on  them.  One  of  the  grounds  for  this  decision  was,  that  if  the 
plaintiffs  had  prayed  that  the  manager  ("  Karnavan  ")  be  removed 
the  alienees  would  have  been  necessary  parties. 

The  suit  in  Byathamma  v.  Avulla  and  another  (*),  was  a 
claim  for  possession  and  does  not  appear  to  be  in  point.  This 
concludes  the  Madras  cases,  and  it  will  be  noted  that  they  are 
all  cases  in  which  the  peculiar  joint  tenures  of  the  locality  are 
more  or  less  concerned. 

The  case  of  Mohima  Chandra  Roy  Choicdry  and  another  v. 
Atul    Chandra    Chakravirti    Chowdhry   and   others    (5),    is   not 


(»)  I.  L.  R.,  XI  Mad.,  106.  (s)  I.  L.  R.,  XII  Mad.,  234. 

(»)  7  Mad.    H.  C.  R.,  290.         (♦)  I.  L.  R.,  XV  Mad.,  19. 
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exactly  in  point.  In  that  case  it  was  held  that  there  was 
misjoinder  when  two  plaintiffs  sued  together  each  of  whom  had 
a  separate  different  cause  of  action. 

Ishan  Chunder  Eazra  and  others  v.  Eameswar  Mondol  and 
others  (*),  was  a  case  in  which  the  plaintiff  brought  a  suit 
against  several  defendants  for  ejectment  who  sot  up  various 
titles  in  different  parts  of  the  land  claimed.  In  that  case  it 
was  held  that  there  was  only  one  cause  of  action  and  no 
misjoinder.  The  claim  was  for  possession  by  the  next  rever- 
sioners of  the  estate  of  a  deceased  person. 

Sudhendu  Mohun  Roy  and  others  v.  Durga  Dasi  and 
others  (2),  was  a  suit  by  a  purchaser  at  an  auction  sale  against 
a  largo  number  of  persons  who  resisted  his  claim  on  various 
gronnds.  The  defendants  set  up  different  and  varions  titles. 
It  was  held  that  there  being  no  title  common  to  the  defendants 
separate  suits  must  be  brought  against  each. 

In  Bam  Narain  Dut  v.  Annoda  Prosad  Jashi  and  others  (3), 
the  plaintiff,  a  talukdar,  obtained  a  decree  under  Section  32  of 
the  Rent  Act  VIII  of  1869  to  eject  his  tenants  for  arrears  of  rent 
and  to  obtain  possession  of  his  tenure.  In  attempting  to  executo 
that  decree  he  was  opposed  as  regards  certain  plots  by  persons 
in  possession  who  maintained  proceedings  against  him  under 
Section  332,  Civil  Procedure  Code.  Their  claims  were  decided 
in  their  favour.  The  plaintiff  thereupon  instituted  one  suit 
against  his  judgment-debtor  and  all  parties  who  had  opposed  him 
in  such  proceedings  to  obtain  a  declaration  that  all  the  several 
plots  claimed  against  him  belonged  to  the  tenure  in  respect  of 
which  he  had  obtained  a  decree  and  he  also  prayed  for  possession 
of  the  various  plots.  It  was  held  that  the  titles  on  which  the 
defendants  held  being  quite  distinct  from  each  other,  the  suit 
was  bad  for  misjoinder  of  causes  of  action  and  was  properly 
dismissed. 

In  Ganeshi  Lai  and  another  v.  Khairati  Singh  (4),  it  was  held 
that  where  a  plaintiff  alleging  himself  to  be  entitled  on  the  death 
of  a  Hindu  widow  to  possession  of  certain  immovable  property 
brought  a  joint  suit  against  three  sets  of  defendants  being 
persons  to  whom  in  her  lifetime  the  widow  had  by  separate 
alienations  transferred  separate  portions  of  the  property  claimed; 
that  such  suit  was  bad  for  misjoinder  both  of  parties  and    causes 


(>)  1.  L.  R„  XXIV  Call,  831,        (»)  I.  L.  R„  XIV  Call,  G81. 
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of  action,  and  the  plaintiff  was  allowed  on  his  election  to 
withdraw  two  suits  and  proceed  on  the  third  with  liberty  to 
bring  fresh  suits  in  the  other  cases.  In  that  suit  the  learned 
Judges  remark :  "  The  cause  of  action  comprised  not  only 
"  plaintiff's  title,  when  in  issue,  but,  amongst  other  things.,  the 
"  wrongful  possession  of  the  separate  sets  of  defendants  respectively 
"  over  the  lands  held  by  them  respectively.  There  was,  so  far 
"  as  these  three  sets  of  defer dants  were  concerned  as  sets,  no 
"  joint  cause  of  action  against  them  in  respect  of  the  same 
"  matter.  There  was,  further,  no  relief  claimed  against  these 
"separate  sets  of  defendants,  or  any  two  of  the  sets  in  the 
alternative,  in  respect  of  the  same  matter."  These  remarks 
seem  to  apply  very  closely  to  the  present  case  also.  Turning 
to  the  decisions  of  our  own  Court  we  find  it  laid  down  in  Chuha* 
Mall  and  others  v.  Mussammat  Bakhticaddi  and  ethers  (x), 
where  a  suit  was  brought  against  a  defendant  on  the  ground 
that  plaintiff  was  entitled  to  share  with  defendant  in  an 
ancestral  estate,  that  plaintiff  rightly  joined  as  defendant's  various 
alienees  of  the  first  defendant  who  were  in  possession  of  the  land. 
The  learned  Judges  remarked :  "  It  appears  to  us  that  the 
M  cause  of  action  upon  which  the  plaintiffs  are  suing  is  the 
11  refusal  by  Abdulla  to  recognise  their  right  to  share  in  the 
"  family  property  He  has  alienated  portions  of  the  property  at 
"  various  times  to  different  alienees,  it  is  necessary  to  bring  the 
"  latter  on  the  record  to  afford  ground  for  decision  of  the  whole 
"  dispute." 


S 


In  Mussammat  Rattan  Kaur  v.  Badna  (2),  a  suit  was  brought 
by  the  next  reversioner  of  her  husband,  on  the  death  of 
his  widow,  for  possession.  There  was  various  other  persons  in 
possession  of  portions  of  the  property,  and  a  suit  was  brought  for 
possession  of  the  whole  property  against  the  widow  and  the  other 
persons  in  possession.     The  defendants  set  up  various  defences. 

It  was  held  that  the  cause  of  action  accrued  to  the  plaintiff  on 
the  death  of  Mussammat  Rattan  Kaur  the  widow,  and  that  it 
necessary  to  recover  possession  by  bringing  only  one  suit 
against  all  the  persons  holding  possession,  it  being  held  in 
accordance  with  the  ruling  of  their  Lordships  of  the  Privy 
Council,  in  Mussammat  Chand  Kour  v.  Purtab  Sinyh  {*),  that 
"  the  cause  of  action  has  no  relation  whatever  to  the  defence  which 
"  may  be  set  up."     There  was  therefore  no  misjoinder. 


(!)  149  /'.  B„  1890.        (*)  21  F.  R.. 
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In   Mangal  and   others  v.  Girdhari  and  others  (*)  seventeen 
of   the   village  proprietors  sued  thirty-six  persons  for  a   declara- 
tion that  they  were  not  entitled  to  enclose   certain  lands   of   the 
village    or   to   erect    certain   buildings,  and  also  praying  for  the 
demolition  of  the  buildings  so  erected.     It  was  found    that  some 
of  tbe  defendants  were  co-proprietors  witb  the  plaintiffs,  others 
belonging   to    different   tribes.     There  was    no    community     of 
interest  between  the  defendants,  the  act  of  each  created   a  cause 
of  action  and   the  joinder  of  all  the  actions   and  persons  in 
one  suit  was  illegal. 

The  facts  in  Jhaman  Lai  and  another  v.  Sant  Lai  and 
others  (*)  were  somewhat  peculiar.  The  essential  part  in  this 
connection  of  the  case  was  that  several  decree-holders  had  each 
attached  certain  separate  sums  of  money  oat  of  a  lump  sum  to 
which  plaintiff  alleged  a  prior  claim,  plaintiff  sued  tbe  whole  of 
the  attaching  decree-holders  together  for  the  whole  sum.  It  was 
held  that  the  cause  of  action  in  respect  of  each  defendant  was 
different  and  that  there  was  no  ground  for  joinder. 

In  Kahna  and  20  otheis  v.  Dyal  Singh  and  others  (3),  a  suit 
had  been  brought  against  a  number  of  village  artizans  together. 
Each  artizan  was  said  to  be  liable  to  a  specific  sum  as  dues. 
There  was  no  community  of  interest  or  joint  liability.  It  was  a 
clear  case  of  misjoinder  and  was  so  held. 

In  Mubaraz  and  others  v.  Dhera  and  others  (4),  the  plaintiffs 
proprietors  sought  in  one  suit  to  set  aside  several  sales  by  their 
occupancy  tenants  to  different  persons  and  on  different  dates  ;  it 
was  held  that  it  was  not  open  to  the  plaintiffs  to  join  all  these 
independent  causes  of  action  together  as  there  might  be  wholly 
independent  pleas  in  regard  to  each  of  the  sales. 

This  judgment  appears  to  proceed  on  grounds  hardly  in 
accord  with  the  dictum  of  their  Lordships  of  the  Privy  Council 
in  Mussammat  Chaud  Kour  and  another  v.  Purtab  Singh  and 
others  (5),  in  which  they  say  "  cause  of  action  refers  entirely  to 
"  the  grounds  set  forth  in  the  plaint  as  the  cause  of  action,  or, 
"  in  other  words,  to  the  media  upon  which  the  plaintiff  asks  the 
"  Court  to  arrive  at  a  conclusion  in  his  favour,"  and  has  no 
relation  whatever  to  the  defence  which  may  be  set  up. 

The  decision  in  Kacharbhojvaija  and  others  v.  Bai  Bathore  and 
others  ('),  is  more  nearly  in  point   than   any  other  quoted  to   us. 


0)  127  P.  «.,  1892.  (*)  80  P.  P.,  1883. 

(-)    43  P.  P.,  1897.  (°)  L.  R„  15  I.  A.,  15G. 

(3)  126  P.  B.,  1882.         f)  I.  L.  R„  XV  Bom.,  289. 


Jany.  1905.  ]  CIVIL  JCDGMENTS-No.  1. 


In  that  case  the  plaintiff,  alleging  himself  to  be  the  reversioner  of 
her  husband,  had  sued  the  widow  and  several  other  persons,  to 
whom  she  had  separately  alienated  property,  in  one  suit  for  a 
declaration  that  such  alienations  were  void  as  against  them. 
The  learned  Judges  in  that  case  say,  per  Sargent,  Chief  Justice  : 
"  Wo  think  the  Subordinate  Judge  was  right  in  holding  that  the 
"  claim  to  have  the  several  alienations  by  the  widow  Rathore 
"  mentioned  in  the  plaint,  declared  void  arises  ont  of  several 
"  distinct  causes  of  actiou  against  the  several  defendants  who  were 
u  the  alienees  of  the  particular  properties,  the  subject  of  those 
"  alienations,  which  causes  of  action  could  not,  therefore,  be 
"  properly  united  in  the  same  suit,  having  regard  to  the  provisions 

Section  4.">  of  the  Code  of  Civil  Procedure."  This  case  is 
almost  exactly  on  all-fours  with  the  present  one. 

The  ruling  in  Vampanboyini  Gangiv.  Addola  Ramaswami  (l), 
quoted  to  us  by  Mr.  Grey,  in  so  far  as  it  is  in  point  at  all,  would 
appear  to  support  the  view  urged  by  the  appellant,  as  it  lays 
down  that  a  suit  brought  separately  against  one  alleged  trespasser 
for  possession  does  not  bar  a  subsequent  suit  against  another 
trespasser  on  another  part  of  the  property. 

In  Nun  do  Kumrr  Sasker  v.  Banormli  Gay  an  (*),  a  plaintiff 
sued  the  landlord  of  certain  property  and  various  lessees  from 
him  for  ejectment.  It  was  held  that  the  suit  was  not  bad  for 
misjoinder  of  causes  of  action,  as  what  concerned  the  plaintiff 
was  that  another  was  in  wrong  n    of  what    belonged 

to  him  and  that  fact  gave  him  his  cause  of  action  and  it  was  a 
matter  of  indifference  to  him  on  what  ground  the  different  persons 
in  possession  may  seek  to  justify  the  wrongful  detention  of  what 
is  his.  What  the  plaintiff  was  entitled  to  claim  was  the  possession 
of  his  land  as  a  whole  and  not  in  fragments,  and  all  persons 
who  opposed  him  in  the  enforcement  of  that  right  are  concerned 
in  the  cause  of  action  and  ought  accordingly  to  be  made  parties 
to  the  suit. 

In  Haghitiiath  Mukund  v.  Saroah  K.  R.  Kama  and  others  (:)), 
a  plaintiff  was  allowed  in  one  suit  to  claim  damages  against  a 
number  of  persons  who  had  wrongfully  attached  certain  goods 
of  his,  alleging  them  to  be  the  property  of  their  jndgment- 
debtors,  it  being  held  that  the  right  to  relief  against  all  the 
attaching  creditors  was  in  respect  of  the  same  matter  and  so  the 
it    fulfilled    the     requirements     of    Section    28   of   the    Civil 

(»)  /.  L.  R.,  XXV  Mad.,  7  (»)  I.  L.  K,  XXIX  Calc.,  871. 

(»)  I.  L.  R„  XXIII  Bom.,  266. 
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Procedare  Code.  This  case  is  not.  of  much  assistance  to  us  in  the 
present  instance,  nor  are  those  printed  in  3,  W.  R.,  page  102, 
and  13,  W.  R.,  page  271,  quoted  to  us  by  the  learned  counsel 
for  the  respondents.  These  last  decisions  were  under  a  different 
Act. 

We  have  noticed  above  all  the  rulings  which  were  brought 
to  our  notice  on  this  point.  It  was  urged  by  Mr.  Grey  that  the 
claim  is  really  against  Mussammat  Sarsnti  and  that  the  others 
are  merely  brought  in  because  they  were  sharers  in  her  mis- 
dealings with  the  property.  We  do  not  say  that  the  matter  is 
free  from  doubt,  but  after  giving  it  our  best  attention  we  feel 
constrained  to  find  that  there  has  been  mijsoinder  of  parties, 
and  we  think  that  this  is  in  accordance  with  the  weight  of 
authority. 

Section  28,  Civil  Procedure  Code,  does  not  cover  this  case. 
Tt  might  be  contended  that  a  right  to  relief  exists  against  each  of 
the  alienees  and  the  alienors,  jointly,  severally,  or  in  the  alterna- 
tive, in  respect  of  the  same  matter,  but  this  cannot  be  said  of 
the  alienees  as  regards  each  other.  It  is  necessary  of  course  for 
the  plaintiffs  to  allege  themselves  to  be  reversioners  of  Wazir 
Singh  in  order  to  contest  the  widow's  alienation,  but  the  suit  is 
not  one  for  a  simple  declaration  that  they  are  the  reversioners, 
under  which  the  alienees  could  be  joined  as  parties  assisting  the 
alienors  to  deny  his  title.  The  cause  of  action  arises  on  each 
definite  and  separate  action  in  defeasance  of  plaintiff's  rights  by 
alienation  to  each  alienee  or  group  of  alienees,  and  it  is  in 
reference  to  that  act  that  the  plaintiff  can  claim  relief.  Each 
specific  act  of  alienation  does  not  give  him  a  cause  of  action 
against  the  alienees  for  a  general  declaration  of  his  right 
against  them  all.  Therein  the  case  altogether  differs  from  a 
suit  for  possession  when  the  inheritance  has  fallen  in.  In  that 
case  there  is  a  cause  of  action  in  the  right  to  possession  of  the 
whole  property,  and  all  or  any  in  possession  of  any  part  of  it, 
it  has  been  held,  can  be  rightly  joined  together  as  defendants 
in  a  suit  for  possession.  But  in  tie  case  of  a  claim  for  a  de- 
;  claration  by  a  reversioner  the  cause  of  action  is  each  separate 
act  of  invasion  of  rights  and  does  not  extend  beyond  the  relief 
necessary  to  abate  that  invasion.  This  case  does  not  satisfy  the 
requirements  of  Section  28  or  Section  45,  Civil  Procedure  Code, 
and  we  are  constrained  to  hold  and  so  fined,  that  there  has  been 
misjoinder.  We  are  clear  that  the  proper  course  is  to  allow  the 
plaintiffs  to  make  their  election    which   suit   they   will   pursue 
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without  prejudice  to  their  rights  to  bring  fresh  suits  against 
the  other  defendants  separately.  The  plaintiffs-respondents 
elect  to  proceed  against  S'a*  ab-n  Nath  and  the  claims  against 
the  other  defendant-alienoas  are  struck  out  accordingly,  and  we 
will  proceed  to  dispose  of  the  claim  as  regards  Shambu  Nath's 
alienation  only. 

Note, — The  rest  of  the  judgment  is  not  material    for  the  proposes  of 
this  report.— Ed.,  P.  R. 


No.  2. 

Before    Mr.  Justice   Anderson   and  Mr.  Justice  Rattigan. 

THE  GANESH  FLOUR   MILLS  COMPANY,  LIMITED,— 
(Defendant),— APPELLANT, 

Versus  J-Appkllatb  Sidb. 


PUR  AN  MAL,-  (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  1037  of  1901. 

Company — Pre-incorporation  contracts,  not  binding  on  company  even  when 
embodied  in  Articles  of  Association — Ratification  and  adoption  of  contracts. 

As  no  contract  can  bind  a  compnny  which  has  been  made  on  its  behalf 
before  it  was  incorporated,  therefore  a  contract  between  A  and  the 
founders  of  an  intended  company  by  virtue  of  which  A  was  to  be  the 
broker  of  the  Company  for  a  term  of  fiftee:i  years,  even  if  that  contract 
be  embodied  in  the  Articles  of  Assocatiou,  is  n,t  enforceable  against  the 
company  unless  it  has  been  made  binding  by  a  fresh  contract  between 
A  and  the  company  after  its  farmation. 

Browning  v.  Great  Central  Mining  Company  (1),  In  re  Rotherham 
Alum  and  Chemical  Company  (-),  Ely  v.  Positive  Government  Security 
Life  Assurance  Company  (*),  Howard  v.  Patent  Ivory  Manufacturing 
Company  (*),  In  re  Northumberland  Avenue  Hotel  Company  (s),  In  re 
Empress  Engineering  Company  (6),  Terrell  v.  Button  (;),  and  Tara  Chand  v. 
The  Ganesh  Flour  Mills  Company,  Ld,  (•),  referred  to. 

First  appeal  from  the  decree  ef  Maulvi  Muhammad    Husain, 
District  Judge,  Delhi,  dated  bth  December  1901. 

Shadi  Lai,  for  appellant. 

Grey  and  O'Gorman,  for  respondent. 


} 


(  j  5,  H.  and  N.,  856.  (»)  L.  R.,  33,  Ch.  Dn.,  16 

( -)  L.  R.,  25,  Ch,  Dn.,  103.  C)  L.  R.,  16,  Ch.  Dn  ,  125 

R..  1,  Ex.  Dn.,  20.  (■)  L.  li.,  1,  H.  L.  cds.  1691 

(•)  L.  &.,  38,  Ch.  Dn.,  (')  17  p.  fl.,    1901. 
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The  facts  of  the  ci.se  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

2lst  Wan  1904.  Anderson,  J. — This  is  a  case  in  whioh   Puran  Mai    claimed 

a  sum  of  lis.  11,000  on  account  of  commission  due  to  him  on 
wheat  purchased  and  produce  soli  by  the  defendant  (Granesh 
Flour  Mills  Company,  Limited,  Delhi,)  during  two  years  ending 
30th  September  1895  and  30th  September  1896,  in  accordance 
with  an  agreement  entered  into  by  him  with  the  founders  (Jjad 
Kunindagan)  of  the  said  company,  which  agreement  was  sub- 
sequently embodied  in  Article  88B  of  the  Company's  Articles, 
and  plaintiff  allegod  that  he  had  made  such  exertions  as  were 
required  of  him. 

The  pleas  put  in,  besides  denying  the  factum  of  the  contract 
set  up,  also  demurr-ed  to  the  founders'  (projectors')  power  to  bind 
the  company  before  it  came  into  existence,  and  it  was  further 
alleged  that  plaintiff  had  declined  to  do  the  work  assigned  to 
him  by  Article  88B,  which  was  that  of  a  dalal,  or  broker,  and 
had  been  guilty  of  misconduct. 

Five  issues  were  drawn  after  taking  replication,  of  which 
the  three  first  are  the  most  important  for  the  purposes  of  this 
appeal,  viz., — 

1.  Whether  there  was  a  contract  alleged  by  the  plaintiff 
between  him  and  the  projectors  of  the  company  and, 
if  so,  whether  it  is  binding  on  defendant  ? 

2.  Whether  defendant  is  bound  by  Article  88B  of  Articles 
of  Association  r 

3.  Whether  plaintiff  refused  to  work  as  broker  for 
defendant  and,  if  so,  is  he  still  entitled  to  the 
commission  ? 

The  District  Judge  found  that  the  contract  in  terms  of 
Article  88B  was  entered  into  between  the  promoters  of  the 
company  and  the  plaintiff  before  the  company  was  registered ; 
that  the  company  did  not  enter  into  any  fresh  agreement  to 
employ  him  as  their  broker  after  it  was  registered,  and  therefore 
the  contract  of  employing  him  for  15  years,  as  evidenced  by 
Article  88B,  was  not  binding  on  them,  but  that  the  company 
treated  him  as  its  servant  up  to  20th  December  1896,  when  Article 
88B  was  expunged  from  the  body  of  Articles  by  the  act  of  a 
general  meeting  on  plaintiff's  refusal  to  accept  the  company's 
interpretation  of  that  article  and  to  do  duties  accordingly,  and 
this  amounting  to  a  dismissal  on  the  part  of    the  company,    On 


JATTg.  1905.  ]  CIVIL  JUDGMENTS-No.  1  \% 


the  third  issue  the  finding  was  that  it  was  not  intruded  that 
plaintiff  should  do  the  ordinary  work  of  a  broker:  he  was  rather 
.cessionary  fur  his  valuable  exertions  in  starting  the  company 
before  and  after  its  registration  and  he  was  entitled  to  remunera- 
tion for  his  services  after  the  work  began,  that  he  did  services 
and  was  ready  to  do  services  as  before.  He  was  exonerated  from 
misconduct. 

In  appeal  it  is  contended,  inter  alia,  that  the  judgment  Js 
inconsistent    with    plaint    and  pleadings,    that    it    is    based    on 

ium  meruit  with  respect  of  services  irrelevant  thereto,  that 
the  fiuding  as  to  services  rendered  and  company's  liability  to 
remunerate  under  Article  88B  is  incorrect,  especially  at 
extiaordinary  rates,  that  the  Court  should  have  held  plaintiffs' 
failure  to  discharge  the  duties  of  broker  disentitled  him  to 
remuneration  add  that,  in  any  case,  remuneration  should  not 
have  been  allowed  for  after  10th  February  1895,  when  his 
services  were  dispensed  with  by  the  Directors,  he  having  been  paid 
up  to  30th  September  1894. 

The  case  has  been  exhaustively  argued  before  us  by  the 
learned  counsel  engaged.      Mr.   Shadi  Lai  for  the    appellant  puts 

case  thus  :  that  plaintiff,  in  his  plaint,  set  up  au  agreement 
with  the  founders  of  the  company  made  between  himself  and 
other  founders  when  the  company  was  not  yet  in  existence,  that 
the  plaint  contains  no  allegation  as  to  a  fresh  agreement  having 
been  entered  into  between  him  and  the  company  when  duly 
constituted,  and  that  on  his  findings  the  District  Judge  should 
have  dismissed  the  suit. 

Mr.  Grey,  whilst  admitting  that  the  reasoning  of  the  judg* 
faulty,  supports  the  decree  as  correct.  The  contract  was 
entered  into  between  plaintiff,  who  was  him>elf  a  founder  or 
subscribing  member,  with  six  others  of  the  same  class,  and  was 
subsequently  embodied  in  Article  88B,  with  the  contents  of 
which  each  and  every  member  of  the  company  had  the  oppor- 
tunity of  becoming  familiar,  aud  the  company  has  acted  upon  it. 
i he  decree  of  the  District  Judge  was  for  money  due  to  plaintiff 
under  an  agreement  to  which  the  company  had  given  effect  and 
which  was  never  properly  repudiated  until  Article  88B    had  been 

iingf-d  from  the    body  of  A;  it  be  admitted    that  this 

^nlnrly.     He  did    not  claim  a    quantum   meruit   and 
contested  the  ace  ground  of  ap] 

Mr.  Shadi    La!  in   reply    decliued  to   accept  the    view    that 
each  shareholder   could  be  made   responsible  for   the  agreement 
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claimed  to  bo  embodied  in  Article  88 B,  as  the  contract  on  which 
claim  is  based  has  evidently  not  been  made  by  the  company  as 
a  whole,  and  took  his  staud  on  the  contention  that  the  decision  is 
not  in  accordance  with  the  cause  of  action  set  np.  The  fact 
that  plaintiff  was  an  original  subscriber  and  not  a  stranger  could 
not  affect  the  question  of  the  inherent  weakness  of  a  contract 
set  up  between  parties,  one  of  whom  was  not  in  existence  at  the 
time  and  could  not  be  regarded  as  occupying  the  position  of 
principal  qua  the  promising  founders  as  agents.  In  this  con- 
nection Liudley  on  Company  Law,  pages  196—198  and  232,  was 
relied  on  and  Eshenchunder  Singh  v.  Shama  Churn  Bhutto  Roilas 
Chunder  Singh  (l),  as  an  authority  for  the  view  that  the  cause  of 
action  should  not  be  departed  from,  as  also  Khaja  Mahomed 
Asghar  v.  Manija  Khanum  (2),  especially  pages  422 — 423; 
Surendra  tJarain  Singh  v.  Bhai  Lai  Thakur  (3),  especially  page 
756 ;  Sheo  Prasad  v.  Lalit  Kuar  (*),  at  page  405. 

A  number  of  English  rulings  were  cited  as  tending  to 
illustrate  the  questions  arising  in  the  case,  as  to  how  far  com- 
panies subsequently  formed  can  be  held  bound  by  contracts 
made  to  remunerate  services  performed  previous  to  formation 
and  when  they  may  be  considered  to  have  adopted  such  contracts. 
One  of  these  cases  is  referred  to  in  the  judgmeut  of  the  District 
Judge,  viz.,  Browning  v.  Great  Central  Mining  Company  (5). 
It  was  there  held  that  the  company  was  liable  to  pay  the  wages 
of  a  person  appointed  by  the  promoters  to  be  the  manager  of 
the  company's  work,  the  company  having  retained  him  in 
its  service  after  formation.  Here  a  fresh  agreement  was  entered 
into  by  the  company  after  it  had  been  formed  and  so  the  case 
is  not  one  on  all  fours  with  the  present  case,  where  novation  is 
not  alleged. 

In  the  case  of  In  re  Botherham  Alu  m  and  Chemical  Company  ( a ), 
one  Mycock  employed  one  Peace  as  solicitor  in  the  formation  of 
a  limited  company  for  the  purpose  of  taking  over  Mycocks's 
business.  The  company  was  formed  and  the  articles  provided 
that  all  expense  incurred  about  the  formation  of  the  company 
should  be  paid  by  it.  Peace  afterwards  acted  as  solicitor  for 
the  company  after  its  formation  and,  on  one  occasion,  received  a 
cheque  in  discharge  of  a  part  of  the  costs  incurred  by  him 
about  the  formation  of  the  company.  The  Taxing  Master  in 
Chancery  disallowed  all  items  incurred  before  the    formation   of 

(»)  U  Moo.  I.  A.,  7.  (*)  I.  L.  R.,  XV 111  Calc.,  403. 

(»)  I.  L.  R.,  XIV  Calc,  420.         (5)  5,  H.  and  N.,  856. 

(»)  I,  L  R.,  XXII  Calc,  752.       (6)  L.  /?.,  25,  Oh.  Dn.,  103. 
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the  company  and  Bacon,  V.  C,  refused  to  disturb  his  decision. 
On  appeal  it  was  held  that  Peace  could  not  maintain  his  claim 
on  the  ground  that  the  company,  having  had  the  benefit  of 
his  services,  was  bound  to  pay  for  them  as  his  services 
had  been  rendered  on  the  retainer  of  Mycock.  Cotton, 
L.  J.,  remarked  that  the  company  got  the  benefit  of  Mr. 
Peace's  services  in  no  other  way  than  a  purchaser  gets  the  benefit 
of  work  done  by  the  vendor  on  the  property,  in  which  case,  even 
if  there  were  a  contract  by  the  purchaser  with  the  vendor  to  pay 
all  the  expenses  of  the  work,  that  will  not  give  the  workmen  a 
claim  against  him. 

In  this  case,  as  also  in  Ely  v.  Positive  Government  Security 
Life  Assurance  Company  (x),  the  plaintiff  was  an  outsider  not 
bound  by  the  articles  of  the  company,  whereas,  in  the  present 
case,  Puran  Mai  was  himself  a  member  of  the  company 
subsequently  formed  and  a  party  to  the  articles.  Appellant's 
position  is  that  Puran  Mai  undertook  to  be  the  broker  of  the 
inchoate  company  in  his  private  capacity  and  is  so  far  an 
outsider. 

The    case    of      Howard    v.    Patent    Ivory      Manufacturing 
<oany  ('-')  was  cited    by    Mr.    Grey.     In  it  it   was    held    that  " 

there  was  evidence  that  a  contract  was  entered  into  by  the 
company  with  one  J.  to  the  effect  of  the  previous  agreement  as 
subsequently  modified  by  the  acceptance  of  debentures  instead 
of  cash,  and  that  there  was,  therefore,  at  the  time  when  the 
debentures  were  issued,  an  existing  debt  due  from  the  company. 
In  the  judgmeut,  Kay,  J.,  observed,  referring  to  cases  of  part 
perfoimance,  "The  Court  proceeds  in  such  cases  on  the  ground 
"  of  fraud,  and  I  cannot  hold  that  acts  which,  if  done  by  an 
"individual,  would  amount  to  a  fraud,  ought  not  to  be  so 
"  considered  if  done  by  a  company.  *  *  *  There  is  authority 
"  for  saying  that  in  the  eye  of  this  Court  it  is  a  fraud  to  set 
"  up  the  absence  of  agreement  when  possession  has  been  given 
"  upon  the  faith  of  it."  This  judgment  distinguished  the  case 
of  In  re  Northumberland  Avenue  H  tel  Company  (s).  The  last 
is  an  important  case  and,  as  we  think,  strongly  in  favour  of  the 
appellant.  The  head  note  is  to  the  effect  that  a  written  agree- 
ment was  entered  into  between  one  "Walli.s  and  one  Doyle 
as  trustee  for  the  intended  company ;  that  vVallis,  who  was 
entitled  to  a  building  lease  from  the  Metropolitan  Board  of 
Works,  should  giant  an  underlease  to  the  company  and  that  the 

(l)  L.  R.,  1,  Ex.  Dn.,  20.         (»)  L.  R.,  38,  Ch.  Dn.,  15G 
(s)  L.  R.,  33,  Ch.  Dn.,  16. 
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company  should  erect  buildings.  The  company  was  soon 
after  registered  and  the  articles  adopted  the  agreement.  No 
fresh  agreement  with  Wallis  was  signed  or  sealed  by  the 
company,  but  it  took  possession,  expended  money  and  acted 
on  the  agreement.  The  company  failed  to  complete  the  buildings 
and  the  Metropolitan  Board  re-entered.  In  winding  up,  the 
trustee  in  banki^upfcy  for  Wallis  took  out  summons  to  prove  for 
damages  against  company  for  their  breach  of  agreement.  It 
was  held  that  the  agreement,  having  been  entered  into  before 
the  company  was  in  existence,  was  incapable  of  confirmation  and 
that  the  acts  of  the  company,  having  evidently  been  done  under 
the  erroneous  belief  that  the  agreement  between  Wallis  and 
Doyle  was  binding  on  the  compan\',  were  not  evidence  of  a 
fresh  agreement  having  been  entered  into  between  Wallis  and  tire 
company  on  the  same  terms  as  the  written  agreement,  that  there 
was,  therefore,  no  agreement  between  Wallis  and  the  company. 

The  ruling  in  the  case  of  In  re  Empress  Engineering 
Company  ^)  is  to  the  effect  that  a  contract  entered  into  by  A 
and  B  with  C  on  behalf  of  a  company  intended  to  be  formed, 
before  that  company  was  in  existence,  could  not,  by  mere 
ratification,  be  made  binding  on  the  company.  Jessel,  M.  R., 
distinguished  the  case  of  Touch  v.  Metropolitan  Railway 
Warehousing  Company  (2),  as  one  in  which  the  third  party 
for  payment  of  whom  an  agreement  had  been  made  between 
two  parties  was  in  the  position  of  a  trustee.  It  was  a  case 
in  which  an  arrangement  had  been  made  between  a  promoter  of 
a  company  and  another  person  that  a  certain  sum  should  be 
paid  out  of  the  funds  of  the  company  to  that  other  person:  the 
company  admitted  the  arrangement  and  it  was  entered  in  the 
Articles  that  the  money  should  be  paid  to  the  promoter  in  ordef 
that  the  arrangement  might  be  carried  out.  The  case  was 
decided  in  favour  of  the  promoter. 

Terrell  v.  Button  (3)  was  cited  as  an  authority  for  the  view 
that  a  company  is  bound  to  reimburse  persons  who  have  done 
services  for  them. 

We  gather  from  the  above  rulings  that  no  contract  can  bind 
a  company  which  has  been  entered  into  with  regard  to  it  when, 
as  yet,  it  has  no  existence.  We  are  at  one  with  Mr.  Grey  when 
he  says  that  the  question  of  the  adoption  of  some  such  informal 
agreement    entered   into    before   the   incorporation    must   be   a 


0)  L.  R.,  1G,  Oh.  Dn.,  125.         (2)  L.  B.,  6  Ch,,  671. 
(»)  L.  B„  4,  H.  L.  Cas.,  1091. 
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question  of  fact  and  not  of  law.  This  was  pointed  out  by  the 
Judge  both  in  IJoicard  v.  Patent  Ivory  Company  and  in  In  re 
Northumberland  Avenue  Hotel  Company  and  is  a  proposition  not 
to  be  controverted. 

Plaintiff  claims  to  be  a  concesrionnairc  who  has  done  much 
to  promote  the  interests  of  the  company  in  procuring  them 
loans  when  they  stood  in  need  of  money  to  start  the  mills,  and  he 
also  states  he  was  not  unwilling  to  act  as  their  dalal  but  they 
chose  to  manage  their  business  otherwise. 

Plaintiff  took  up  only  five  share  of  Rs.  100  each  in  his 
own  name.  He  does  not  appear  to  have  got  any  taken  up,  still 
less  paid  up.  There  was  some  dispute  about  a  payment  by  one 
Kanhaya  Lai  on  account  of  a  single  share. 

He  negotiated  a  loan  from  Champa  Mai  for  Rr.  5,000 
and  he  had  some  correspondence  with  the  firm  of  Chandu  Lai 
Chiranji  Lai  at  Hissar,  regarding  the  loan  of  Rs.  75,000,  but 
we  cannot  accept  the  District  Judge's  finding  that  this  loan  was 
made  on  his  lharosa,  Lala  Chandu  Lai  stated  in  his  deposition 
that  he  had  known  plaintiff  for  one  year  only,  and  his  Onmnsta 
Balkishen,  who  is  one  of  the  directors  of  the  company,  blamed 
plaintiff  for  having  turned  traitor  after  the  mill  had  been  built 
and  for  spreading  rumours  against  its  credit,  the  result  of  which 
might  have  led  to  the  sale  of  the  buildings  at  a  loss. 

The  money  paid  to  him  for  work  done  up  to  September 
30th,  1894,  may  be  regarded  in  the  same  light  as  the  cheque 
paid  to  the  solicitor  in  the  case  of  In  re  Ritherham  Alum  and 
Chemical  Company.  That  was  paid  in  accordance  with  a 
resolution  of  the  Directors  but  without  a  resolution  of  the  Board. 
Cotton,  L.  J.,  remarked  in  this  connection,  "  Had  there  been  any 
M  resolution  of  the  Board  admitting  his  claim  against  the 
"company  this  would  materially  alter  the  case,  and  probably 
"  would  entitle  Mr.  Peace  to  sncceed." 

In  the  present  case  the  company  in  general  or  special 
meeting  took  no  notice  of  plaintiff  or  of  his  duties  except  to 
expunge  Article  88  B  in  the  end  of  1896. 

The  District  Judge  relied  on  the  evidence  of  the  text  of 
that  article,  and  it  seems  to  us  on  this  rather  than  anything 
else  that  he  founds  his  decision.  We  nnderstand  the  argument 
of  respondent's  learned  counsel  to  be  that  the  acts  done  by  the 
company,  after  its  formation,  clearly  indicated  that  the  contents 
of  the  Article  were  understood  and  approved  by  the  members 
of  the  company  generally.    In  1901    a  suit  between  one   Tara 
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Chand  and  the  same  company  as  defendant  (1),  it  was  held,  that 
to  establish  ratification  of  acts  ultra  vires  of  the  directors'  clear 
knowledge  of  what  was  to  be  ratified  on  the  part  of  shareholders 
present  at  meeting  and  assent  of  absent  shareholders  were 
essential.  Here  we  think  that,  in  order  to  prove  that  the  company, 
as  a  whole,  assented  to  an  arrangement  so  disadvantageous  to 
them  as  that  embodied  in  Article  88  B  it  would,  at  least,  be 
necessary  to  show  that  they  had  held  certain  formal  proceedings 
with  the  express  intention  of  considering  the  question,  Cf.  Brice 
on  ultra  vires,  page  358. 

There  is  no  such  evidence  on  the  record.  When  the  manager 
thought  fit  to  call  plaintiff's  conduct  into  question  the  matter 
came  up.  Plaintiff  wrote  the  letter  of  2nd  February  and  by  the 
14th  of  the  same  month  had  intimated  his  intention  of  suing  the 
company.  The  correspondence  on  the  part  of  the  company 
itself  does  not  indicate  rancour  or  unfairness,  and  the  proposal 
to  make  plaintiff  a  compassionate  allowance  need  not  be  regarded 
as  indicating  any  consciousness  on  the  part  of  defendant  of  an 
inherently  weak  CftSB. 

I'h.-  cvid  nee  on  the  file,  so  far  it  goes,  does  not  indicate 
that  the  company,  after  its  formation,  made  a  new  contract  with 
plaintiff,  but  rather  shows  that  the  general  body  of  members 
were  quite  in  the  dark  until  plaintiff  demanded  his  commission 
and  put  his  own  interpretation  on  the  article. 

H  iving  considered  the  arguments  adduced  we  are  of  opinion 
that  the  appeal  ought  to  succeed.  There  is  no  proof  on  the 
record  of  any  contract  binding  on  defendant  company  obliging 
the  latter  to  pay  plaintiff  commission  as  claimed.  He  was  paid 
up  to  30th  September  1894  to  his  own  satisfaction,  and,  in  the 
absence  of  proof  of  a  contract,  we  see  no  reason  to  award  him 
any  further  amount  either  to  date  of  expunging  article  or  up 
to  10th  February  1895.  His  counsel  disclaimed  a  quantum 
meruit. 

.  Plaintiff  was  called  on  to  pay  a  sum  of  Rs.  34?  as  defendant's 
costs  when  his  application  for  setting  aside  a  dismissal  in 
default  was  disposed  of  on  10th  February  1900,  and  a  note  has 
bean  made  regarding  this  in  the  District  Judge's  decree.  This 
amount  should  not  be  allowed  twice  over  to  defendant  but 
taken  into  consideration  in  calculating  defendant's  costs. 

The  appeal  is  accepted,  the  decree  being   set  aside  and  suit 
dismissed  with  costs  in  both  Courts.  Appeal  alloiced. 


(>)17P.B.|1901. 
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No.  3. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Rattigan. 

GHULAM  ALI  SHAH,— (Defendant),— APPELLANT, 

Versus 

SHAHABAL  SHAH,—  (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  265  of  1902. 

Withdraical  of  suit — Withdrawal  of  suit  without  permission  to  sue 
again  -  Subsequent  suit  filed  on  a  different  title  not  in  existence  ut  date  of 
former  suit— Compromise— Compromise  of  suit  by  guardian  ad  litem 
without  sanction  of  Court — Muhammadan  Law — Civil  Procedure  Code,  18S2, 
Sections  373,  462. 

la  1898  L,  a  Bakhari  Sayad  of  the  Chiniot  tahsil  in  the  Jhang 
District  executed  and  registered  a  deed  of  adoption  whereby  he  adopted 
G.  Shortly  after  the  execution  L  died  and  his  nephew  S  brought  a  suit 
against  G  under  the  guardianship  of  his  natural  father  X  for  cancellation 
of  the  deed  of  adoption.  This  suit  was  subsequently  compromised  by  the 
plaintiff  and  'N  ',  and  under  the  compromise  the  plaintiff  was  allowed  to 
receive  a  two-third  share  and  G  a  one-third  share  in  tho  property  left  by 
L.  Leave  of  the  Court  had  not  been  obtained  under  Section  462,  Civil 
Procedure  Code,  but  the  deed  was  filed  in  Court  with  an  application  that 
the  suit  might  be  consigned  to  the  record  room,  which  was  granted. 
Plaintiff  and  X  then  applied  to  tho  Revenue  authorities  for  mutation  of 
names  in  accordance  with  the  terms  of  the  compromise.  In  the  course  of 
the  pro^e  -  lin^s  X  died  and  on  the  presentation  of  the  widow  of  L  the 
Collector  ordered  the  mutation  in  respect  of  the  two-thirda  to  be  effected 
in  tho  name  of  the  widow  and  in  respect  of  the  remaining  one-third  in  the 
nam?  of  G.  Sub^qiandy  the  plaintiff  instituted  the  present  suit  against 
G,  ail  the  widow  of  L  who  was  in  possession  of  two-thirds  for 
possession  of  the  entire  property  left  by  L  and  in  the  alternative  for  a 
declaration  that  the  deed  of  adoption  in  favour  of  G  was  ineffectual 
as  against  his  right.  The  widow  confessed  judgment,  but  on  behalf  of  G 
it  was  contended — 

(0  that  the  suit  was  barred  under  the   provisions  of  Section  373, 

Civil  Procedure  Code ; 
(ii)  that  the  compromise  effected  by  X  was  not  binding  on  tho 
minor  inasmuch  as  N  had  no  power  under  Muhammadan 
Law  to  give  away  a  lirge  portion  of  the  minor's  property 
and  also  because  leave  of  the  Court  wa3  not  obtainnd  to  the 
compromise  as  required  by  Section  462.  Civil  Piocemre 
Code. 

Held,  (i)  that  the  subsequent  suit  being  clearly  based  in  the  main 
on  the  terms  of  the  compromise  and  the  real  relief  sought  being 
possession  according  to  its  terms  was  net  barred  by  Section  373  of 
the  Code  of  Civil  Procedure  except  in  so  far  as  it  called  in  question  the 
validity  of  G's  adoption ; 
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(h)  that  under  the  Muhammadan  Law  N,  being  the  natural  guardian, 
was  competent  to  give  away  a  portion,  as  the  whole  of  the  property  was  in 
imminent  danger  of  being  lost  to  the  minor. 

Omi3sion  to  obtain  leave  of  the  Court  under  Section  462  of  the  Code 
of  Civil  Procedure  does  not  make  the  compromise  void  ah  initio  but 
voidable  at  the  instance  of  the  minor  if  the  equities  of  the  case  so  require. 
The  settlement  in  the  present  case  being  advantageous,  and  for  the 
benefit  of  the  minor,  and  having  been  acted  upon  by  the  parties  and  the 
restitutio  in  integrum  being  impossible  was  valid  and  binding  on  the  minor. 

Kali  Butt  Jha  v.  Abdul  Ali  ('),  and  Sher  Khan  v.  Bahadur  Shah  (3), 
oited  and  followed. 

Fird  appeal  from  the  decree  of  Sheikh  Nasir-ud-din,  Additional 
District  Judge,  Jhang,  dated  2nd  January  1902. 
Lai  Chand,  for  appellant. 
Grey  and  O'Gorman,  for  respondents. 

The  facts  of  this  case  are  folly  stated  in  the  judgment  of 
the  Court  delivered  by. 

18th  June  1904.  Rattigan,  J. — The  parties  are  Bokhari  Sayads  of  the  Chiniot 

tahsil  and   the  material  facts  of  the  case  are  as  follows:  — 

On  the  17th  December  1898  one  Lutf  Ali  Shah,  a  wealthy 
and  aged  man,  executed  and  registered  a  deed  whereby  he 
adopted  defendant  No.  1,  Ghulam  Ali  Shah,  a  boy  of  the  a<*e  of 
about  six  years.  At  the  time  when  this  deed  was  executed  Lutf 
Ali  Shah  must  have  been  in  very  poor  health  as  he  died  within 
a  few  days   of   its  execution   on  the  25th  December  1898. 

Shortly  after  the  death  of  Lutf  Ali  Shah,  the  present  plaintiff, 
Shahabal  Shah,  who  is  the  son  of  Lutf  Ali  Shah's  brother, 
brought  a  suit  in  the  Court  of  the  Additional  District  Judge, 
Jhang,  against  defeudant  No.  1  under  the  guardianship  of  his 
father,  Nur  Shah,  and  prayed  that  the  deed  of  adoption  executed 
by  the  deceased  might  be  declared  invalid  and  be  cancelled. 
Proceedings  in  that  suit  had  not  gone  on  very  far  when  plaintiff 
and  Nur  Shah  agreed  to  compromise  the  dispute,  and  a  deed  of 
compromise,  dated  13th  March  1899,  was  accordingly  executed, 
registered  and  subsequently  filed  in  Court.  This  deed  sets  out 
that  Ghulam  Ali  Shah  had  been  adopted  by  the  deceased  Lutf 
Ali  Shah,  that  disputes  had  arisen  between  the  parties,  and 
that  under  an  award  of  arbitrators  plaintiff  and  Ghulam  Ali 
Shah  had  been  given  each  a  half  share  in  the  deceased's  property, 
and  it  then  proceeds  to  state  that  under  the  present  compromise 
plaintiff  is  to  receive  a  two-third  share,  and  Ghulam  Ali  Shah  a 
one-third  share  in  that  property. 

C1)  /.  L.  R„  XVI  Calc.,  627,  P.  C.  (»)  91  P.  i2.,  1904, 
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The  sanction  of  the  Court  was  not  applied  for  under  Section 
462,  Civil  Procedure  Code,  but  (as  has  been  already  said)  the 
deed  was  filed  in  Court  with  an  application  that  the  suit  might 
be  consigned  to  the  record  room.     This  application  was   granted. 

Plaintiff  and  Nur  Shah  then  applied  to  the  Revenue 
authorities  for  mutation  of  names  in  accordance  with  the 
terms  of  the  compromise,  and  in  the  course  of  the  proceedings 
before  the  Tahsildar  Nur  Shah  was  murdered,  and  Mussammats 
Allah  Jawai  and  Bakht  Bhari,  widows  of  Lutf  AH  Shah, 
preferred  a  claim  to  have  mutation  effected  is  their  favour, 
while  Mussammat  Nizam  Khatun,  mother  of  defendant  No.  1, 
stated  that  as  her  sou  had  now  inherited  his  natural  father's 
property,  she  did  not  wish  him  to  be  entered  in  the  revenue 
papers  as  the  adopted  son  of  Lutf   Ali   Shah. 

The  Tahsildar  held  that  the  compromise  entered  into  between 
plaintiff  and  Nur  Shah  had  nullified  the  deed  of  adoption,  and 
that  for  that  reason  as  well  as  on  the  ground  that  the  boy's 
mother  did  not  desire  mutation  to  be  effected  in  his  name,  the 
entry  should  be  made  in  favour  of  Mussammats  Allah  Jawai  and 
Bakht  Bhari  in  equal  shares,  and  he  ordered  accordingly. 

Against  this  order  Ghulam  Ali  Shah,  through  one  Mahran, 
described  as  a  servant  of  the  minor,  appealed  to  the,  Collector, 
and  in  his  grounds  of  appeal  urged  that  the  boy  had  been  duly 
adopted  by  Lutf  Ali  Shah  and  as  such  adopted  son  was  the 
deceased's  rightful  heir  and  that  his  mother,  owing  to  her  grief 
at  the  loss  of  her  husband,  did  not  understand  what  she  was 
doing  when  she  made  her  application  to  the  Tahsildar. 

The  Collector  suspected  that  the  parties  before  him  had 
conspired  to  keep  Shahabal  Shah  out  of  the  two-thirds  of  the 
property  to  which  he  was  entitled  and  accordingly  decided  to 
hear  what  that  person  had  to  say  before  deciding  the  appeal. 
Shahabal  was,  therefore,  summoned  to  appear,'  and  on  the  date 
of  hearing  admitted  before  the  Collector  that  if  no  son  had  been 
adopted,  Lutf  Ali  Shah's  widows  would  have  been  entitled  to  the 
property  during  their  respective  lives.  Having  regard  to  this 
admission  and  to  the  fact  that  under  the  terms  of  the  deed  of 
compromise  Ghulam  Ali  Shah's  right  to  the  two-thirds  had  been 
giveu  up  by  Nur  Shah,  the  Collector  held  that  as  to  this  two-third 
share  the  position  was  just  as  if  no  son  had  been  adopted  and 
that,  therefore,  the  widows  were  entitled  to  it  for  life  during 
good  conduct.  As,  however,  Mussammat  Allah  Jowai  had  left 
Lutf  Ali  Shah  before  the  latter's  death  and  preferred  no  claim 
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to  the  property,  mutation  in  respect  of  the  two-thirds  was  ordered 
to  be  effected  in  the  name  of  Mussammat  Bakht  Bhaii,  and  in 
respect  of  the  one-third  in  the  name  of  Ghulam  Ali  Shah.  This 
order  was  dated  the  31st  Joly  1899. 

The  present  suit  was  instituted  on  the  10th  December  1900, 
the  immedicate  cause  of  it  being  apparently  that  plaintiff  had 
come  to  hear  that  Mussammat  Bakht  Bhari,  who  was  in  posses- 
sion of  the  two-thirds,  to  which  the  plaintiff  was  entitled  under 
the  deed  of  compromise,  had  made  up  her  mind  to  hand  over  that 
share  also  to  Ghulam    Ali  Sbah    (see  paragraph  8  of  the  plaint). 

The  suit  is  against  (i)  Ghulam  Ali  Shah,  through  the 
Collector  of  Jhang,  the  minor  being  a  ward  of  the  Court  of 
Wards,  and  (ii)  Mussammat  Bakht  Bhari.  The  plaint  after 
reciting  the  facts,  as  above  stated,  concludes  with  a  prayer  for 
possession  of  the  entiie  property  left  by  Lutf  Ali  Shah,  or  in  the 
alternative,  and  if  the  first  relief  cannot  for  any  reason  be 
granted,  for  a  declaratory  decree  to  the  effect  that  the  registered 
deed  of  adoption  in  favour  of  Ghulam  Ali  Shah  is  ineffectual  as 
against  plaintiff's  rights. 

Mussammat  Bakht  Bhari  confessed  judgment  in  favour  of 
plaintiff,  but  for  defendant  No.  1  it  was,  inter  alia  pleaded  that 
he  was  the  lawful  adopted  son  and  heir  of  the  deceased  ;  that 
plaintiff  could  not  sue  for  cancellation  of  the  adoption,  inasmuch 
as  his.  former  suit  had  been  dismissed  by  a  competent  Court  on 
his  withdrawing  from  the  then  claim,  and  that  the  compromise 
made  by  Nur  Shah  did  not  bind  the  defendant  both  because 
Nur  Shah  had  not  been  duly  appointed  guardian  ad  litem  under 
Section  443,  Civil  Procedure  Code,  and  because  the  leave  of  the 
Court  had  not  been  obtained  as  required  by  Section  462  of  the 
Code.  It  was  also  pleaded  that  in  any  event  plaintiff  was  not 
entitled  to  more  than  two-thirds  of  the  property. 

In  replication  plaintiff  denied  the  allegations  as  to  the 
factum  and  the  validity  of  the  adoption,  or  that  the  previous 
suit  in  any  way  acted  as  a  bar  to  the  present  suit,  and  in 
paragraph  6  explained  that  it  was  only  owing  to  defendant's 
refusal  to  act  in  accordance  with  the  terms  of  the  compromise  that 
plaintiff  had  been  compelled  to  institute  the  present  proceedings. 

The  Court  framed  two  issues  and  decided  (a)  that  the 
factum  of  adoption  was  established,  (6)  that  the  adoption  was 
invalid  both  under  Muhammadan  Law  and  also  by  custom,  (c) 
that  the  former  case  did  not  operate  as  a  bar  to  the  institution 
of  the  present   suit,   (d)   that  defendant  No.  ]    was  bound  by 
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the  compromise  effected  on  his  behalf  by  his  father,  and  (e)  that 
plaintiff  was  only  entitled  to  two-thhds  of  the  property  both 
becanse  under  the  compromise  he  had  agreed  to  give  one-third 
to  defendant  No.  1  and  also  because  the  deed  of  adoption,  though 
not  valid  as  such,  could  legitimately  take  effect  as  a  will. 

Practically  the  decree  granted  by  the  Additional  District 
Judge  is  in  accordance  with  the  terms  of  the  compromise,  but 
defendant  No.  1  has  preferred  an  appeal  from  it  and  a  cross- 
appeal  in  respect  of  the  one-third  has  been  lodged  by  plaintiff. 
On  behalf  of  the  latter,  however,  his  learned  counsel,  Mr.  Grey, 
explains  that  plaintiff  has  throughout  been  quite  willing  to  act 
in  accordance  with  the  arrangements  agreed  to  by  Nur  Shah, 
that  he  only  filed  this  cross-appeal  because  defendant  No.  1  had 
appealed  from  the  lower  Court's  decree,  and  that  he  has  no 
objection  whatever  to  both  appeals  being  dismissed. 

Before  proceeding  to  consider  the  questions  urged  before 
us  in  this  appeal,  we  must  briefly  dispose  of  certain  preliminary 
objections  put  forward  by  Mr,  Lai  Chand. 

The  learned  counsel,  reiving  on  a  very  recent  decision  of 
this  Court  in  Sher  Khan  v.  Bahadur  Shah  (x),  contended  that  as 
according  to  a  statement  in  the  judgment,  all  the  proceedings 
in  the  case  had  been  taken  before  the  predecessors  of  the  Judge 
who  eventually  wrote  the  judgment,  this  Court  had  no  option 
but  to  set  aside  that  judgment  and  to  remand  the  case  to  the 
District  Court  for  a  fresh  decision  according  to  law. 

In  the  case  quoted  it  was  held  (and  in  our  opinion  quite 
rightly)  that  a  Judge  who  had  not  heard  any  part  of  the  evidence 
and  before  whom  no  part  of  the  proceedings  had  taken  place, 
was  not  justified  in  proceeding  to  judgment  until  he  had  given 
the  parties  an  opportunity  of  being  heard  in  accordance  with 
the  provisions  of  Section  198  of  the  Code.  In  that  case  the 
Court  was  satisfied  that  no  such  opportunity  had  been  given  to 
the  parties,  but  in  the  case  before  us  there  is  nothing  to  show 
that  this  opportunity  was  not  given.  The  objectiDn  was  not 
taken  in  tbe  grounds  of  appeal,  whereas  in  the  case  referred  to 
it  was  urged  as  the  very  first  ground,  and  when  we  asked  Mr. 
Lai  Chand  if  ho  was  prepared  to  pay  the  costs  of  an  adjourn- 
ment for  the  purpose  of  allowing  him  to  prove  his  allegation  by 
affidavits,  he  stated  that  he  could  not  bind  his  client  by  any  such, 
undertaking.  We  were,  therefore,  obliged  to  overrule  the 
contention  as  based  on  no  evidence. 

(»)  91  P.  B.,  1904. 
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Mr.  Lai  Chand,   however,   further  urged  that  in  any    event 
and  whether  arguments  were   duly  heard   or   not,   it  was   clear 
upon  the  record  that  no  part   of   the  evidence  had  been  recorded 
by  Sheikh  Nasir-ud-din,   the  Judgej  who    wrote   the   judgment ; 
that  the  whole  of   the  evidence  had  been  recorded  before   Sheikh 
Nasir-ud-din  took  up  the  case,  and  that  under  those  circumstances 
Section  191  of  the  Code  did  not   empower   him   to  proceed   with 
the  suit  from  the  stage  at   which    his   predecessor  left  it.     This 
contention  was  based  on  the  words  in  the   section   "  taking   down 
"  any  evidence  or  causing  any  memorandum  to   be  made,"  which 
Mr.  Lai  Chand    argues  should   be   interpreted    to   mean  "  while 
"  taking  down  any  evidence  or  while  causing,"  etc.,  the  intention 
being  to  restrict  the  operation  of  the  section  to  those  cases   only 
in  which  the  new  Judge  takes  up  the  case  before  the  whole  of  the 
evidence  has  been  concluded.     We  cannot  accept  this  argument. 
It  is  absurd  to  suppose  that  the   Legislature  intended  that  while 
a  Judge  who    had   recorded   the   evidence  of   one   unimportant 
witness  in  a  case  where  fifty  witnesses  had  been  examined  before 
his  predecessor,  should  have  the  power  to  go  on  with  the  suit,  a 
Judge  who  had  not  recorded    any   evidence   either   because  the 
case  was  one  which  did  not  need  oral   evidence   or   because   the 
two  or  three  witnesses  in  the  case  had  all  been  examined  before 
his  predecessor,  should  be  incompetent  to  proceed   with  the  suit 
at  the  stage  at  which  his  predecessor  left  it.  This  was  certainly  not 
so  decided  in  the  recent  ruling  of  this  Court  to    which  reference 
has  been  made  above.     In  our  opinion  the    words  "  taking  down 
"  any  evidence   or  causing  any  memorandum  to  be  made,"    were 
intended  merely  to  describe  the   Judge  who  had   been  prevented 
from  concluding  the  trial  and  mean  nothing  more   or  less    than 
"  the  Judge  who  has   taken  down  the  evidence  or  caused,"    &c. 
Mr.  Lai  Chand's  second  objection  was,  therefore,  also   overruled 
by  us. 

To  turn  now  to  the  questions  argued  before  us  on  the  merits 
of  the  appeal.  For  the  appellant  it  is  urged  that  plaintiff's 
suit  should  have  been  dismissed  in  its  entirety,  and  for  the 
following  reasons,  namely  : — 

(i)  the  adoption  of  defendant  No.  L  was   perfectly    valid 
.  and  gave  defendant  No.  1  the  right   to  the  whole  of 
the  deceased's  property  ; 

(h)  the  compromise  effected  by  Nur  Shah  is  not  binding 
on  defendant  No.  1,  inasmuch  as  Nur  Shah  had  no 
power  under   Muhammadan   Law  to  give  away  a 
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large  portion  of  the  minor's  property;  and  also 
because  the  leave  of  the  Court  was  not  obtained  to 
the  compromise  ; 

(in)  the  suit  is  barred  under  the  provisions   of  Section  373, 
Civil  Procedure  Code. 

It  will  be  more  convenient  to  deal  6rst  with  the  third  of  the 
above  grounds.  Plaintiff's  former  suit  was  undoubtedly  "  with- 
drawn "  by  him,  and  we  cannot  agree  to  Mr.  Grey's  ingenious 
suggestion  that  it  was  withdrawn  with  the  implied  permission 
of  the  Court  "  with  liberty  to  bring  a  fresh  suit."  It  was,  on  the 
contrary,  withdrawn  absolutely  and  unconditionally,  and 
there  is  nothing  in  the  Court's  order  upon  plaintiff's  application 
from  which  it  can  be  inferred  that  the  Conrt  granted  plaintiff 
permission  to  withdraw  with  liberty  to  bring  a  fresh  suit. 
Not  only  on  this  ground  but  also  because  in  any  case  the 
permission  required  by  Section  373  must  (as  we  consider)  be  in 
express  terms,  we  must  hold  that  the  plaintiff  is  precluded  from 
bringing  the  present  suit  if  this  latter  suit  is  one  "  for  the  same 
"matter"  as  was  involved  in  the  former  suit.  The  former 
suit  was  for  cancellation  of  the  deed  of  adoption,  and  without 
doubt  the  present  suit  also  prays  for  that  relief,  though  merely 
in  the  alternative.  But  the  plaiut  now  before  us  read  as  a 
whole  and  in  conjunction  with  paragraph  6  of  pbiintiff's  replica- 
tion, is  clearly  based  primarily  and  in  the  main  on  the  terms  of 
the  compromise.  Plaintiff  has  throughout  been  willing  to  loyally 
abide  by  the  agreement  he  made  with  Nur  Shah,  and  it  is  only 
because  defendant  No.  1,  through  his  guardians,  has  repudiated 
that  agreement  after  having  at  first  accepted  it  and  acted  upon 
it,  that  plaintiff  has  found  himself  compelled  to  sock  relief  from 
the  Courts.  And  all  that  plaintiff  now  wants  is  that  he  should 
be  given  the  two-thirds  share  of  the  properly  to  which  he  is 
entitled  under  the  agreement.  This  is  really  the  gist  of  the  plaint 
and  plaintiff's  pleadings,  and  we  have  the  highest  authority  for 
holding  that  it  is  rather  to  the  substance  and  general  nature  of 
the  plaint  than  to  its  strict  letter  that  regard  roust  be  paid  by 
the  Courts  when  adjudicating  upon  cases  in  this  country.  So 
far  as  the  plaint  prays  for  cancellation  of  the  deed  of  ndoption, 
or  so  far  as  it  challenges  the  validity  of  that  deed,  the  suit  is 
unquestionably  barred  ;  but  if  (as  we  consider)  the  validity  or 
invalidity  of  the  adoption  is  introduced  merely  as  a  subsidiary 
question  and  the  suit  is  in  rculifv  a  suit  for  possession  in 
accordance    with  the  terms  of    the  compromise,    Section    373    it> 
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pro  tanto  no  bar.  And,  in  onr  opinion,  the  true  nature  of  the 
suit  is  of  this  kind,  and  the  real  relief  sought  is  possession 
according  to  the  terms  of  the  compromise.  We  bold,  therefore, 
that  except  in  so  far  as  it  calls  in  question  the  validity  of  the 
defendant's  adoption,  the  suit  is  not  barred  under  Section  373. 

Logically,  the  next  question  to  be  considered  is  whether 
the  compromise  is  valid  and  binding  on  defendant  No.  1.  If  it 
is  binding,  then  obviously  it  is  immaterial  to  discuss  the  rights 
to  which  defendant  Xo.  1  would  be  entitled  as  adopted  son  of 
Lutf  Ali  Shah.  Whatever  those  rights  may  have  been,  they 
became  merged  in  the  rights  to  which  Lo  is  entitled  under  the 
agreemant  made  by  Nur  Shall,  If,  on  the  other  hand,  the 
compromise  is  not  valid  una  binding  on  defendant  No.  1, 
plaintiff's  suit  must  fail,  as,  whether  the  adoption  was  valid  or 
not,  he  cannot  now  question  it,  his  right  to  do  so  being  barred 
under  the  provisions  of  Section  37o. 

The  grounds  upon  which  Mr.  Lai  Chand  contends  that  the 
compromise  is  not  binding  on  defendant  No.  1  are,  firstly,  because 
Nur  Shah,  defendant's  father,  had  no  authority  under  the 
principles  of  the  Muhammadan  Law  of  guardianship,  to  give 
away  any  part  of  his  son's  immoveable  property  ;  and  secondly, 
because  the  sanction  of  the  Court  was  not  accorded  to  the 
compromise  as  required  by  Section  462,  Civil  Procedure  Code. 

Under  Muhammadan  Law,  the  case  of  a  minor's  property 
legally  devolves  in  the  first  place  on  his  father,  and  consequently 
there  can  be  no  doubt  that  Nur  Shah  was,  qua  that  property, 
the  lawful  guardian  of  Ghulam  Ali  Shah's  landed  property.  It 
is  also  a  principle  of  that  law  that  no  guardian  of  a  minor's 
property,  be  that  guardian  near  or  remote,  has  the  right  to  so 
deal  with  the  property  that  nothing  but  loss  can  accrue  to  the 
minor;  no  guardian  can,  therefore,  raaku  a  third  party  a  dotation 
of  the  minor's  property  or  any  part  of  if.  On  the  other  hand,  a 
minor's  landed  proprety  can  be  sold  by  his  guardian  under 
certain  circumstances ;  it  can  be  sold  if  the  sale  is  for  double 
the  value  of  the  property,  if  there  arc  no  means  of  supporting 
the  miuor  without  having  recourse  to  a  sale  of  his  property,  if 
the  lands  be  in  imminent  danger  of  boing  lost,  or  if  it  is  neces- 
sary to  sell  in  order  to  save  the  property  from  usurpation,  or  if 
some  similar  emergency  exists  (sir  &Iacnaghteu's  Principles  and 
Precedents  of  Mubammaihm  Law,  Chapter  VI II).  In  l\nli 
Dull  J  ha  v.  Abdul  All    (i),  decided    by    their    Lordships    of    the 

(')  /.  I.  11.,  XVI  Culc,  627,  P.  C. 
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Privy  Council,  it  was  held  (to  quote  the  words  of  the  placitum) 
that  "  by  the  Muhaminadan  Law,  guardians  are  not  at  liberty  to 
"  sell  the  immoveable  property  of  their  wards,  the  title  to  which 
"property  is  not  disputed,  except  under  certain  circumstances 
"  specified  in  Macnaghten's  Principles  of  Muhammadan  Law, 
"  Chapter  VIII,  clause  li.  But  where  disputes  existing  as  to 
"  the  title  to  revenue-paying  land,  of  which  part  formed  the 
"  ward's  shares,  sold  by  their  guardians,  were  thereby  ended, 
"  and  it  was  rendered  practicable  for  the  Collector  to  effect  a 
"  settlement  of  a  large  part  of  the  land,  a  fair  price,  moreover, 
"  having  been  obtained,  the  validity  of  the  sale  was  maintained 
11  in  favour  of  the  purchaser  as  against  the  wards  for  whose 
"  benefit  the  transaction  was." 

Now  in  the  present  case  the  compromise  was  effected  under 

the  following    circumstances  :— The  minor's  title  to  the  property 

was  seriously  threatened  and  a  suit  to  deprive  him  of  the  whole  of 

it  had  been  instituted  by  the  nephew  of  the  deceased  proprietor; 

the  minor's  title  depended  solely  on  the  validity  of  the  adoption  ; 

the  validity  of  the  adoption  was  exceedingly  doubtful,  inasmuch 

as  it  was  unquestionably  invalid  under  Muhammadan  Law    and 

no   single  instance    appears  to    be   forthcoming   of  an    adoption 

having  been  effected  by  a  member  of  the  Bokhari  Sayad  tribe   to 

which  the  parties  belong ;  the  deed  of  adoption  was  executed  by 

an  old  man  on  the  verge  of  the   grave.     Taking    all  these'  facts 

into    consideration,  Nur  Shah  was  clearly  acting  in  the    minor's 

best  interests  when  he  consented  to  foi  ego  a  very  doubtful  title 

to  the   whole  of  the  property  in  return  for  an   absolute   and  safe 

title  to  one-third  of  the  property.    And  as  at  that  time  Nur  Shah 

had  every  reason  to  suppose    that   the    plaintiff  would    succeed 

in  his  suit  (for  the  onus  of  proving  a  custom  of  adoption  contrary 

to  the  recognised   principles  of  the  personal  law    of  the    parties 

would  have   been   on  the   defendant,  and    Nur   Shah  must  have 

known   that  no     adoption   had    previously   taken    place  in   the 

tribe),  all  that  was  given  up    was  a  very   shadowy    and   dubious 

claim  in  consideration  of  defendant  being   allowed  to  retain   in 

full  ownership  a    substantial   portion  of  the   property.     For   ail 

practical  purposes  this    snrrender  amounted  to   a  safe  for  good 

consideration  of  a    more  or  less   weak  claim    to   property   under 

circumstances    when  the  whole  of  that  property  was  in  imminent 

danger   of   being  lost  to   the   minor.     Nur    Shah's     act    was, 

therefore,  so  obviously   in    the  best   interests  of  his    minor   son, 

that  we  cannot  but  regard  it  as  fully  justified  by  Muhamniadan 

Law  and  as  binding  on  the  minor. 
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The  question  then  arises  whether  the  omission  on  the  part 
of  Nur  Shah  to  obtain  the  sanction  of  the  Court  under  Section 
462,  Civil  Procedure  Code,  renders  the  compromise  ineffectual  as 
against  the  minor  ?  Under  Section  462  the  omission  to  obtain 
the  leave  of  the  Court  makes  the  compromise  not  void  absolutely, 
but  voidable  as  against  all  parties  other  than  the  minor.  The 
compromise  is  not,  therefore,  a  mere  nullity,  though  it  can  be 
set  aside  at  the  instance  of  the  minor  if  the  equities  of  the  case 
so  require.  In  the  present  case,  however,  we  do  not  think  that 
a  Court  would  be  justified  in  setting  the  compromise  aside.  The 
agreement  was,  as  we  have  endeavoured  to  show,  distinctly 
advantageous  to  the  minor,  and  it  was  after  execution  acted 
upon  both  by  the  plaintiff  who,  in  consideration  of  it,  withdrew 
from  his  suit,  and  by  the  defendant's  father  who,  in  accordance 
with  its  terms,  applied  for  mutation  of  names  in  favour  of  his 
son  in  respect  of  the  one-third  share  given  to  the  latter  there- 
under. Further,  restitutio  in  integrum  is  now  impossible. 
Plaintiff  had  previously  to  the  compromise  an  undoubted  right 
to  challenge  the  validity  of  the  title  under  which  defendant  No.  J 
claimed  the  property.  This  right  plaintiff  surrendered  in 
consideration  of  the  agreement  and  in  reliance  thereupon  he 
unconditionally  withdrew  the  suit  which  he  had  brought  to  have 
that  title  declared  invalid  as  against  his  rights.  He  has  now 
lost  that  right  and  it  would  be  in  the  highest  degree  inequitable 
to  hold  that  while  plaintiff's  right  of  questioning  defendant's 
title  is  gone,  in  consequence  of  the  agreement,  the  defendant  is 
nevertheless  at  liberty  to  ignore  so  much  of  that  agreement  as  is 
unfavourable  to  himself.  In  other  words,  it  would  be  unjust — 
indeed  it  would  be  monstrous — to  hold  that  defendant  can  rely 
on  the  compromise  and  the  plaintiff's  withdrawal  of  the  former 
suit  to  protect  his  dubious  title  to  the  property  from  further 
attack  on  plaintiff's  part,  and  at  the  same  time  can  repudiate  the 
compromise  (without  which  plaintiff  would  not  have  given  up 
his  previous  suit)  so  far  as  it  affects  the  share  of  the  property 
which  was  given  to  plaintiff  to  induce  him  to  acknowledge  any 
right  whatever  on  defendant's  part  to  a  portion  of  that  property. 
As,  therefore,  we  cannot  put  the  parties  back  in  the  same 
position  in  which  they  were  when  compromise  was  effected,  and 
as  the  compromise  was  per  se  beneficial  to  the  minor  and  was  acted 
upon  by  both  parties  to  it,  we  must  decline  to  set  the  agreement 
aside  or  to  hold  that  it  is  not  binding  on  defendant  No.  1. 

Having  thus  found  that  the  present  suit,  so  far  as  it  is  based 
on  the  compromise,  is  not  barred  under  Section  373,  and  that  the 
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compromise  is  valid  and  binding  on  defendant  No.  1,  we  must 
dismiss  the  defendant's  appeal.  As  we  have  observed,  the 
decree  of  the  lower  Court  is  practically  in  accord  with  the  terms 
of  the  compromise  and  as,  in  our  opinion,  plaintiff  is  entitled  to 
succeed  on  the  basis  of  that  compromise,  it  follows  that  the 
decree  appealed  from  should  be  affirmed. 

We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No- 4. 

I'efore  Mr.  Justice  Robertson  and  Mr.  Justice  Rennie. 
NATHU  AND  OTHERS,— (Defendants),— APPELLANTS,      x 

Versus  >  Appellate  Side. 

RAM  DAS  AND  OTHERS, -(Plaintiffs),— RESPONDENTS.    ) 
Civil  Appeal  No.  751  of  1900. 

Marriage — Marriage  by  chadar  andazi  between  a  Rhatri  and  a  Khatrani 
widow— Legitimacy  of  children  of  such  marriage — Act  XV  of  1856. 

Held,  thrtt  a  marriage  by  the  chadar  andazi  form  between  a  Khatri  and 
a  Khatrani  widow  is  valid  and  legal  under  the  provisions  of  Act  XV  of  1856 
as  a  form  of  marriage  giving  the  status  to  the  woman  of  a  lawful  wife 
and  making  the  offspring  legitimate  and  entitle  to  inherit. 

Lai  Chand  v.  Thakar  Devi  (l)  cited  and  followed. 
Further  apped  from  the  decree  ofD.  C.  Johnstone,  Esquire,  Divisional 
Judge,  Umballa  Division,  dated  \9t?i  April  1900. 

Oertel,  for  appellants. 

Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  facts   of  this  case  are  fully  given  in  the     15//i  July  1904. 
judgments   of  the  lower  Courts   and    need   not   be  recapitulated 
at  length. 

One  Tbakur  Das,  a  Khatri,  died  in  March  1898,  leaving 
several  sons.  The  plaintiffs  are  his  collaterals,  and  alleging  that 
the  sons  were  illegitimate  claim  the  property.  They  allege  that 
the  mother  of  the  sons  of  Thakur  Das  was  not  his  wife,  that  she 
was  not  a  Khatrani  at  all  and  therefore  could  not  marry  the 
deceased,  and  further,  that  there  was  no  marriage  in  fact,  and  that 
Mussammat  Hint  Devi  beiug  admittedly  a  widow  at  the  time, 
by  custom  no  valid  marriage  could  be  contracted  between  Thakur 
Das  and  Mussammat  Hira  Devi. 

(0:49  P.  B.,:1903. 
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As  to  the  factum  of  marriage,  we  agree  with  the  learned  Divi- 
sional Judge  that  it  is  proved  that  Thakur  Das  did  go  through  a 
ceremony  of  chadar  andazi  with  Mussammat  Hira  Devi,  and  that 
they  both  clearly  intended  that  ceremony  to  constitute  a  valid 
marriage.  Thakur  Das  made  a  will  when  in  his  fall  senses,  in 
which  ho  states  clearlv  that  he  and  Mussammat  Hira  Devi,  a 
Khatrani  woman,  had  been  validy  married  by  chadar  andazi  and 
had  had  two  legitimate  children.  We  think  that  there  is  a  wood 
deal  on'  the  record  which  tends  to  show  that  even  by  custom  such 
a  marriage  is  recognized  among  Khatris  of  the  tract,  but  apart 
from  that,  we  think,  in  accordance  with  the  provisions  of  Act 
XV  of  1856,  the  marriage  was  clearly  valid.  It  is  characteristic 
of  the  laudable  desire  of  the  Courts  of  this  country  to  recognize 
the  customs  and  personal  laws  of  parties  before  them,  that  the 
very  existence  of  Act  XV  of  1856  has  been  ignored  in  this  case. 
That  Act  is,  however,  on  the  Statute  book  and  we  are  bound  by 
it.  As  its  provisions  and  effects  have  been  very  fully  considered 
in  a  recent  judgment  of  this  Court,  in  Lai  Chand  v.  Mussammat 
Thakur  Devi  and  others  (*),  a  judgment  in  which  we  entirely 
concur,  it  is  unnecessary  to  discuss  its  effect  here.  We  think  tho 
learned  Divisional  Judge  quite  correct  in  finding  that  Mussammat 
Hira  Devi  was  a  Khatri  woman,  a  widow,  and  that  there  was  no 
other  bar  to  her  legal  marriage  with  Thakur  Das  except  the  fact 
of  her  being  a  widow.  As  Thakur  Das  and  Mussammat  Hira 
Devi  desired  to  contract  a  marriage,  and  did  contract  a  marriage 
with  such  ceremonies  as  were  possible  and  reasonable  and  in 
accordance  with  the  custom  of  widow  marriage  prevailing  in  the 
surrounding  tribes,  we  think,  apart  from  the  validity  of  the 
marriage  uoder  custom,  that  it  must  be  held,  following  Lai 
Chand  v.  Mussammat  Thakar  Levi  (*),  to  be  clearly  a  valid 
marriage  in  accordance  with  the  provisions  of  Act  XV  of  1856, 
by  which  we  are  bound  to  abide.  We,  therefore,  hold  it  to  be 
proved  that  there  was  a  valid  marriage  between  Thakur  Das  and 
Mussammat  Hira  Devi,  and  that  the  issue  of  that  marriage 
was  legitimate.  We  accordingly  accept  the  appeal  and  dismiss 
the  claim  with  costs  throughout. 

Appeal  allowed. 


(*)  49  P.  R,  1903. 
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No.  5. 

Before  Mr.  Justice  Anderson  and  Mr.  Justin  Robertson. 

NAND  SINGH— (Defendant),— APPELLANT,  j 

Yersus  \  Rkferknxe  Bibb. 

BISHEX   SINGH— (Plaintiff),— RESPONDENT.  ' 

Civil  Reference  No.  20  of  1903. 

Mortgage — Mortgage  of  land  by  agriculturist  by  way  of  conditional  sale 
— Punjab  Alienation  of  Land  Act,  1900,  Section  9  (2). 

Held,  that  Section  9  (2)  of  the  Panjab  Alienation  of  Land  Act  applies 
to  any  mortgage  made  by  an  agriculturist  of  his  land  in  which  there  is  a 
condition  intended  to  operate  by  way  of  conditional  sale  even  where  the 
alienee  is  also  an  agricnlturist. 

Case  referred    by   Qazi   Muhammad    Adam,    C.M.G.,   Divisional 
Judge,  Ferozepore  Division,  on  30/7*  Xovemder  1903. 

The  judgments  delivered  hy  the  learned  Judges  of  the  Chief 
Court  was  as  follows  :  — 

KBSON,  J.— This  is   a  reference  by  the    Divisional  Judge  19th  March  1904. 
of  Ferozepore.     The  parties  concerned  are  both  Jats,  members  of 
an   agricultural  tribe  in   Ferozepore  District,  as  defined  by  Act 
XIII  of  1900. 

Iu  a  suit  instituted  subsequent  to  8th  June  1901,  when  the 
Act  has  becu  held  to  have  come  into  force,  plaintiff,  who  was 
out  of  possession,  sued  for  possession  and  obtained  a  decree  from 
the  Civil  Court  recognizing  the  validity  of  the  defendant's 
mortgage  which  was  by  way  of  conditional  sale. 

The  Divisional  Judge  referred  the  case  to  the  Collector, 
under  Section  9,  Sub-section  3  of  the  Act,  but  the  Collector 
declined  to  take  action,  as  both  parties  were  Jats,  i.e.,  the  mort- 
gagor and  mortgagee  were  both  members  of  an  agricultural 
tribe. 

The  Collector  did  not  refer  to  any  section  of  the  Act,  but  it 
would  appear  he  was  of  opinion  that,  by  clause  2  of  Section  3, 
ho  was  exempted  from  the  need  of  sanctioning  such  an  alienation 
when  the   transaction  had  taken  place  previous    to    the    promul- 

!i  of  the  Act  and  the  mortgagee  was  a  member  of  au 
ilt in al  tribe. 

think    thut   Section   3   must   be   read  a3  referriutr   to 
alienations  made    subsequent  to  the  dale  when  the  Act  came  into 
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Section  10  provides  that,  in  any  mortgage  made  after  the 
commencement  of  this  Act,  any  condition  which  is  intended  to 
operate  by  way  of  conditional  sale  shall  be  null  and  void. 

This  indicates  that  the  intention  of  the  legislature  was  to 
put  an  end  to  such  contracts  and,  although  it  did  not  go  so  far  as 
to  give  this  provision  retrospective  effect,  the  tendency  is  plain. 

Section  9,  clause  2,  lays  down  the  procedure  to  be  followed 
when  a  member  of  an  agricultural  tribe  has,  before  the  com- 
mencement of  the  Act,  made  a  mortgage  of  his  land  in  which 
there  is  a  condition  of  sale,  and  contains  no  exception  in  favour 
of  such  alienation  being  made  to  another  member  of  an 
agricultural  tribe.  This  confirms  us  in  the  view  that  Section  9 
is  in  no  way  governed  by  Section  3  (1),  but  that  the  intention 
of  the  legislature,  in  all  such  cases,  was  to  subject  such  mortgages 
to  a  species  of  revision  of  the  original  contract  by  the  Revenue 
authorities,  whilst  avoiding  the  odium  of  absolutely  cancelling 
them. 

In  this  view  of  the  matter  the  Civil  Courts  appear  to  be 
bound  to  refer  cases  in  which  it  is  sought  to  enforce  a  mortgage 
by  way  of  conditional  sale  when  the  mortgagee  is  a  member  of  an 
agricultural  tribe  just  as  much  as  if  he  were  a  money-lender. 
The  Collector  may,  in  his  discretion,  decline  to  exercise  the  power 
conferred  on  him  by  Section  9  which  will  be  tantamount  to 
sanctioning  a  permanent  alienation.  This  would  be  a  superfluous 
action  on  his  part  if  the  alienation  were  a  fresh  one  made  by  any 
person  coming  under  clauses  (a),  (t)  or  (c)  of  Section  3  (i),but  we 
do  not  consider  it  superfluous,  if  it  be  admitted  that  the  Act  does 
coutemplate  the  revision  of  all  contracts  of  mortgage  by  way  of 
conditional  sale  when  the  proceedings  for  enforcement  of  a 
condition  intended  to  operate  by  way  of  conditional  sale  are 
instituted  or  pending  at  the  commencement  of  the  Act  in  any 
Civil  Court.  In  the  present  case  proceedings  for  enforcing 
foreclosure  had  been  commenced  on  8th  March  1900  and  the  year 
of  grace  had  terminated  before  the  8th  June  190J. 

The  judgment  in  Civil  Revision  No.  145  of  1902  h'eatsof  a  case 
when  proceedings  for  enforcement  of  foreclosure  had  terminated 
before  the  Act  came  into  force  and  a  suit  for  possession  was 
instituted  subsequent  to  8th  June  1901.  The  case  was  similar  to 
the  present  case  save  as  to  the  status  of  the  mortgagee.  It  has  been 
overruled  by  the  judgment  in  Ram  Soth  v.  Kerori  Mai  (x),  where 
it  is  held  that  as  a  mortgage  by    way  of  conditional  Kale   can   no 

0)38  P.  R.,  1904. 
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longer  subsist  after  the  expiry  of  the  year  of  grace  such  a  suit 
would  not  be  a  suit  on  a  current  mortgage  as  contemplated  in 
Section  9  bnt  rather  a  suit  by  an  owner  to  obtain  possession  in 
which  case  reference  to  the  Collector  would  be  unnecessary. 

In  the  present  case,  therefore,  although  Section  9  (o)  of  Act 
XlHof  1900  would  have  been  applicable  if  the  proceedings  in 
connection  with  enforcement  of  the  condition  stated  in  the 
mortgage-deed  had  not  b3en  completed  before  the  Act  came  into 
operation  whether  the  mortgagee  were  or  were  not  an  agri- 
cultariit  or  member  of  an  agricultural  tribe  as  the  mortgage 
would  be  one  of  the  same  kind  as  that  now  prohibted  by  Section 
10,  the  matter  would  be  different  when  the  proceedings  terminated 
before  the  Act  came  into  force  under  the  Full  Bench  Ruling  in 
At  ir    Singh  v.  Ral:a  Ram  (1). 

Oar  answer  to  the  reference  must,  therefore,  be  that 
reference  to  the  Collector  was  unnecessary,  although  not  exactly 
for  the  reason  assigned  by  that  officer,  iiz.,  that  the  mritgagte 
was  not  a  member  of  an  Agricultural  tribe  but  because  there  was 
no  current  mortgage  subsisting  at  the  time  when  the  Act  came 
into  operation. 

Robeijtsov,  J.— Section  10  of  the  Punjab  Alienation  Act  24th  Match  '. 
provides  that  any  condition  intended  to  operate  by  way  of 
conditional  sale  iucladed  in  any  mortgage  made  after  the  Act 
came  into  operation  shall  be  null  and  void.  This  is  of  universal 
application,  and  is  not  confined  to  agriculturists,  or  any  parti- 
cular class. 

Similarly  Section  9,  clause  (2),  provides  a  procedure  in  the 
case  in  which,  before  the  commencement  of  this  Act  an 
agriculturist  has  made  a  mortgage  of  his  land  in  which  there  is 
a  condition  intended  to  operate  by  way  of  conditional  sale. 
Whatever  may  have  been  the  intention,  the  clause  itself  makes 
no  distinction  between  the  case  in  which  the  alienee  is  also  an 
agriculturist,  and  the  case  in  which  he  is  not.  The  clause 
applies  to  all  cases  in  which  the  alienor  is  an  agriculturist  who 
has  made  a  mortgage  with  a  clause  in  it  intended  to  operate  by 
way  of  conditional  sale.  But  in  this  case  as  pointed  out  by  my 
learned  brother,  no  reference  was  necessary  because  no  mortgage 
subsisted  on  8th  Juno  1901,  the  year  of  grace  after  notice  of 
foreclosure  having  expired  before  that  date. 

i1)  103  P.  R„  1901,  F.  B. 
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No.  6. 

Before  Mr.  Jostle*  Reid  and  Mr.  Justice  Battigan. 

GOKAL  CHAND,-(Puintiff),— APPELLANT, 

Appellate  Side. <  Versus 

(  MOHAN  LAL  AND  OTHERS,- (Defendants)  — 

RESPONDENTS. 

Civil  Appeal  No.  61  of  1899. 

Custom—  Pre-empt  Ion—  Mohalla  Mohliyan,  Lahore  city— Vicinage- 
Punjab  Laws  Act,  1872,  8e<tion  11. 

Found,  that  the  custom  of  pre-emption  based  on  vici  nage  in  mohalla 
Mohliyan,  a  sub-division  of  the  city  of  Lahore,  has  not  been  established. 

Alehtub  fi/y  v.  Amir  Chand{x),  Ram  Aira  v.  Gurditta  (2),  Mirza  Anicar 
Ali  v.  Pandit  Sham  Nan  in  (3),  Ranan  Mai  v.  Bhaaat  Ram  (*),  Hakim  Rai 
v.  Muhammad  Din  (5),  Sint  Singh  v.  Jowala  Sahai  ("),  Muhammad  Nawaz 
Khan  v.  Mussammat  Bubo  Sahib  ('),  and  Ali  Bakhsh  v.  Mohya  (*),  referred 
to. 

Further   appeal    frjm   the    decree    cf    D.    C.    Johnstone,    Esquire, 
Divisional  Judge,  Lahore  Division,  ditel  hth  Dec  ember  1898. 

Ganpat  Rai  and  Roshan  Lai,  for  appellant. 
Grey  and  Hukaro  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
28th  Nov.  1904.  Reid,  J.— The   facts   are  stated    in    the    judgments   of   the 

Courts  below. 

The  lower  Appellate  Court  has  found  that  mohalla  Mohliyan, 
in  which  the  property  in  suit  is  situate,  is  a  sub  -division  of  the 
city  of  Lahore,  for  the  purposes  of  Section  1 1  of  the  Punjab  Laws 
Act,  and  that  out  of  a  very  large  number  of  sales  in  the  mohalla, 
only  two  instances,  one  of  1861  and  the  other  of  1893,  in  which 
pre-emption  was  claimed  and  decreed,  have  been  cited.  The 
Court  further  found  that  in  these  two  cases  the  existence  of  the 
right  of  pre-emption  was  assumed,  and  that  in  neither  was  there 
any  real  contest  on  the  point. 

For  the  appellant  it  has  been  contended  that  Guzar 
Mubarak  Khan,  an  ancient  sub-division  of  the  oity,  which 
includes  mohalla  Mohliyan,  is  the  sub-division  for  the  purposes 
of  the  section,  that  mohalli  Mohliyan  is  too  small  to  be  treated 
as  a  separate  sub-division  and  that  many  instances  of  pre-emption 

(>)  189  P.  R.,  1882.  (s)  83  P.  R.,  19C1. 

(2)    42  P.  R  ,  1891.  («)  42  P.  «.,  1903. 

(s)      8  P.  IT.,  1893.  (7)  44  P.  R  ,  1903. 

(♦)    17  P.  R.,  1895.  (•;  52  P.  R.,  1903. 
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in  the  Gazir  have  beeu   established.     The    authorities    cited    on 
•either  side,  which  have  any  bearing  on  the  question,  are  Mehttb 
Roy   v.    Amir    Chand    (x),    in     which    mohilla    Mohliyan     was 
"treated  a^  a  sub-division  for  the  purposes  of   the   section,  and    it 
was  held  that,  assnming,  for  the  sake  of  argument,  the  existence  in 
■the  mohalla  of  a  right  of  pre-emption,  th  s   plaintiff  had  failed  to 
discharge  the  burden  of  proviug  the  conditions  uuder    which    he 
claimed  to  exercise  the  right :  Ram  Atn  v.  Gurditta  (*),  in  which 
it  was  held   that  mohall  i  Purian,  containing  70  houses,  was  not 
for  the  purposes   of   the   section  a    sub-division   of  the   town  of 
Bhera,    which    contained  2,700    houses,    but    was   governed    by 
ihe  custom  prevailing   in  the  town   generally  :  Mirza  Anicar  Ali 
v.  T  and  it  Shim  Xarain  (3),  in  which  Guzar   Rarra    was   treated 
inferentially   as  a  sub-division  of  the  city  of  Lahore,  and  it    was 
held  that  the  special  right  set  up  had  not  been  proved  to  exist  in 
the  city  of  Lahore  or  in  the  Guzar,  though  the  question   whether 
that  Guzar  was  a  sub-division  was  not  considered  :  Raman  Mai  v. 
Bhagot  Ram  (*),  in    which  mohalla  Sutar  Ifandi,  alleged  by  the 
■appellant  to  b3  included  in  Guzar  Mubarak    Khan,    was    treated 
as  a   separate   sub-division,   and  it  was  held   that  evidence  of  the 
•existence  in  adjoining  mohalhis  of  the  right  claimed  only   helped 
the  plaintiff  to  a  certain  extent  in  proving  his  case,  and  did  not 
alter  the  burden  of  proof  imposed  by  the  section  :  Hakim  Rai   v. 
Muhammad    Din  (5),  in  which  it  was  held  that  Guzar  Rarra  was 
too    indefinite  and   rambling  to   be   a    sub-division,    and    that, 
whatever  Guzars  may  have  originally  meant,  they  are  now  more 
or  less  traditional  :  Sant  Singh  v.  Jowalm  Sohai  (6),   in    which    it 
was    held   that   instances   in   neighbouring    sub-divisions    were 
relevant,  though  by   themselves   they    would   be    insufficient  to 
prove  the  custom  in  the  sub-division  in  which  the  property  in  suit 
is  situate:  Muhammad  Nawaz  Khan  v.  Mussammat  Bobi  Sahib  (7), 
in  which  it  was  held    that   Section    11    of   the  Act  referred   to 
main  sub-divisions  of  a  city,  not  to  lanes  and  streets  within  such 
•sub-divisions ;  but   that    the    mere    fact    that    a    sub-division   is 
small  does  not  prevent  its  being  treated  as  a  separate  sub-division  : 
Ali  Bakhsh  v.  Mohya  (s),  in  which  it  was  held  that  Kot    Abdulla 
Shah,  me  of  four   well-known  sub-divisions    of  Mozang,    in   the 
Lahore  District,  was  a  sub-division  for  the  purposes  of  the  section, 
and  that  the  smaller  mohallas  and  kuchas  in  the  Kot  were  not  such 
sub-divisions.     The   City  Superintendent  of  Police,  Lahore,  was 

(»)  189  P.  K,   II  (*)83  P.  «.,  1901. 

(*)    42  P.  II.,  1M>1.  (')  42  P.  /?..  1003. 

(')      8  P.  R.,  1S93.  (T)  4*  P.  P.,  1903. 

(*)     17  P.  H.,  1**5.  (•)  52  P.  B.,  1903. 
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examined  in  this  Court,  for  the  respondent-vendee,  and  produced 
maps  prepared  in  or  before  the.  fourther  quarter  of  1894,  and  the- 
registers  of  the  city  police  guards.  This  evidence  satisfies  us- 
that  since  1894  vwhalla  Mohliyau  has  beon  and  now  is  in  Police 
Guard  No.  G,  and  that  the  area  alleged  by  the  appellant  to  be 
contained  in  Guzar  Mubarak  Khan  has  been  since  189-t  partly  in 
police  guard  No.  5  and  partly  in  police  guaid  No.  6.  The 
appellant  has  failed  to  prove  the  boundaries  of  Guzar  Mubarak 
Khan,  and,  applying  the  authorities  to  the  evidence  on  the  record, 
we  are  satisfied  that  vwhalla  Mohliyan  is  a  distinct  sub-division 
for  the  purposes  of  the  section. 

The  finding  of  the  learned  Divisional  Judge  as  to  the 
number  of  sales  which  have  been  allowed  to  pass  unchallenged 
has  not  been  seriously  contested,  and  we  are  not  satisfied  on  the 
evidence  on  the  record  that  the  custcm  <f  pre-emption  exists  in 
tr.olialla  Mohliyan.  Allowing  all  due  weight  to  the  fact  that 
half  a  dozen  or  more  suits  for  pre-emption  have  been  decreed  in 
respect  of  property  in  adjacent  mokallus,  the  two  instances  in. 
this  moholla  cited,  having  regard  to  the  very  large  number  of 
uncontested  sales,  do  not,  in  our  opinion,  establish  the  existence 
of  the  custom  in  respect  of  the  property  in  suit.  The  appeal 
fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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No.  7. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Robertson, 

LABEL  U,— (Plaintiff),— APPELLANT,  -v 

Venus  f  Appellate  Bids, 

MUSSAMMAT  NIHALI  AND  OTHERS,— (Dkmkdakts),—     ) 
RESPONDENTS. 

Civil  Appeal  No.  952  of  1900. 

Custom—  Alienation — Alienation  by  sonless  proprietor  with  the  consent 
of  the  marest  reversioner — Suit  by  the  son  of  such  reversioner — Locus  standi. 

Held,  that  alienation  by  a  sonless  proprietor  made  openly  and  in  good 
faith,  when  a.-quiesced  in,  also  reasonably  and  in  good  faith,  by  the  heir, 
existing  at  the  time  competent  to  challenge  it,  is  valid  against  all  comer8 
and  cannot  be  contest  ad  by  those  who  may  later  on  come  into  a  position 
which  would,  had  they  held  it  at  the  time,  have  given  them  the  right  to 
conto - 

Harnam  Singh  v.  Rarnam  Singh  (l),Ma$sammit  Fatteh  Bibi  and  of  hers 
v   Allah  Bj.khsh  and  others  (-),  Jiicala  v.  Hira  Singh  (3),  and  Labh  Singh  v. 
I  i  (*),  referred  to. 

Further  appeal  from  the  decree  (f  Captiin  G.  C.  Bead»i,  Divisional 
Judge,  Jullundur  Division. 

lab  war  Da.?,  fur  appellant. 

Golak  Nath,  for  repondents. 

The  judgment  of  the  Coart  was  delivered  by 

Robertson,  J.  — The  facts  in  this  case  appear  fully  from    the    ilth  Nov.  1901. 
judgments  of  the  lower  Courts. 

The  plaintiff's  uncle,  Subha  Singh,  executed  a  will  in  favour 
of  his  daughters  iu  respect  of  his  land  and  houses  ;  this  is  dated 
17th  November  1881. 

On  the  20th  March  1886,  Guln,  brother  to  Subha  Singh, 
plaintiff's  father  and  next  reversioner,  executed  an  unregistered 
document,  in  which  he  stated  that  he  consented  to  the  terms  of 
the  will  and  waived  his  own  reversionary  rights. 

We  have  held  in  our  order,  dated  1th  November  1903,  that 
this  document  is  admissible  in  evidence,  and  its  execution  by 
Gulu  has  now  been  proved. 

On  the  25th  March  188o,  Subha  Singh  and  Gulu  jointly 
executed   an    unregistered   document   by    which    the    w  ill    was 

(l)  84  P.  R.,  1808,  F.  B.  (s)  55  P.  R ,  1903,  F.  b. 

[*)  S±  P,  R.,  1900.  (♦)  15  P.  R.,  1903. 
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converted  into  a    gift.     This   has  been   excluded  from  evidence 
as  unregistered  and  we  cannot  consider  it. 

The  factum  of  the  gift  is,  however,  admitted,  and  it  was 
followed  by  mutation  in  favour  of  Subha  Singh's  daughters  on 
6th  January  1888. 

It  is  true  that  Gulu's  assent  is  not  actually  recorded  at  that 
mutation,  but  he  made  no  objection,  though  he  had  objected  to  a 
similar  mutation  in  1S84  and  on  the  very  same  day  6th  January 
1888,  and  at  the  same  place,  Subha  Singh  executed  a  mutation  of 
certain  land  in  favour  of  Gain,  at  which  Gulu  was  present.  We 
have  no  hesitation  whatever  in  finding  on  the  facts  that'Gulu 
gave  full  and  free  consent  to  the  alienation  by  Subha  Singh  in 
favour  of  his  own  daughters,  and  we  think  it  is  clear  also  that 
there  is  a  connection  between  Gulu's  assent  to  the  alienation  in 
favour  of  Subha  Singh's  daughters,  and  the  mutation  m  favour 
of  Gulu  himself  on  the  same  day. 

On  4th  November  1903  this  case  was  remanded  by  a  Division 
Bench  of  this  Court  for  decision  on  two  issues — 

(1)  Was  the  acquiescence  of  Gulu  in  the   will  executed  by 

his  brother,    Subha  Singh,  sufficient  to  establish  the 
will  as  against  himself  ? 

(2)  As   against  all   other  claimants   including    his   then 

minor  son. 

In  the  return  both  questions  are  answered  in  the  affirmative 
by  the  first  Court,  but  the  learned  Divisional  Judge  would  answer 
the  second  in  the  negative. 

The  learned  pleader  for  the  appellant  called  attention  to  the 
decision  in  Hamam  Singh  v.  Harnam  Singh  and  others  (x)  and 
urged  that  in  accordance  with  that  ruling  the  present  plaintiff, 
who  was  alive,  but  a  minor,  in  1881,  was  not  bound  by  his  father's 
act,  and  also  urged  that  the  principles  laid  down  in  Mussammat 
Fatteh  Bibi  and  ethers  v.  Alia  BaJchsh  and  others  (2),  do  not  apply 
and  arc  at  variance  with  the  Fall  Bench  ruling  in  Hamam  Singh 
v.  Hamam  Singh.  He  further  urged  that  no  proof  of  any 
ispecial  custom  has  been  given.  This  last  is  so  far  correct  that  it 
has  not  been  specifically  proved  that  any  special  custom  exists, 
but  the  whole  trend  of  the  evidence  is  in  favour  of  the  view  that 
such  an  alienation  can  be  validated  once  for  all  by  the  consent  of 
the  collaterals  then  empowered  to  object  if  given  honestly  in  good 
faith.     Before  applying  the  principles  laid  down  by  this  Court  to 


(*)  81  P,  B„  1808,  F.B.         (»)  81  P.  K.,  1900, 
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the  facts  of  this  particular  case  we  wish  to  point  out  that  there  is 
no  conflict  between  the  principles  enunciated  in  Bafnatn  Singh  v. 
Barnard  Singh  (x),  and  Mussammal  Fatten  Bibi  v.  Alia  Bakhsh  (*), 
a  judgment  of  a  single  Judge  which  has  since  been  repeatedly 
approved  and  followed  by  Division  Benches.  In  Hamnm  Singh  r. 
Barnam  Singh  (x),  it  was  found  that  the  father  of  the  plaintiff  in 
that  suit  was  alive  and  had  declined  to  sue  without  sufficient 
cause,  to  contest  an  alienation  made  by  the  granduncle  of  the 
plaintiff  (see  Harnam  Singh  v.  Barnam  Singh  pages  29."), 
296).  The  principle  here  laid  down  is  reasonable  in  itself, 
as  well  as  in  accordance  with  Customary  law.  We  should 
expect  to  find  that  custom  gradually  establishing  itself  which  is 
found  to  meet  the  reasonable  requirements  of  the  community,  and 
the  Courts  in  coming  to  a  decision  on  a  point  of  custom,  would 
very  properly  always  require  much  more  proof  of  the  existence 
of  a  custom  clearly  unreasonable  in  itself  from  the  standpoint 
of  those  affected,  than  of  one  which  is  clearly  reasonable.  So  we 
find  that  in  the  immense  majority  of  cases  custom  has  established 
the  sound  and  reasonable  principle  that  an  alienation  once  made 
openly  and  in  good  faith  by  the  alieuor,  and  acquiesced  in,  also 
reasonably  and  in  good  faith,  by  those  competent  at  the  time  to 
contest  it,  shall  have  finality,  and  shall  not  be  open  to  contest 
by  others  who  may  later  on  come  into  a  position  which  would, 
had  they  held  it  have  given  them  the  right  to  contest  the 
alienation  at  the  time.  The  right  to  make  a  permanent 
alienation  good  against  all  comers,  with  the  consent  of  tho 
collaterals,  which  would  be  bad  without  that  consent,  is  one  of 
the  commonest  features  of  Punjab  custom. 

But  coupled  with  this  we  find  the  thoroughly  reasonable 
principle  also  established  that  when  a  reversionary  interest  is  in 
question,  a  more  remote  reversioner  is  not  necessarily  debarred 
from  protecting  his  future  interest  by  the  fact  that  a  nearer 
reversioner  does  not  care  to  protect  his,  and  without  sufficient 
reason  neglects  to  do  so.  The  reasonableness  of  this  view 
becomes  more  obvious  when  we  consider  that  it  may  often 
happen  that  the  next  reversioner  may  be  an  old  man,  perhaps 
older  even  than  the  alienor,  and  with  an  interest  the  actual 
value  of  which  is  far  less  than  that  of  a  more  remote  reversioner. 
Neither  custom,  nor  this  Conrt,  has  desired  to,  nor  has  established 
a  perpetual  entail  in  Customary  law.  But  custom  has 
been  found   to   recognize   both    the   principles   emphasized     in 
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Harnam  Singh  v.  Jlarnam  Singh  (  ),  ana  in 
BiU  v.  Mia  Bahhsh  (•).  respectively,  and  Chi.  Court 
has  accordingly  recognized  the  existence  of  both,  both  bemg 
reasonable  and  necessary  to  the  proper  conduct  of  tbe  business 
of  life  among  the  communities  concerned.  As  regards  those 
unborn  at  the  time  of  such  an  alienation  the  matter  is  set  at  rest 
by  the  judgment  in  Jawolo  v.  Bira  Singh  and  others  (»),  but  m 
this   case  plaintiff  was  alive  at   the  time  of  the  alienation,  but   a 

minor. 

The  decision   in  Labh  Singh  v.  Qopi  and others   (*)   is  more 
in   point.     In  that  case  a  predecessor  in  title  had  brought  a  suit 
for  pre-emption   in    reference   to   an   alienation,    he   did    not 
challenge  the  sale  on  other  grounds.     He   obtained  a  decree,  but 
did  not  pay  the  pre-emption  money.     Later  there  was  a   further 
alienation     and    Kahn   Singh,     who   had    previously     claimed 
pre-emption,  claimed  it  again,  and  an  amicable  arrangement  was 
made.      Later    Kahn    Singh's   grandson  sued   to   set   aside  the 
alienation   altogether.     It   was  held  that   Kahn    Singh's    action 
debarred   him   from  doing  SO.     The    learned  Judges   remarked: 
"  The  person  in  enjoyment  of  the   property   or   entitled  to  object 
"  to     the    alienation   must    be   allowed    a    certain     latitude     of 
"  iud^ment    as    to    the    mode  in  which  the  property  or  the  right 
"should  be  protected  when  invaded  orpnt  in  jeopardy  by   others, 
"  and    in  our  opinion  his  successors  and  descendants  must  be  held 
"  to  be  bound  by  the  view  taken  by  him.     It  would  be  intolerable 
"  and  would   put  an  end  to  all  finality  in  proceedings  in  a   Court 
"of   justice  if  it  were  otherwise."     With  this    view  we  entirely 
concur. 

In  the  case  before  us,  we  think  it  quite  clear  that  Gulu,  who 
had  certainly   no  reason  for  wishing  to  injure  his  son's  interests 
or  his  own,  acted  in  good  faiih,  considered  his  proper  course,  and 
honestly   acquiesced   in   the   alienation   believing   it  to  be  valid 
and  proper  according  to  the  Customary  law  which  governed  him. 
It  is  also  possible  that  he  got  some  solatium.     He  did  not  merely 
stand  aside,  he  took  definite  and  considered  action,  and  we  think 
that   his   son   was   and  is    bound   by  the  action  of  his   father. 
Without    calling   on   counsel  for  the  respondent,   therefore,    wo 
reject   the   appeal   with  costs,  holding  that  the  consent   of  Gulu 
rendered  the  alienation  valid  against  all  comers. 

Appeal  dismissed. 


(»)  84  P.  if.,  1808,  P.  B.         (3)  55  P.  «.,  1103,  F.  B, 
^)  84  P.  B„  WOO.  (*)„15fcP...*.,L1808. 
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No.  a 

Before  Mr.  Justice  Iieid. 
RALLA  MAL,— (JoDeMBST-ptBTOB),— APPELLANT, 

Yersus  f  Apr  ELI-ATE  Btam. 

MUSSAMMAT  MALAN    AND  ANOTHER,— 
(Decree-holders),— RESPONDENTS. 
Civil  Appeal  No.  971  of  1903. 

Execution  of  decree— Limitation—  Starting  point  for  limitation  \chere 
an  application  for  revision  u-as  admitted — Limitation  Act,  1S77,  Schedule  II, 
Article  179. 

A  brought  a  suit  against  B  for  the  possession  of  a  house  and 
obtained  a  decree  on  the  28th  April  1898.  The  defendant  preferred  an 
appeal  which  was  dismissed  by  the  Divisional  Judge  on  7th  October  1S9S. 
He  then  filed  an  application  for  revision  to  the  Chief  Court,  which  waa 
admitted  as  a  further  appeal,  but  waa  finally  rejected  on  29th  July  1901. 
On  an  application  on  the  10th  Fibruaiy  1903  by  the  decree-holder  to 
execute  the  said  decree  an  objection  was  raised  by  the  judgment-debtor 
that  execution  was  barred  by  lapse  of  time 

Held,  that  the  order  passed  by  the  Chief  Court  rejecting  the  applica- 
tion for  revision  must  be  treated  as  the  "  final  order  or  decree  of  the 
Appellate  Couit  "  within  the  meaning  of  clause  2,  Article  179  of  the 
second  Schedule  to  the  Indian  Limitation  Act,  1877,  and  that  the  applica- 
tion of  the  10th  February  1903  for  execution  was  therefore  within  time. 

A}  peal  from  the  order  of  0.  L.  Dundas,  Esquire,  Divisional  Judge, 
H  ■Jiiarpur  Division,  dated  20th  July  1903. 

iinu  Singh,  for  appellants. 
Ganga  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— I  see  no  reason  for  interference.  ]5^  jf0Vt  1904. 

The  decree  of   which  execution  is  sought  was  passed  on  the 
■h  April  1898.     An   appeal  was   preferred   to  the  Divisional 
Judge  and  dismissed  on  the  7th  October  1898. 

On  the  6th  May  1S99  my  brother  Chatterji  passed  the 
following  order  on  an  application  under  Section  40  of  the  Courts 
Act,  a  certificate  having  been  refused  by  the  Divisional  Judge. 

"The  point  is  one  of  law  and  maybe  considered  by  a 
Bench." 

This  must  be  treated  as  an  order  admitting  a  further 
appeal,  not  as  an  order  admitting  an  application  for  revision, 
under  Section  622  of  the  Code  of  Civil  Procedure,  although 
the  application   contained  an   alternative  prayer  for  revision 
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under  that  section,  inasmuch  as  the  section,  as  modified  by 
the  Punjab  Courts  Act,  did  not  justify  interference  on  "  a 
point  of  law  ". 

The  order  passed  by  the  Division  BeDch  on  the  29th  July 
1901,  "  rejecting  the  application  with  costs",  must  be  treated 
for  the  purposes  of  Article  179  (2)  of  the  Limitation  Act  as  tho 
final  order  of  the  Appellate  Court,  and  the  application  of  the 
J 0th  February  1903  for  execution  is  within  limitation,  although 
no  decree  was  framed  by  this  Court. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  9. 

Before  Mr.  Justice  Reid. 

MUHAMMAD  YASIN— (Plaintiff),— PETITIONER, 

Revision  Bids,  ^  Versus 

THE  MUNICIPAL  COMMITTEE,  LAHORE,- (Defendant),— 

RESPONDENT. 

Civil  Revision  No.  1301  of  1904. 

Punjab  Municipal  Act,  XX  of  1891,  Sections  2,  92-  Sanction  to  build 
—Sanction  granted  under  Act  XIII  of  1884— Effect  of  Act  XX  of  1891  upon 
such  sanction, 

A  Municipal  Committee  refused  to  permit  plaintiff  to  erect  a  certain 
building.  Plaintiff  filed  a  suit  for  perpetual  injunction  restraining  tho 
Committee  from  interfering  with  his  building  on  the  ground  that  in  1889 
permission,  of  which  he  did  not  avail  himself  at  the  time,  had  been  granted 
to  his  ancestor  under  Section  88,  Act  XIII  of  1881  and  that  inasmuch  as 
that  Act  oontained  no  provision  for  sanction  abating  unless  the  building] 
sanctioned  was  erected  within  a  specified  period  he  was  entitled  to  avail 
himself  of  it  at  any  time. 

Held,  that,  inasmuch  as  under  Section  2  of  Act  XX  of  1891  the 
sanction  of  1880  must  bo  treated  as  if  it  had  been  granted  under  that  Act, 
the  petitioner  was  only  entitled  to  avail  himself  thereof  within  one  year  of 
the  date  on  whieh  that  Act  came  into  force. 

Petition  for   revision   of  tha   order    of   A.   Kensington,     Esquire, 
Divisional  Judge,  Lahore  Division,  dated  29th  April  1904. 

Golak  Nath,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

llth  Nov.  19043  Rsir»»  J-~Mr-  Golak  Nath  contends  that,  although  Section  2 

of   the  preseut  Municipalities  Act,  XX  of  1891,   provides  that 
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orders  passed  under  the  previous  Act  shall,  as  far  as  may  be, 
be  deemed  to  have  been  passed  under  the  present  Act,  the 
limitation  of  One  year  provided  by  Section  92  (6)  of  the  present 
Act  does  not  apply. 

I  am  unable  to  allow  this  contention,  the  effect  of  Section  2 
being,  in  my  opinion,  to  render  it  necessary  to  treat  the  order 
.  granting  sanction  to  build  as  if  it  had  been  passed  on  the  date 
on  which  the  preseut  Act  came  into  force.  As  such  the  petitioner 
had  to  avail  himself,  within  one  year  of  the  Act  coming  into 
force,  of  the  sanction  granted.  This  he  has  admittedly  not  done. 
The  application  is  rejected. 

Applied  Hon  dismissed. 


No.  10. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Anderson. 

RAM  CHAND  AND  OTHERS,— (Plaintiff?),— 
APPELLANTS, 

Versus 
DIAMOND  JUBILEE  FLOUR  MILLS  COMPANY,  LIMITED,   J 
AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  596  of  1903. 

Company—  Contracts  by  Directors  with  Company — Duty  oj  disclosure  of 
Director's  interest — Articles  of  Association — General  ivoris — Ratification 
and  adoption  of  Contracts. 

The  plaintiffs  sued  the  defendant  Company  and  its  Managing  Agents 
for  damages  on  the  allegation  that  they  were  offered  the  appointment  of 
mutsaddis  to  the  defendant  Company  by  its  Managing  Agents  on  condition 
of  their  financing  the  Company  to  the  extent  of  Ks.  70,000  and  their 
remaneration  had  been  fixed  at  eight  ar.nas  per  cent,  on  all  purchases  of 
raw  materials  and  Rs.  1-6  per  cent,  on  all  sales  of  its  produce  except  such 
as  the  plaintiffs  declined  to  guarantee  and  countersign  and  that  in  addition 
to  the  above  the  Managing  Agents  of  the  Company  had  agreed  to  give 
the  plaintiffs  a  quarter  of  their  own  commission  which  by  the  Articles  of 
Association  of  the  Company  had  been  fixed  at  7V  percent,  on  the  gross 
profits  of  its  business.  The  plaintiffs  had  accepted  the  offer  which  had 
been  embodied  in  an  agreement  drafted  by  the  legal  adviser  of  the  Company 
with  a  further  condition  that  they  were  irremovable  for  twenty  years 
except  for  personal  dishonesty  and  that  they  were  not  to  be  bouud  to  make 
any  purchases  and  sales  for  the  Company  unless  they  were  willing  to 
do  so.  That  plaintiffs  had  duly  performed  their  part  of  the  agreement  but 
tfce  defendants  had  terminated  the  said  agreement  in  violation  of  its 
express  terms  without  the  plaintiffs'  consent. 


APPELLATE    SlB*. 

\ 
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The  defendants'  contentions  amongst  others  were,  that  the  agreement 
was  invalid  and  not  binding  on  the  Company  : 

(a)  because  it  had.been  entered  into  with  one  of  the  Directors  without 

the  knowledge  of  other  Directors  and  the  shareholders  j 

(b)  because  it  has  been  entered  into  by   the   Managing  Agents    in 

excess  of  their  authority  and  was  against   the  interests   of   the 
Company. 

It  appeared  ^a^  ^10  co&tract  purported  to  be  one  with  tho  defendant 
Company  and  the  Directors'  interest  in  it  was  patent  in  the  writing  in 
which  it  was  embodied.  There  was  no  concealment  and  it  was  drawn  up 
or  revised  by  the  Standing  Counsel  of  tha  Company,  who  ha  I  never  bafore 
ho  appeared  to  conduct  the  defence  on  behalf  of  the  Company,  pointed  out 
its  invalidity  or  impropriety.  In  tho  Articles  of  Association  of  the 
Company  it  was  provided  that  the  office  of  a  Director  should  be  vacated 
if  he  should  enter  the  Company's  service  or  become  a  director  in 
a  similar  or  competing  company  or  become  directly  or  indirectly  interested 
in  any  similar  business  without  the  sanction  of  tho  shareholders  at  a 
general  meeting  and  that  he  should  not  vote  when  any  question  relating 
to  any  such  contract  is  put  before  the  general  meeting  of  the  share- 
holders. 

Held,  that  under  the  circumstances  as  found  the  contract  did  not 
come  within  the  prohibitory  rale  that  a  Director  of  a  Company  by  reason 
of  his  standing  in  a  fudiciary  position  to  the  shareholders  could  not  make 
a  binding  contract  for  profit  to  himself  in  a  transaction  in  which  the 
Company  was  interested  without  the  knowledge  and  sanction  of  the 
shareholders,  which  is  of  general  application,  an  I  consequently  tho 
plaintiffs  were  entitled  to  maintain  their  action  against  the  Company, 

Held,  also,  following  Tara  Chand  v.  Ganesh  Flour  Mills  Company, 
Limited,  Delhi  (l),  that  although  the  Articles  of  Association  of  the  Company 
empowered  the  Managing  Agents  to  engage  mutsaddis  on  such  terms  as 
they  might  think  fit,  that  that  authority  did  not  absolve  the  Managing 
Agents  from  the  necessity  of  observing  the  established  principle  which 
should  have  regulated  their  management  of  the  Company's  affairs  in  the 
usual  way  and  according  to  the  ordinary  course  of  business  and  as  their 
acts  were  unreasonably  and  excessively  onerous  the  coutract  was  ultra  vires 
and  the  Company  was  entitled  to  repudiate  it. 

Authority  conferred  in  general  terms  must  be  con3trued  as  authority 
to  ast  in  the  usual  way  anl  aawltng  to  bin  ordinary  course  of 
business. 

An  agreement  which  had  never  besn  submitted  either  to  a  general 
meeting  of  the  shareholders  or  to  a  special  meeting  of  the  shareholders 
summoned  for  that  particular  purpose  could  not  be  held  to  be  ratified  and 
adopted  by  the  Company  so  as  to  render  the  Company  liable  merely 
because  the  plaintiffs  were  allowed  to  work  for  some  time  as  mutsaddis  of 
the  Company. 

(»)  17  P.  B.,  1001. 
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Hill,  exparte,  i*  re  The  Cardiff  Preserved  Coal  and  Coke  Company, 
Limited  ('),  Imp  rial  Mercantile  Credit  Association  v.  Coleman  and 
Knight  {*),Klyex.  Croydon  Tramvcays  Company  (3),  CWa  Rica  Railicay 
Company,  Limited,  v.  Foricood  (*),  and  Foster  v.  The  Orford  iVorcester  and 
Wolverhampton  Railway  Company  (5),  cited. 

In  Thomson's  case  (*),  Rogers  case  and  Harrison's  case  (7),  Trevor  v. 
Whitworth  («),  Karbey's  case  (9),  andfloss  v.  Estate*  Investment  Company  (10), 
referred  to. 

First  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  District  Judge, 
Delhi,  dated  2bth  May  I 903. 

Grey  and  O'Gorman,  for  appellants. 
Kirkpatrick  andShadi  Lai,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by — 

CHATTERjr,  J. — This  is  a  suit  by  certain  persons,  who  were  8th  June  1904. 
until  lately  mutsnddis  of  the  Diamond  Jubilee  Flour  Mills 
Company,  Limited,  but  who  have  been  dismissed  from  that  post, 
for  refand  of  the  value  of  the  shares  they  purchased  under  the 
agreement  under  which  they  were  appointed,  and  for  other 
damages  for  breach  of  the  conditions  of  that  agreement,  the 
total  claim  being  laid  at  Rs.  1,50,000. 

The  substance  of  the  plaint  is,  that  on  30th  January  1699 
an  agreement  was  entered  into  between  Ram  Chand  aud 
Banarsi  Das,  now  represented  by  the  plaintiffs,  and  the  Diamond 
Jubilee  Company,  Limited,  under  which  the  plaintiffs  were 
constituted  mutsaddis  of  the  Company  for  twenty  jears  and 
agreed  to  take  400  shares  of  the  Company  valued  at  Rs.  40,000 
which  they  stipulated  to  pay  between  February  and  July 
1899  and  further  to  advance  to  the  Company  Rs.  30,000  in 
Promiisory  Notes  and  bills  of  exchange ;  that  their  remunera- 
tion was  fixed  at  8  anuas  per  cent,  on  all  purchases  of  raw 
materials  and  Rs.  l-b*  per  cent,  on  all  sales  of  its  produce  except 
such  as  the  plaintiffs  declined  to  guarantee  and  countersign  ;  that 
plaintiffs  wero  to  be  irremovable  within  this  period  except  for 
personal  dishonesty,  and  that  accounts  between  the  plaintiffs 
and  defendants  were  to  be  settled  according  to  the  provisions 
of  the  agreement;  that  in  addition  to  the  above  Messrs. 
Liaui  Chand  and  Company,  the  Managing  Agents  of  the 
Compauy,    agreed    to    give    the    plaintiffs  a   quarter   of   their 

(')  L.  R.,  32,  L.  J.  Ch.  (18G3),  151.  (°)  L.  R.,3l,  L,  J.  X.  S.  Ch  ,  525 

(*)  L.  R.,  U,  //.  /-.,  1V.».  (')£,.  R.,  3,  C*.  Apr.,  033. 

(3)  L.  ft.,  1,  (  358,  (»)  L.  R.,  12,  Apr.  Cos.  vlSS7)  -40J 

(♦)  L.  R„  1,  Oh.  (1'JoO),  756.  (»)  L.  R,  3,  Ch.  (lN'J2;,  1. 

(')  L.  R.,  22  L.  J.  C.  P.  (1853),  09.  (»•)  L.  R.,  3,  fff.  1  J-'. 
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own  commission,  which  by  the  Articles  of  Association  of  the 
Company  was  fixed  at  7£?per  cenf\  on  the  gross  profits  of  its 
business,  that  plaintiffs  fulfilled  all  the  conditions  imposed  on 
them  and  performed  their  part  of  the  agreement  and  worked  as 
mutsaddis  of  the  Company  from  May  1900  to  March  1901  when 
the  defendants  wrongfully  put  an  end  to  the  agreement  and 
ousted  the  plaintiffs  from  their  post,  which  has  led  to  the 
institution  of  the  present  suit.  The  Company  as  well  as  their 
Managing  Agents,  Messrs.  Ram  Chand  and  Company,  through 
whom  the  agreement  was  arrived  at,  were  both  made  defend- 
ants  and  the  plaintiffs  sued  for  relief  against  them  jointly, 
severally  or  in  the  alternative  in  such  proportion  as  the  Court 
considered  proper. 

On  the  objection  of  Messrs.  Ram  Chand  and  Company 
that  the  plaint  disclosed  no  cause  of  action  against  them,  the 
Agents  of  the  Company,  the  plaint  was  amended  by  adding 
counts  showing  that  these  defendants  had  obstructed  the 
plaintiffs  in  the  performance  of  their  work  and  got  the  defendant 
Company  to  put  an  end  to  the  agreement,  and  by  specifically 
asking  the  Court  in  case  it  found  the  agreement  not  binding  on 
the  Company  to  decree  refund  of  the  value  of  the  shares  and 
Rs.  4,000  on  account  of  work  done,  and  damages  for  rescission 
against  the  Company  and  damages  against  Mesers.  Ram 
Chand  and  Company,  for,  as  the  plaintiffs'  pleader  explained 
subsequently,  see  statement  dated  3rd  February  1903,  pages  8 
and  9  of  the  printed  record,  having  induced  the  plaintiffs  to 
enter  into  the  agreement. 

After  an  unsuccessful  appeal  to  this  Court  by  the  defendants 
against  the  order  of  the  District  Judge  returning  the  plaint  for 
amendment  on  their  preliminary  objections,  the  case  was  taken 
up  by  the  District  Judge  who,  on  the  statement  of  the  plaintiffs' 
pleader,  dated  3rd  February  1903,  already  referred  to,  amended 
the  plaint  himself  a  second  time  by  striking  out  clause  8  of  the 
amended  plaint  and  substituting  in  lieu  of  it  a  clause  which  is 
set  out  on  page  196  of  the  printed  record:  The  learned  Judge 
then  framed  two  preliminary  issues,  the  second  of  which  related 
to  the  question  whether  on  the  allegations  in  the  amendment 
drafted  by  himself  there  was  a  cause  of  action  disclosed  against 
Messrs.  Ram  Chand  and  Company.  On  17th  February  1903  ho 
gave  judgment  in  favour  of  these  defendants  and  dismissed  tho 
claim  as  regards  them.  A  decree  sheet  was  also  drawn  up  in 
accordance  with  tho  judgment  but  on   plaintiffs'   petition,   dated 
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16th  May  1903,  he   cancelled    the   decree   and   ordered   it   to  be 
drawn  up  when  the  case  was  finally  disposed  of. 

The  pleadings  were  then  taken   down   as    between    plaintiffs 
ar.d  the  Company.     We  deem  it  uanece3siry  to  set  oat   all   these 
at  length   here.     The  defendant   Company's    miin    c  mtjutbn* 
were  — 

(1)  That  the  agreement  was  not  binding   on    it   as    (u)    it 

was  entered  into  by  the  Managing  Ageuta  in  excess 
of  their  authority,  and  (b)  was  a  fraud  on  the 
Company  as  it  was  against  its  interests  and  had 
been  entered  into  with  one  of  the  Directors  without 
the  knowledge  of  other  Directors  and  the  share- 
holders. 

(2)  That  plaintiffs  were  guilty  of  breaches  of  the  agreement 

which  justified  its  rescission. 

(8)  That   plaintiffs    were  not   entitled    to     the     damages 
claimed  or  any  damages. 

In  replication  these  and  the  other  pleas  were  traversed  by 
the  plaintiffs. 

The  Court  framed  eleven  issues  covering  all  the  points  in 
dispute,  whick  we  consider  unnecessary  to  recapitulate  here. 

The  District  Judge  found  on  the  issues  as  follows : 

Issues  1  and  2.  That  the  plaintiffs  other  thin  Ram  Chand 
and  Banarsi  Das,  whose  names  appear  in  the  agreement,  had 
rightfully  been  takea  into  partnership  by  the  latter  under  the 
terms  of  the  agreement  but  were  nevertheless  incompetent  to 
sue. 

Issues  3  and  V  That  the  contract  was  not  invalidated  by  Ram 
Chand  having  been  a  Director  of  the  Company  at  the  time.  He 
did  not  vote  when  the  loan  from  the  plaintiffs  was  accepted  at 
the  meeting  of  the  Directors  on  12th  March  1900  (see  page  130 
of  the  printed  record)  and  ceased  to  be  a  Director  at  least  from 
21st  July  1900.  Issue  4  which  depended  on  issue  3  was  decided 
accordingly. 

16  5.  Thit  the  Managing  Agents  had  power  to  appoiut 
the  plaintiffs  wvutsaddii  by  virtue  of  their  authority  under  the 
Articles  of  the  Company  but  their  appointment  was  valid  if  it 
was  in  the  interests  of  the  Company  and  not  otherwise. 

Utue  6.  That  there  was  no  ratification  by  the  Company  of 
the  contract  nor  sufficient  acquiescence  iu  its  terms. 
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Issue  7.  That  the  Company  was  in  a  very  precarious  state 
when  the  agreement  was  entered  into  and  was  set  upon  its  legs 
by  the  plaintiffs'  money,  hut  neveitheless  its  conditions  were  too 
onerous  on  the  shareholders  and  it  is  not  therefore  binding  on 
them. 

Issue  8.  That  plaintiffs  were  guilty  of  no  such  breaches 
of  their  part  of  their  agreement  as  were  complained  of  by 
the  defendants. 

Issue  1C.  That  the  contract  which  the  Company  proposed 
to  substitute  for  the  agreement  in  suit  was  equally  ultra  vires 
and  the  plaintiffs  weie  not  debarred  from  claiming  damages 
merely  because  they  refused  to  accept  it. 

Issue  11.  That  plaintiffs  were  not  entitled  to  refutd  of  the 
shares  which  the  defendant  Company  was  incompetent  to  buy 
and  which  the  plaintiffs  could  negotiate  in  the  open  market. 

Issue  9.  That  plaintiffs  were  in  consequence  of  the  above 
findings  entitled  to  no  damages,  but  were  entitled  to  claim 
Rs.  4,000  advanced  on  guarantees  with  interest  thereon  at 
8  anr.as  per  cent.,  amounting  to  Rs.  616,  total  Rs.  4,616. 

A  decree  was  accordingly  passed  for  the  above  sum  with 
costs,  the  rest  i>f  the  claim  being  dismissed  with  costs. 

The  plaintiffs  have  appealed  in  respect  of  the  decree 
dismissing  their  claim  against  both  the  Company  and  Messrs. 
Ram  Chand  and  Coy  ,  and  the  defendant  Company  has 
filed  cross  objections  impugning  the  findings  of  the  lower  Court 
in  regard  to  the  issues  decided  in  plaintiffs'  favour  and  the 
decree  for  interest.  Messrs.  Ram  Chand  and  Coy.  have  appealed 
from  the  order,  dated  22nd  May  1903  of  the  District  Judge, 
cancelling  his  decree  in  their  favour  and  reserving  the  framing 
of  it  until  the  decision  of  the  suit  against  the  Company.  All 
these  appeals  will  be  disposed  of  by  a  single  judgment. 

To  take  up  the  appeal  of  Messrs.  Ram  Chand  and  Coy. 
against  the  order  of  the  District  Judge,  dated  22ud  May  1903, 
fiist,  we  think  it  can  be  disposed  of  in  a  few  words.  The  application 
of  the  plaintiffs,  dated  8th  May  J903,  was  not  intended  to  re-open 
the  decision  given  as  regards  these  defendants  on  17th  February 
1903,  dismissing  the  suit  against  them  on  the  ground  of  no 
cause  of  action  being  disclosed  against  them  in  the  plaint,  but 
simply  to  ask  that  no  decree  should  be  drawn  up  until  the  case 
■was  finally  disposed  of  against  the  defendant  Company.  This 
was  granted  by  cancelling  the   decree   as  having   beea   framed 
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contrary  to  law.  The  plaintiffs'  object  may  have  been  to  obviate 
an  appeal  against  that  decree  while  the  suit  was  still  pending 
against  the  other  defendant  in  the  lower  Court,  but  if  their 
contention  was  right  the  Court  was  competent  to  cancel  the  decree, 
and,  we  think  that,  if  the  decree  should  not  have  been  drawn 
up  at  that  stage,  the  Court  was  authorized  suo  motu  to  cancel  it 
until  the  whole  case  was  disposed  of.  The  principle  laid  down 
by  their  Lordships  of  the  Privy  Council  in  Syed  Tafazzul 
Bussin  v.  Eagnath  Per  shad  (*),  appears  to  apply,  a  fortiori  the 
Court  was  empowered  to  do  this  on  the  application  of  the  plaintiffs. 
It  is  urged  that  Messrs.  Ram  Chandand  Coy.  had  no  notice  but 
this  is  denied,  and  even  if  it  had  been  the  case  the  Privy  Council 
judgment  would  seem  to  be  applicable. 

The  question  then  is,  was  the  decree  rightly  drawn  up  and 
the  order  dismissing  the  case  agfinst  the  Messrs.  Ram  Chand 
and  Coy.  rightly  passed  at  that  stage  of  the  case  before  in 
fact  pleadings  had  been  fully  recorded  and  issues  drawn  ? 

The  Code  does  not  provide  for  a  case  of  this  kind  and  Section 
,  to  which  refeience  was  made  by  Messrs.  Ram  Chand's 
counsel,  deals  with  a  different  class  of  case.  It  was  not  the 
case  here  that  Messrs.  Ram  Chand  and  Coy.  were  not  at 
issue  with  the  plaintiffs  on  any  question  of  law  or  fact.  The  full 
pleas  had  not  been  taken  down  but  there  was  no  doubt  that  these 
parties  were  at  issue  in  so  far  as  the  case  was  disclosed  at  that 
stage,  and  therefoie  judgment  could  not  be  pronounced  in  the 
defendants'  favour  at  that  stage.  The  claim  was  thrown  out  on 
the  ground  of  no  cause  of  action  being  disclosed  in  the  plaint  and 
it  was  before  the  issues  were  framed.  The  order  would  be  more 
akin  to  a  rejection  of  the  plaint  under  Section  53  (a)  but  in  terms 
it  was  a  dismissal  of  the  suit  and  there  is  no  express  provision  in 
the  Code  authorizing  the  rejection  of  the  plaint  against  one  of 
several  defendants.  At  the  same  time  there  is  some  force  in  the 
contention  that  when  on  the  face  of  it  a  suit  cannot  proceed 
against  one  of  the  defendants,  there  is  no  reason  why  the  Court 
should  not  dismiss  him  from  it  at  once  and  put  upon  him  the 
trouble  and  expense  of  entering  appeai'ance  until  the  whold  case 
is  disposed  of.  Bat  even  if  the  order  discharging  the  defendant 
in  this  way  is  right,  there  is  no  provision  for  drawing  up  a 
separate  decree  in  his  favour  at  that  stage. 

We  do  not  think  it  is  necessary    to  go  very  deeply  into  this 
question  as  to  which  there  is  a  dearth  of   authority   because   the 

(*)  14  1/.  /•  A.,  p.,  40. 
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appeal  of  the  plaintiffs  also  impugns  the  order  of  the  District 
Judge,  dated  17th  February,  and  the  propriety  of  it  has  to  he 
discussed  in  that  appeal,  so  that,  even  if  the  order  of  cancellation 
of  the  decree  is  set  aside  on  Ram  Cband  and  Company's  appeal, 
it  does  not  really  matter  to  the  plaintiffs.  It  is  urged  that  as 
regards  this  order  the  plaintiffs'  appeal  is  barred  by  time,  but 
this  is  not  bo.  The  plaintiffs  applied  for  copy  of  the  decree  on 
18th  February  1903  and  got  it  on  21st  March  and  their  present 
appeal  was  filed  on  15th  June.  As  that  appeal  raises  the 
question  of  the  propriety  of  the  order  of  17th  February  dismissing 
their  suit  against  Ram  Chand  and  Coy.,  a  reversal  of  the 
order  of  22nd  May  cancelling  the  decree  drawn  up  in  accordance 
with  the  first  named  order  would  not  prevent  the  discussion  of 
that  question  nor  help  Ram  Chand  and  Coy.  in  getting 
plaintiffs'  claim  against  them  thrown  out  in  limine. 

Messrs,  Ram  Chand  and  Company's  appeal  thus  becomes 
futile  in  any  case.  We  hold  that  whether  or  not  a  decree  could 
be  drawn  up  at  once  in  accordance  with  the  order  of  17th 
February,  as  to  which  there  is  considerable  doubt,  it  is  not  shown 
that  the  District  Judge  was  incompetent  to  cancel  it.  The  point 
is,  however,  a  pure  technicality  and  has  no  bearing  whatever  upon 
the  decision  of  the  case.  We  reject  Messrs.  Ram  Chand's  appeal. 

Coming  now  to  the  main  appeal,  viz.,  by  the  plaintiffs 
against  both  the  defendant  Company  and  Messrs.  Ram  Chand  and 
Coy.,  we  propose  first  to  consider  the  case  against  the  first 
respondent,  viz.,  the  Company,  which  has  been  tried  on  the  merits. 
The  case  as  between  the  plaintiffs  and  Ram  Chand  and  Coy. 
has  not,  as  already  stated,  been  so  tried  and  the  point  at  issue 
before  us  is  simply  whether  the  plaintiffs  have  shown  any  cause 
of  action  against  the  latter. 

The  points  for  determination  in  plaintiffs'  appeal  against  the 
defendant  Company  are  practically  those  covered  by  the  issues  in 
the  lower  Court  and  need  not  therefore  be  categorically  set  out  at 
this  place.  It  will  be  sufficient  to  refer  to  them  in  giving  our 
findings. 

(1)  Whether  plaintiffs  3,  4  and  5,  Rai  Bahadur  Sri  Kishen 
Das,  Basheshar  Nath  and  Jageshar  Nath,  have  any  locus  standi 
to  join  as  plaintiffs  ? 

This  is  covered  by  issues  1  and  2  in  the  lower  Court.  We 
concur  with  the  District  Judge  that  these  plaintiffs  were 
rightfully  made  partners  by  the  plaintiffs  Ram  Chand,  etc.,  who 
entered  into  the    agreement  originally  with   the     defendant,  rid 
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paras.  2  and  5  of  the  agreement,  pages  68  and  69  of  the  printed 
record.  That  being  so,  we  hold,  differing  from  the  District 
Judge,  that  they  are  also  competent  to  join  hi  the  present  suit, 
though  the  objection  to  their  locus  standi  is  futile  if  Ram  Chand 
and  Banarsi  Das  can  carry  it  on,  which  is  not   disputed. 

(2)  "Whether  the  agreement  was  invalid  by  reason  of  Ram 
Chand,  plaintiff,  having  been  at  the  date  it  was  made  a  Director 
of  the  Company  and  as  such  incapable  of  entering  into  a  contract 
with  the  Company,  and  whether  the  defect  affects  the  other 
members  of  Ram  Chand's  family  who  were  joint  owners  of  the 
shares  standing  in  his  name  ? 

The  District  Judge  has  gone  into  this  question  at  length  and 
has  come  to  the  conclusion  that  the  contract  is  not  invalid,  as 
(1)  the  legal  result  of  a  Director  entering  into  a  contract  with 
his  Company  is  that  his  office  is  vacated  and  not  that  the 
contract,  is  avoided.  He  finds  that  Ram  Chand  was  then  a 
Director  and  that  Bhola  Xath,  another  Director,  shortly  after 
joined  the  plaintiffs'  firm,  but  that  since  21st  July  1900,  when  a 
general  meeting  of  the  Company  was  held,  it  was  decided,  though 
this  is  not  disclosed  iu  the  minute  books,  that  the  mutsadJis  were 
not  qualified  and  that  Ram  Chand  since  then  ceased  to  act, 
Bhola  Xath  being  dead  before  that  date. 

A  great  mas3  of  authorities  were  cited  in  this  connection  by 
counsel  on  both  sides.  But  they  mostly  do  not  coincide  with 
the  facts  of  this  case,  though  one  of  the  principles  underlying 
them,  viz.,  that  the  Director  of  a  Company  stands  in  a  fiduciary 
position  to  the  shareholders  and  cannot  make  any  personal 
pro6t  in  a  transaction  in  which  the  Company  is  interested 
without  the  knowledge  and  sanction  of  the  shareholders,  is 
beyond  question,  and  has  to  h%  applied  in  order  to  test  the 
validity  of  the  agreement  in  dispute.  Exparte  Hill  in  r«  The 
Cardiff  Preserved  Co il  and  Coke  Cwnpany,  Limited  (*),  was  a 
case  of  an  advance  by  one  of  the  Directors  to  the  Company  on 
condition  of  receiving  Qd.  per  ton  on  all  coal  or  coke  manufactured 
and  sold  by  the  Company.  The  Lords  Justices  held  that  the 
Director  could  not  enter  into  such  a  contract  and  treated  the 
advance  as  a  loan  on  which  they  allowed  5  per  cent,  interest  and 
directed  an  account  to  be  made  up  on  that  basis.  It  does  not 
appear  from  the  report  whether  there  was  any  clause  in  the 
Articles  of  Association  of  the  Company  permitting  Directors  to 
enter   into  contracts  with  the  Company    but   the  tenor  of   the 
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report     shows   there    was    no   such     clause.     In    the     Imperial 
Mercantile    Credit   Association   v.    Coleman  and  Knight   (x),    the 
House    of      Lords    affirmed     the     principle     before     mentioned 
and  held  that  it  could  only  be    set  aside  by   express   stipulation 
between  the  parties  (i.e.,  the  Director  and  the  Company),  and  on 
a  clear  explanation  of  the  full  extent  and  nature  of    the    interest 
the   director   or    the  firm,  of  which  he  was  a  member,  had  in  the 
contract  with  the  Company.     On  the  facts  of  that  case  it  was  held 
that   the    Director   Coleman   had  not  fully    disclosed  the  nature 
and  extent  of  his  interest  though  he  had  declined  to  vote    at   the 
meeting   on    the   ground  that  he  had  an  interest.     The  decree  of 
the  Vice-Chancellor   directing   an   account    to   be   taken   of    the 
profits  made  by  Coleman  and  Knight  for  the  benefit  of  the  share- 
holders was  affirmed.     The  ground   on    which  this   decision    rests 
is,   that   there    was    not  that  full  aud  complete  disclosure    which 
was    demanded    from  the    position    of   the   defendant    Coleman 
and  that  his  conduct  amounted  to    concealment  and  consequently 
to  breach  of  trust  of  which  his  partner  Knight  was  also  cognizant 
and  was  therefore  liable  to   refund    his  share    of    the   profits   so 
made.     Thig   was   the  view  of  this  precedent  taken  by  the  Lords 
Justices  in    a  recent   case,    to    be    presently   noticed.     Kaye   v. 
Croydon    Tramways  Company  (2)  was  a  somewhat   different  case, 
in  which  under  the  terms  of  the  sale  of  a  Company's  business  to 
another   Company,   the  Directors   of  the  former  were  to  receive 
certain  sums  personally  and   in  the   notice   to    the   shareholders 
for  confirmation  of  the  sale  this  fact  was  not  sufficiently  disclosed. 
The  Lords  Justices,     Lindley,    Rigby   and   Vaughan    Williams, 
maintained  the   injunction  granted  by  Kekewich,  J.,  aarainst  the 
completion  of  the  sale  to  the  extent  that  it    was  to  last  until    the 
shareholders  at  a  meeting,  duly   convened,   sanctioned   the   sale. 
It  was  also  held  that  the  existence  of  the    provision  in    favour  of 
the  Directors  did  not  make   the   contract    ultra    vires.     In    Costa 
Bica  Railway  Company,  Limited,  v.   Forvcood  (3),     a  director  of  a 
company  had  interests  in  a    steamship   company   as  well    as    in 
the  firm  of  its  managing   agents  and  a  contract  was  entered  into 
between   the   company   and   the   steamship    company     without 
disclosure  of  the  directors'  interest  in  the  latter  company  and  in 
its  managing  agents'  firm  ;  but  the  articles   of  association  of  the 
former  company  permitted  the  director  to  have  interest  in  other 
associations  and  firms  having   contracts  with  it.     Byrne,  J.,  held 
on  the  authority  of  Coleman's  case,  cited  supra  that  the  Directors' 


(l)   L  K,  G  H.  L..  189  ;  .£.  R.  42  L.J.  Ch.,  644.     CJ)  L.  B.,  1,  Ch.  (1898),  358. 
(=>)  L.  B.,  1,  Ch.  (1900),  75G. 
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estate  was  not  liable  to  account  fcr  the  profits  he  had  received 
under  the  contract  of  the  steamship  company  wit'ithe  company 
of  which  he  was  a  director.  This  decision  was  upheld  on  appeal 
by  he  Lords  Justices  (Rigby,  Yaughan  Williams  and  Stirling) 
who  took  the  same  view  of  the  ruling  in  Col.  man's  case  by  the 
House  of  Lords.  The  liability  of  the  director  in  his  fiduciary 
capacity  was  held  to  have  been  fully  met  by  ihe  provisions  in 
the  articles  of  association. 

It  is  necessary  to  refer  here  to  another  case  cited  in  this 
connection  and  relied  on  by  the  District  Judg^,  and  that  is, 
Foster  v.  The  Orforl,  Worcester  and  Wohtrharrpt-m  Eailiruy 
Company  (*)  in  which  it  was  held  that  "  a  contract  entered  into 
"  with  a  Railway  Company  by  a  Director  is  not  void  under  the 
"  8  and  9  Vic,  C.  16,  Sections  85  and  86,  though  it  disqnalifi.es 
**  the  Director".  We  are  disposed  to  think  that  this  case,  based 
as  it  is  on  the  provisions  of  a  statnte  not  in  force  in  India  has 
no  application  in  the  case  before  us  and  that  the  principle  laid 
down  in  erparte  Bit1.,  cited  abive,  a  case  under  a  later  statnte, 
which  contained  no  such  special  provisions,  viz.,  that  "  it  required 
no  statutory  enactment  to  invalidate,  a  contract  between  the 
director  of  a  company  for  his  own  benefit  with  the  company," 
furnishes  the  guiding  rnle  in  an  Indian  case.  Coleman  s  case  (*) 
also  affirms  the  same  principle,  and  it  was  a  decision  of  the 
highest  appellate  authority  in  the  United  Kingdom. 

No  other  authority  to  which  we  have  access  requires  notice 
in  this  part  of  the  case. 

Our  view  after  a  consideration  of  the  authorities  and  the 
facts  of  the  case  is  that,  the  principle  above  stated  is  no  donbt  of 
general  application  but  it  does  not  invalid  ife  the  agreement. 
The  agreement  purports  to  be  one  with  the  defendant  Company 
and  the  Director's  interest  in  it  is  patent  in  the  wilting  in  which 
it  is  embodied.  There  is  no  concealment,  and  R<ra  Chand  has 
not  therefore  violated  any  duty  imposed  on  him  as  a  Director. 
It  was  drawn  up,  or  revised,  by  the  standing  counsel  of  the 
Company  who  never,  before  he  appealed  to  conduct  the  defence  on 
behalf  of  the  Company,  pointed  out  its  invalidity  or  imrropi' 
The  possibility  if  not  the  necessity  of  the  directors  of  a  company 
being  men  of  experience  and  having  established  bnsinesses  of 
their  own  is  recognized  in  most  articles  of  association  of  joint 
stock    companies  of   recent    times    (Lindley  on  Companies,  6th 


(*)  I.  R,  22,  L.  J.  C  P.  (1853),  99.         (*)  L.  R.,  G,  H.  L.,  189. 
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Edition,  Volume  ],  pages  517,  518),  and  provisions  are  generally 

made  in  these  articles  about  these  matters.     In   the    Articles   of 

Association  of  the  defendant  Company  clauses  94  and  95  provide 

for  Directors  dealing  personally  with  the  company  and  lay  down 

the  consequences  of  such  dealing.     Clause  94  says  inter  alia  that 

by  entering   the  company's    service   or   being  a   director  in    a 

similar  or  competing   company   or  being  directly   or  indirectly 

interested  in  any  similar    business,    his   post    shall    be   vacated, 

clause  95  provides  exceptions  and  among  these  are  that,  with  the 

sanction  of  the  shareholders  at  a  general  meeting  a  director  may 

buy  and  sell  articles,   land,   etc.,  from    the   company  and   only 

requires  that   he  shall   not  vote  when   such   a    contract   is   put 

before  the  general  meeting  and  invalidates  his    vote   if  be   does 

give  it. 

The  agreement  here  is  to  act  as  mutsaddis,  and  that  is  a  kind 
of  service.  The  articles  do  not  say  that  if  a  director  becomes  a 
servant  of  the  company  not  only  is  his  office  vacated  but  his 
contract  of  service  is  also  avoided.  Under  Article  102,  the 
Managing  Agents  are  authorized,  inter  alia  to  engage  and  employ 
mutsaddis  upon  such  terms  and  conditions  as  tbey  may  think  fit. 
The  agreement  is  of  a  composite  character  and  provides  for  the 
taking  and  holding  of  certain  shares  by  the  mutsaddis,  the 
granting  of  a  loan  of  a  sum  mentioned  in  it  by  them,  and  for  the 
remuneration,  term  of  service  and  other  conditions  relating  to 
their  employment.  In  regard  to  no  part  of  the  agreement  can 
it  be  said  that  the  fact  of  one  of  the  proposed  mutsaddis  being  a 
director  avoids  it  under  the  articles  of  association  or  on  the 
doctrine  affirmed  in  the  cases  above  cited,  clause  94,  in  fact  by 
implication  recognizes  the  possibility  of  a  director  becoming  a 
servant  of  the  company  and  Article  102  if  read  with  the  former, 
of  such  servant  being  employed  under  an  agreement  oral  or 
written.  We  have  already  said  there  is  no  concealment  by  the 
Director.  There  is  no  ground  therefore  to  avoid  the  agreement 
merely  because  one  of  the  parties  was  at  the  time  a  Director. 
Whether  the  agreement  is  good  and  binds  the  Company  is  quite 
a  distinct  question,  but  the  element  of  plaintiff  Ram  Chand's 
incapacity  as  a  Director  does  not  on  the  facts  disclosed  enter  into 
the  consideration  of  that  question  which  ought  therefore  to  be 
decided  as  if  Ram  Chand  was  an  entire  outsider.  It  is  patent 
that  his  office  was  vacated  in  law  under  Article  94  when  the 
agreement  was  entered  into,  and  vacated,  in  fact  at  least  by 
July  1900.  It  is  true  that  in  spite  of  the  provisions  of  Article 
94  Ram  Chand  and  Basheshar  Nath  who  had  becomo  his  partner, 
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did  attend  some  meetings  of  Directors  in  1899  and  1900,  see 
pages  128 — 132  of  the  printed  record.  Bat  in  these  olber  matters 
were  discussed  and  disposed  of,  and  in  the  only  one  in  which 
the  agreement  came  under  consideration,  viz.,  tbat  held  on  12th 
March  1900  (page  130),  Ram  Chand  and  Basheshar  Nath  did 
not  vote. 

This  action  of  Ram  Chand  and  Basheshar  Nath  was  no 
doubt  irregular  and  improper,  but  it  has  no  legal  bearing  on  the 
agreement.  The  proceedings  of  the  Company  were  conducted  in  a 
loose  easy  going  fashion,  as  is  abundantly  clear  from  the  extracts 
filed  and  the  Distiict  Judge's  re«naiks  about  the  minutes  of  the 
meeting  of  21st  July  1900,  and  the  Directors  of  the  Company 
and  the  Managing  Agents  are  quite  as  much  to  blame  for  these 
irregularities  as  the  plaintiffs  and  perhaps  more. 

On  the  whole  therefore  we  agree  with  the  District  Judge's 
opinion  on  the  3rd  and  4th  issues,  and  this  is  our  finding  on  the 
second  point  for  determination. 

(3)  Was  the  agreement  within  the  scope  of  the  powers  of  the 
Managing  Agent  and  is  it  binding  on  the  Company  ?  This  forms 
the  subject  of  issues  5  aud  7  of  tho  District  Judge. 

The  learned  Judge  finds  that  the  contract  was  within  the 
power  of  tho  Agents  if  it  was  a  reasonable  one,  but  not  if  it  is 
unreasonable  and  excessively  onerous. 

The  onerous  conditions  in  the  agreement  are :  (1)  that 
plaintiffs  are  appointed  mtttsaddis  for  twenty  years  ;  (2)  that 
they  should  get  a  commission  of  Re.  1-6  per  cent,  on  sales  which 
they  do  not  refuse  to  guarantee  and  8  annas  per  cent,  on  all  sales 
and  Re.  1-2  per  cent,  on  sales  out  of  India  whether  guaranteed 
or  not ;  and  (3)  that  they  should  not  be  bound  to  make  any 
purchases  or  sales  at  all  for  the  said  Company,  vide  clause  30  of 
the  agreement.  It  is  argued  that  on  buying  400  shares  and 
advancing  Rs.  30,000  to  the  Company  the  plaintiffs  might  sit 
with  folded  hands  and  decline  to  take  part  at  all  in  the  buying 
and  selling  transactions  of  the  Company  and  go  on  realising  the 
above  rate  for  twenty  years,  and  that  if  they  did  so  the  restriction 
against  their  getting  any  commission  on  sales  they  refuse  to 
guarantee  would  become  nugatoiy.  There  can  be  no  doubt  that 
these  conditions  are  extremely  onerous  and  the  question  ia 
whether  the  Managing  Agents  can  be  presumed  to  have  been 
invested  with  authority  to  subscribe  to  them. 

Articlo    102   no  doubt  gives  the  Managing  Agents  authority 
to    engage    mutsaddis  on   such  terms  as  they  may  think  fit,  but 
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this    is     tlie   ordinary   language   used    to   empower   a    superior 
sei-vant  or  agent  to  engage  others.     There  is   nothing   special    in 
this   phraseology,    which    binds   the    Company   hand  and  foot  to 
accept  any    arrangement   the  Managing  Agent  might  make.     In 
these   circumstances  the  ordinary  limitations  which  are  attached 
to  agency  of  a  genera]  character  must  govern  the  powers   of    the 
Managing  Agents.     "  It  is  difficult ,"  says  Story,  "  to  conceive  of 
"  the  existence  of  such  an  (universal)  agency  practically,  inasmuch 
11  as  it  would  be  to  make  such  an  agent  the  complete  master,  not 
"  merely  the  dvrfaeti,  but  dominus  r<rum  the  complete  disposer  of 
"  all  the  rights  and  pioperty  of  the  principal.     It  is  very  certain 
"  tint  the  law    will    not   from  any  general  expressions,  however 
"  broad,  infer  the  existence  of  any  such  unusual    agency",    Story 
on    Agency,  Edition  1874.  page  21.     In  Bow  stead's  Digest  of  the 
Law  of  Agency,  Article  32,  tho   matter   is  put  thus  :  "  Authority 
'•  conferred  in  general  terms  is  construed  as  authority  to  act  only 
"  in  the  usual    wa}T,  and   according    to   the   ordinary    course   of 
"  business ,"  2nd  Edition,  page  64.     Another  precedent  in  point  is 
furnished    in    Tara    Uhand   v.  The  Ga,"csh  Hour  Mills  Company, 
Limited,  Delhi  (x),  which  refers  to  an   agreement   made   by   the 
directors  of  a  company,  who  are  the  legal  agents  and  trustees  for 
the  shareholders,    to  allow  the  plaintiff   Tara   Chand   a  commis- 
sion of   one   anna   per    maund    of  bran  sold  by  the  company  for 
fifteen  years,  iu  consideration  of  his  purchasing  100   shares   and 
certain   other   terms.     It    was   held    that    the  article  was  ultra 
tires   of  the  directors.     Clause  30  of  the  agreement  in  dispute  is 
very    like    the    clause    in  the  ctisv  last  mentioned  and  if  possible 
more  onerous,  clause  102  of  the  Ai  tides  of  Association  cannot  be 
rationally    construed    to    give  the  Managing  Agents  authority  to 
enter  into  a  contract  of  this  kind. 

It  is  obvious  to  us  therefore  that  tho  Managing  Agents  acted 
ultra  vires  in  agreeing  to  such  a  clause  in  tho  agreement.  The 
Directors  who  knew  of  it  and  must  bo  deemed  to  have  accepted 
it  in  their  meeting  of  12th  March  1900,  see  page  130  of  the 
printed  record,  had  not  such  a  power  under  the  principles  laid 
down  in  Tara  Ghana's  case  and  under  the  Articles  of  Association 
of  this  Company,  and  this  is  not  disputed.  The  only  authority 
which  could  have  sanctioned  the  agreement  would  have  been 
the  Company  itself,  but  there  is  no  contention  that  the  agree- 
ment was  ever  put  before  the  shareholders  in  any  general 
meeting.     The  fact    that  there  were  mutsaddis  employed  by  the 


C)  17  P.  R,  1901. 
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Company  and  that  the  plaintiffs  were  so  acting  appears  to  have 
been  known  to  the  persons  present  at  the  ordinary  general 
meeting  of  the  Company  on  21st  Jnly  1900,  according  to  the  oral 
evidence  produced  by  the  plaintiffs,  but  the  notice  convening  it 
does  not  refer  to  them  much  less  to  the  agreement  in  dispute,  and 
there  is  no  evidence  that  the  shareholders  as  such  knew  of  the 
conditions  of  that  agreement  or  were  asked  to  give  their  sanction 
to  it  and  gave  such  sanction. 

It   is   true   that   when    the     agreement    was   executed    the 

Company    was    in  a  bad  way  and  there  was  little  prospect  of   its 

beinc  made  into  a  going  concern  and  that  the  plaintiffs'  help  and 

advances    put   it    on    its   legs    and   enabled  it   to   tide   over   its 

difficulties.     The  Managing  Agents  who  were  to  get  7|  per  cent. 

of    the   gross  profits  were  much  interested   in    setting  it  agoing. 

Plaintiffs  advanced  money  to  a  doubtful  concern  and    wanted    to 

make  as  much  for  their  money  as  they  could.  Between  the  two  the 

interests  of  the  Company  were  sacrificed  for  their  personal  benefit. 

The  agreement   is  not   binding  on  the  Company  as   it   was 

witli    reference   to  its  terms  beyond  the    scope  of  the   Managing 

Agent's   authority.     Had   the    matter,  however,  been  put  before 

the    shareholders    there    is  little  doubt  that  it  would    have    been 

carried    hy  the  sheer  voting  power   of  the  present   parties.     But 

this    was    not  done,  and  the  party  sought  to  be  made  liable,   viz., 

the    Company,  is    well    entitled  to  plead    the   invalidity   of   the 

agreement.        It   has   had    no   legal    inception    an    against    the 

Company,    bnt    had   it  any,  we  think,  the  Company  could    have 

avoided  it,  by  pleading  that  the  act  of  Ram  Chand,  a  Director,  in 

getting   an   agreement   of   this   nature    by   pressure   on,    or  in 

collusion    with,  the    Agents  for  the  personal  advantage    of   both 

without   reference  to  that  of    the    shareholders,  whose  trustee  he 

was,   amounted   to   an    act  of  fraud   and   breach   of   trust.     As 

already    pointed   out   this  would  have  reference  not  to  the  mere 

fact  of   his  being  a  Director  but  to  the   terms  of  the   agreement 

and  his  abuse  of  his  position  for  his  personal  benefit. 

Oar  finding  on  the  third  point  for  determination  thus  agrees 
with  that  of  the  District  Judge. 

(4)  Waa  tie  agreement  ratified  by  the  Company,  and  has 
there  been  acquiescence  by  it  in  its  terms  so  as  to  make  the 
agieement  binding  on  the  Company,  or  to  create  an  estoppel 
against  the  denial  of  the  validity  of  the  agreement?  This  has 
reference  to  isscie  6  of  the  District  Judge  aud  grounds  of  appeal 
Nos.  9  and  10. 
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It  was  conceded  at  the  argument  that  there  was  no  ratifica- 
tion by  the  Company  if  ratification  was  required,  but  counsel 
relied  on  acquiescence  and  estoppel.  The  District  Judge  found 
that  there  was  no  acquiescence,  and  we  agree  in  his  view. 
Acquiescence  cannot  be  inferred  from  the  facts  on  the  record. 
The  only  time  there  could  have  been  any  reference  to  the  agree- 
ment was  in  the  general  meeting  of  21st  July  1900,  i.e.,  a  year  and 
a  half  after  the  agreement  was  made,  bat  as  already  stated  there 
was  no  mention  of  the  agreement  in  the  notice  calling  for  the 
meeting,  para.  6,  page  87,  nor  any  proof  of  its  having  been  discussed 
there.  The  fact  of  the  plaintiffs  being  mutsaddia  was  known, 
but  this  cannot  be  treated  as  proof  of  acquiescence  in  the  terms 
of  the  agreement.  Coleman's  Case  and  Kaye  v.  Croydon 
Tramways  Company,  already  cited,  show  what  kind  of  notice 
ought  to  be  given.     The  Indian  law  is  the  same. 

We  decide  this  point  against  the  plaintiffs,  appellants, 
agreeing  with  the  District  Judge. 

(5)  Have  plaintiffs  been  guilty  of  any  breaches  of  their  part 
of  the  agreement  so  as  to  justify  rescission  of  the  contract  by 
the  defendant  Company  ?  This  is  covered  by  issue  8  of  the 
District  Judge. 

According  to  our  finding  it  is  unnecessary  to  decide  this 
point.  If  there  is  no  binding  contract  there  cannot  be  a 
rescission  of  it.  The  term  implies  that  the  contract  was 
accepted  as  good  at  one  stage  of  the  dealings  between  the 
parties. 

Another  reason  is  that  upon  the  terms  of  the  agreement  the 
mutsaddis  are  irremovable  except  for  their  personal  dishonesty, 
vide  clause  13  (page  69).  For  other  faults  the  Company  is  only 
entitled  to  damages. 

As  regards  the  facts  we  generally  agree  with  the  District 
Judge,  and  hold  the  Managing  Agents  to  blame  quite  as  much 
as  the  plaintiffs  in  respect  of  any  difficulties  that  arose  between 
them.  There  was  no  such  bread)  on  the  part  of  the  plaintiffs  as 
justified  the  rescission  of  the  contract,  if  this  can  be  considered 
a  case  of  rescission.  We  need  not  recapitulate  the  District 
Judge's  reasons. 

(6)  To  what  relief,  if  any,  are  plaintiffs  entitled  upon  the 
repudiation  or  avoidance  of  the  agreement  by  the  defendant 
Company? 
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This  covers  issues  9,  10  and  11  of  the  District  Judge  and 
grounds  13  and  14  of  the  appeal. 

The  plaintiffs  have  got  back  Rs.  30,000  lect  by  them  to  the 
Company  under  the  agreement. 

It  is  obvious  on  our  findings  that  they  cannot  claim  damages 
on  the  basis  of  the  agreement  for  being  turned  out  of  the 
mutsaddiship. 

They,  however,  claim,  i.e  ,  in  the  alternative,  if  the  contract 
is  not  binding  on  defendant  Company,  the  return  of  the  benefit 
the  defendant  Company  received  under  the  agreement  when  it 
was  avoided,  under  Section  64  of  the  Contract  Act,  viz. : — 

Rupees  40,000— the  price  of  400  shares  they  purchased 
under  the  agreement.  This  prayer  the 
District  Judge  has  refused. 

Rupees  4,000 — cash  paid  on  account  of  guarantees  which 
has  been  decreed  to  them  with  interest. 

Commission  for  the  time  they  worked  for  the  defendant 
Mills  before  they  were  turned  out. 

The  last  claim  was  not  specifically  preferred  in  the  plaint 
though  Rs.  1,50,000  in  all  were  claimed  as  damages  whicn 
included  commission  which  would  be  lost  to  the  plaintiffs  in 
consequence  of  the  repudiation. 

As  regards  the  sum  of  Rs.  40,000  which  is  the  price  of 
400  shares  taken  up  by  the  plaintiffs  under  the  agreement,  it 
does  not  appear  when  the  share  certificates  were  handed  over  to 
the  plaintiffs,  nor  is  there  any  trace  on  the  record  of  any  order 
of  the  Directors  allotting  these  shares  to  the  plaintiffs.  The 
bald  facts  alone  are  proved  that  Rs.  40,000  have  been  paid  and 
plaintiffs  novr  hold  400  shares. 

The  District  Judge  has  disallowed  the  claim  as  the  defendant 
Company  is  incompetent  by  law  fo  buy  its  own  shares.  Section 
249  of  the  Indian  Companies  Act  lays  this  down  in  distinct  terms. 
But  there  is  no  doubt  that  plaintiffs  purchased  the  shares  only  in 
pursuance  of  the  agreement  under  which  they  were  appointed 
mutsaddis,  and  if  the  agreement  is  repudiated,  the  benefits 
obtained  under  it  must  be  returned  so  far  as  may  be.  If  the 
shares  cannot  be  bought  back,  is  return  of  the  cash  value  of  the 
shares  under  Section  64  of  the  Contract  Act  also  prohibited  ? 

The  cases  cited  do   not  touch  this  question.     In   Thomson's 
case  (*)  it  was  held  that  Thomson  who  on  being  appointed   agent 
(')  34  L.J.N.  S.  Ch.     . 
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applied  for  and  was  allotted  twenty  shares  in  accordance  with 
the  practice  of  the  Company  of  requiring  its  agents  to  qualify, 
by  becoming  shareholders,  but  who  was  dismissed  soon  after 
without  cancelling  the  order  of  allotment,  remained  a  share- 
holder and  was  liable  as  ;  contributory  on  the  winding  up  of  the 
Company.  Roger's  case  and  Harrison's  case  (')  \*ere  of  the 
same  class,  and  Rogers  was  held  not  to  be  a  contributory  in 
accordance  with  the  terms  of  the  application  and  the  reverse  was 
held  in  regard  to  Harrison,  on  similar  grounds.  Here  the  shares 
have  actually  been  paid  for  and  plaintiffs  hold  them  and  the 
question  is,  should  not  the  value  be  refunded  when  the  contract 
under  which  they  were  taken  up  has  been  repudiated  by  the 
Company  ? 

The  question  is  not  free  from  difficulty.  Wo  find,  however, 
that  the  agreement  though  it  requires  plaintiffs  to  take  up  400 
shares  and  pay  for  them  according  to  conditions  stated  in  the 
document  does  not  compel  them  to  hold  so  many  as  a  qualification 
for  acting  as  mutsaidis,  but  only  100  shares  {vide  clause  G,  P.  I, 
page  69).  We  think  therofoie  the  plaintiffs  were  at  liberty  after 
acquiring  the  shares  and  paying  for  them  to  dispose  of  300  shares. 
Thus  at  best  the  value  of  these  shares  was  an  advance  or  loan  to 
the  Company  under  a  different  name  to  that  under  which 
Rs.  30,000  were  stipulated  to  be  lent,  and  plaintiffs  were  paid  by 
giving  them  shares  which  were  thereafter  at  their  absolute 
disposal.  They  should  therefore  not  be  allowed  to  claim  their 
value  in  cash  from  the  Company,  so  far  the  District  Judge's 
decree  appears  to  us  to  be  maintainable  though  not  for  the  reasons 
he  has  given  in  his  judgment.  The  contract  in  respect  of  these 
300  shares  was  in  effect  this  :  the  plaintiffs  were  for  the  present  to 
advance  their  value  in  cash  and  take  the  shares,  but  this  was 
part  of  the  consideration  for  getting  the  mutsaddiship  but  not  a 
necessary  qualification  for  holding  that  office.  Plaintiffs  obtain- 
ed the  mutsaddisJiip  and  after  the  shares  were  acquired  they 
were  on  the  same  footing  as  other  property  of  the  plaintiffs  and 
alienable  at  pleasure.  ]f  plaintiffs  have  not  disposed  of  them, 
this  was  their  own  pleasure  for  which  the  Company  or  the 
Agents,  if  these  were  accountable  to  plaintiffs  at  all,  had  no 
responsibility  whatever.  In  fact  as  we  read  clause  5  of  the 
agreement  plaintiffs  need  not  have  advanced  the  money  them- 
selves. It  was  sufficient  if  they  got  the  money  from  others 
or  in  other  words  induced  others  to  subscribe  for  or  buy 
shares  to  this  amount.     Surely  it   cauuot  bo  seriously  contended 


(»)  L.  B„  III  Ch.  App„  633. 
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that  the  Company  would  have  been  bound  to  refund  the 
value  of  the  shares  if  any  had  been  sold  through  the  plaintiffs 
in  this  way.  Possibly  the  case  might  have  been  different  if  the 
plaintiffs  having,  as  now,  paid  the  whole  money  themselves,  bad 
been  turned  out  before  the  shares  were  allotted  or  very  soon 
after,  before  thej  in  fact  became  marketable  by  the  establish- 
ment of  the  Company's  business.  But  this  is  not  the  case  now. 
The  plaintiffs  have  had  time  to  exercise  their  own  judgment  and 
option  how  to  deal  with  the  shares  and  have  decided  to  keep 
them,  though  not  bound  to  do  so,  for  their  own  purposes.  These 
shares  therefore  should  in  our  opinion  be  treated  in  the  present 
circumstances  as  outside  the  agreement  in  dispute.  It  is  not  a 
case  where  plaintiffs  were  made  to  buy  shares  of  an  unsound 
concern  by  the  fraud  of  the  Company's  Agent.  We  disallow  the 
claim  for  the  value  of  these  shares. 

But    the    same    arguments  do  not    apply  to  the    100   shares 

which    plaintiffs    were  obliged  to   purchase  aud   bound   to   hold 

under  the  agreements  as  a  qualification  for  Mutsr.ddiship.     These 

were  and  still  remain  part  of  the  benefit  the  defendant  Company 

obtained    under    the    contract  and   it    is    bound    to    restore    the 

ant    paid    for   acquiring  them.     The  Company  it    is  true    is 

incompetent  to  buy  its  own  shares,  Section  2 -±9  of  the  Compauies 

Act    1882,  but  to  restore  this  benefit  which  the  Company  obtained 

under  the  avoided  agreement  is  a    statutory   liability  and  cannot 

be   treated  as   buying  back  the  shares.     There  is  no  element    of 

bargaining    in    the   refund,  though  the   shares  must  be  returned 

by    the  plaintiffs  when  the  money  is  received  by   them.     Section 

must  refer  to  a  conscious  act  of    purchase  by  the    Company 

not  a  restoration  of  money  under  legal  compulsion.     We  do    not 

think  therefore  that    the    plaintiffs  are  precluded  from  obtaining 

the   value    of    these    shales    or    Hs.     10,000    from  the  defendant 

Company.     The   rule  as  to  disability  of  Companies  to  buy  their 

own    shares,  was  laid  down  by  the  House  of  Lords  in    Tretor    v. 

Whitworth  (x),  but  this  has  not  affected  the  principle  of  restoration 

oE   benefits  by  Companies  on  the  rescission  of  a  contract,  e.g.,  on 

around     of    fraud   or    misrepresentation    See    Lindley     on 

6    Edition,     Vol.    I,    pages    95,    98.     They  contain 

ices    of  cases  of  refunds  of  money  paid  as    value    of 

particularly    Karbeys   case    (*),     and   Boss  v.    Estates 

,riuciple  is  the  same  where    a 


)  I.L.R.,3,  ch.(m 
l»)  L.  fi.,  3,  Bq.,  122. 
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contract  is  resciuded  on  tbe  ground  of  fraud  or  misrepresentation 
or  jepudiated  on  the  ground  of  want  of  authority  in  agent 
making  it.  We  find  accordingly  that  plaintiffs  are  entitled  to 
return  of  Ks.  10,000  on  this  account,  with  interest  at  Rs.  6  per 
cent,  from  the  date  of  their  expulsion  less  dividends  they  may 
have  received.  This  is  a  matter  of  account  reserved  for  the 
Court  of  execution,  as  sufficient  information  for  finally  disposing 
of  it  does  not  exist  on  the  record. 

As  regards  work  actually  done  and  not  paid  for,  we  find 
no  claim  on  this  account  in  the  plaint  or  in  any  of  the  statements 
made  by  the  plaintiffs,  or  their  Counsel  in  the  course  of  the  suit. 
No  statement  as  to  the  amount  claimable  under  this  head  was 
ever  filed  by  the  plaintiffs  though  they  must  have  possessed  means 
of  information.  Such  a  claim  cannot  be  included  in  the  claim 
for  damages  and  no  pleadings  have  been  taken  in  respect  of  it. 
We  do  not  think  we  ought  to  allow  the  plaint  to  be  amended  by 
adding  a  claim  on  this  head  at  this  stage  and  to  let  the  case  go 
back  for  inquiry  as  to  it.  If  plaintiffs  lose  anything  on  this 
account  they  have  only  to  thank  themselves. 

As  regards  the  claim  against    defendants  2  and  3   we   have 
carefully  perused   the  pioposed   amendment  filed   by   plaintiffs' 
Counsel  but  doubt  whether  it  should  be  permitted  at  this   stage. 
The   plaintiffs   had    many   opportunities    to   state    clearly  their 
grounds  of  claim  against  these    defendants    and  ample   time   to 
think  about  these  grounds  but  they  failed  to  put  forward  an  in- 
telligible  ground.     The    learned    District   Judge   was   perhaps 
precipitate  in  making  the    amendment    himself   and  not   letting 
plaintiffs'  Counsel  file  it  within  a  time  fixed  by  him,  but  it   fully 
agrees  with  plaintiffs'  pleader's  statement  in  page  9  of  the  printed 
recoid.     If  there  were  additioral  grounds  plaintiffs'  Counsel  had 
time  to  urge  them    and  to    ask  for    leave  to   put    them    in,  vizJ 
between  3rd  and  14th    February  1903,  but  he  did  not  do  so.     It 
cannot  be  seriously  disputed  that  the   District  Judge  is   right  in 
his  finding  on  the  ground  of  action  disclosed  in  the  amendment, 
the  alleged  representation    being   one   on    a    point   of   law   and 
plaintiff  Kam  Chand  being  himself  aDirector.     The  new  grounds 
filed  here  raise  new  points  of  fact  of  which  there    is  no  trace   in 
the  lower  Court,  and  they  are  in  effect  matcrinl  departures  from 
the   case   as    put   in   the    lower     Court  though   not  absolutely 
inconsistent  with  it.     We  do  not  think  we   should  allow  them  to 
be  raised  at  this  time  after  I  lie  case   has  gone  on  fur  three    years 
and  let  it  start  afresh.    We,  therefore,  accede  to  the  strenuous  and 
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forcible  objections  urged  on  these  defendants'  behalf  and  disallow 
the  proposed  amendment. 

This  disposes  of  plaintiffs'  appeal. 

On  the  cross  objections  by  the  defendant  Company  we  are  of 
opinion  that  the  defendant  Company  sent  a  cheque  for  the  sum 
dae  to  the  plaintiffs  on  26th  March  1901  but  plaintiffs  did  not 
accept  it.  The  defendant  Company  should  therefore  be  saved 
payment  of  interest  at  the  rate  fixed  by  the  lower  Court,  i.e.,  8 
annas  per  cent,  for  twenty-six  months,  i.e.,  from  the  date  of  the 
cheque  to  that  of  the  decree,  or  Rs.  5:20.  The  amount  of  interest, 
must  therefore  be  reduced  to  Rs.  96. 

regards  costs  this  is  pre-emiuently  a  case  in  which  the 
parties  should  pay  their  own  costs  throughout.     Plaintiffs  drove 

ard  a  bargain  as  they  could  and  defendant-agents  probably 
meant  to  repudiate  the  agreement    as  soon   as   they    could.     The 

ipany  in  the  circumstances  disclosed  should  not  claim  costs 
from  the  plaintiffs. 

We  accept  the  plaintiffs'  appeal  and  the  defendants'  cross 
objections   as   above.     Each   party    will     pay    their   own   costs 

ighont. 

The  appeal  of  Ram  Chand  and  Company  is  dismissed   with 


No.  11. 

Before  Mr.  Justice  Anderson. 

KAMAR  DIN,  -(Defsxdant),—  APPELLANT, 

VeftUt 

NASIR-UD-DIN  AND  OTHER3,-(Pr,AiXTiFFs),— 

RESPONDENTS. 

Civil  Appeal  No.  320  of  1903. 

Custom — Inheritance— Pagvand   or  Chundavani — Sheikhs  of  .Vulana, 
District  IJmballa. 

In  a  auit  the  parties  to  which  were  Sheikhs  of  Jlulana  in  the  Uraballa 
District,  found,   that   the   customary  rule  of  succession  applicable  to  the 
a  was  pagvand. 

■  rom  the  decree  of  T.J.  Kennedy,  Esquire,  Dixisional 
Judge,  Umballi  Division,  dated  loth  J  mnanj  1903. 

Zia-ud-din,  for  appellant 

nak  Chand  and  Muhammad  Shafi,  for  respondents. 
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The  judgment  of  the  learned  Judge  was  as  follows  : 

2\st  May  1904.  Anderson,  J. — This    was  a  case  amongst  Sheikhs  belonging 

to   Mulana  in  the  Umballa  District,  the    question  being  whether 
ancestral    property    should    descend  according  to  chundavdnd  or 
pagvund  rule.     The    Courts    have  differed.     The  first  Court  held 
that   arrangement  had  been  made  by  Hidayat  Ali,  father  of  tho 
parties,  in  his  life-time  that  his  propety  should  be  equally  divided 
between  the   son  of  his  first  wife  Mussammat  Kariman  and  the 
family   of   Ills  second  wife,  Mussammat  Rahiman,  she  having  at 
that   time   given  birth  to  Shamas-ud-din  only.     She   had   three 
more   sons   and  this  must  be  an  old    story  as    Shamas-ud-din   is 
dead    and   his   widow   married    to  Kamar-ud-din.     No    will   or 
tamliknama  is   forthcoming  and  all  so  called  attesting  witnesses 
ai'o  said  to  be  dead.     It  was  not  registered.     The  first  Court,  gave 
no  reason  for  holding  that  Hidayat  Ali  could  alter  tho  usual  rule 
of   succession   nor   did    it  distinguish     between     ancestral   and 
acquired     property.       Tho   Judge   thought     that-     Mussammat 
Rahiman    and    her  family  had    got  hojd   of    movables    and    had 
even    bought  land    with  money  of    Hidayat   Ali  and  that    it  was 
equitable  that  Kamnr  Din  should  retain  half  the  land. 

The  Divisional  Judge  found  that  pagvivd  was  the  custom 
prevailing  amongst  persons  of  this  tribe  and  vicinity  and  that 
the  execution  of  the  deed  set  up  by  defendants  was  n)t  proved. 

I  have  heard  arguments  and  considered  the  grounds  of  appeal 
and  think  there  is  no  ground  for  interference  unless  to  make  it 
clear  that,  if  plaintiffs  at  time  of  suit  were  in  possession  of  3-8th 
of  the  whole  of  Hidayat  Ali's  land,  they  should  not  be  put  in 
possession  of  any  land  which  will  make  their  share  over  3-4ths. 
They  were  not  born  at  the  time  of  the  alleged  family  arrangement 
and  Shamas-ud-din  was  not  of  an  age  to  consent  to  any  such 
arrangement.  Had  the  property  taen  self-acquired  Hidayat  Ali 
could  probably  have  disposed  of  it  as  he  thought  fit,  but  with 
aucestral  property  the  case  would  be  different.  Hence  a  heavy 
onus  rested  on  defendants  to  show  that  the  property  could  be 
divided  per  stirf.es  and  not  per  capita,  which  they  have  not  dis- 
charged. No  instance  of  succession  by  rule  of  chundnvand  was 
cited  or  proved  and,  in  the  customary  law  of  the  District, 
succession  per  capita  is  given  as   the  usual  rule. 

If  Mussammat  Rahiman  and  her  sons  contrived  to  get  money 
and  movables  out  of  Hidayat  Ali  befor-e  ho  died  and  buy  land,  I 
do  not  see  how  this  can  help  Kamar  Din  to  get  more  ancestral 
land  than   would  fall  to  his  share  by  the  rules  of   customary 
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inheritance.     Nothing  is  likely  to  be  elicited  by  fixing  an  issue  on 
this  point  and  remanding  the  case. 

The  Divisional  Judge's  decision  appears  to  be  correct  and 
the  decree  should  secure  to  them  3-4ths  of  the  land  and  house 
left  by  Hidayat  AH,  the  remaining  l-4th  going  to  Kamar  Din 
and  nothing  to  Mussammat  Shaiifan  who  has  lost  her  rights  by 
remarriage. 

The  decree  should  make  this  clear  which  I  do  not  think  it 
does  at  present. 

Otherwise  the  appeal  stands  dismissed  with  costs. 


No.  12- 

Before,  Mr.  Justice  Beid  and  Mr.  Justice  Battigan. 

RAM  SARUP    AND  ANOTHER,-(Plaintiffs),— 

APPELLANTS, 

Versn* 

MUSSAMMAT  RIKHI  AND  OTHF:RS,-(Defexdants),— 
RESPONDENTS. 

Civil  Appeal  No.  887  of  1900. 

Parties — Suit  for  account  on  death  of  principal — Right  of  some  of  several 
representatives  to  sue  alone — Refusal  to  join  other  representatives  in  the 
suit — Non-joinder  of  a  nece*sa>y  pa'trj,  effect  of. 

A  representative  of  a  deceased  Hindu  widow  cannot  nraiutam  a 
suit  for  rendition  of  accounts  from  her  agent  without  making  the  other 
legal  representatives  of  the  deceased  parties  to  the  suit,  and  in  such  a  case 
where  on  objection  being  tak'iii  in  lime  the  plaintiff  wilfully  and  deliber- 
refnsed  to  add  the  other  rcpnntatives  whose  non-joinder  has  been 
objected  to,  laid,  that  the  suit  should  be  dismissed. 

AhinsaBili  and  ot)  ler  Saheb  (i),  Decharms  v.  Horicood 

(s),  Rajendro  N.rfh  Butt  v.  Shaikh  Muhammid  Led  (3),  and  Pohlu  Shah    v. 
Singh  (*),  cited  and  followed. 

Further  appeal  from  the  decree  of  W.  A.  Harris,  Esquire,  Divisional 
Judge,  Delhi  livision,  dated  29th  May  1900. 

Parker  and  Shadi  Lai,  for  appellants. 

I  ah  war  Das,  for  respondents. 


(»)  I.  L.  R.t  XXV  Mai.,  2G.         (3)  /.  L.  R.,  Till  Cat.,  49. 
(»)   10  Birg.,  526  (♦)  66  P.  Il.t  1001. 
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The  judgment  of  the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by — 

Rattigan,  J. — The  parties  are  Agarwal  banias  of  Delhi  City 
and  their  relationship,  admitted  or  alleged,  so  far  as  the  same 
is  material  for  the  purposes  of  this  appeal,  is  as  follows  : 

BALMOKAND. 


10th  Nov.  1904. 


r — 

Daulat  Ram. 

I 
Gulab  Singh. 

I 
Panna  Lai. 


r 


Salig  Ram. 

I 
Parnri  Lai. 

I 

1 


r 


Sandngar, 

I 
Sarabh  Dial.     Prabh  Dial.     Jni  Dial. 


^1 

Talsi  Ram. 

I 


Jamna  Das 
married  to 
Mu8sammafc 
Mnnni. 


r 


r 


Mussammat  Jawahro, 


Mnssnmmat 
Dhanno. 

I 
Ram  Samp 

(alleged  adopted 
son  of  Jamna  'Das). 


Mussammat  Rikhi 

married  to  (_ 

GirdharLal.  f  "1 

|  Basheshar  Nath.     Mussammat 

Sri  Ram  Kapuri. 

(alleged  adopted 
son). 

Jamna  Das,  whose  property  is  now  in  dispute,  died  some 
years  ago,  leaving  a  widow,  Mussammat  Munni,  and  the  latter 
applied  in  IS85  for  a  Succession  Certificate  to  collect  her  husband's 
debts.  She  was  opposed  by  Jai  Dial,  Jamna  Das'  nephew,  who 
setup  his  title  as  heir-at-law,  but  the  certificate  was  duly  granted 
to  the  widow.  Subsequently,  the  widow  sued  Jai  Dial  for 
balance  of  accounts,  and  in  this  suit  Jai  Dial  pleaded  that  he 
had  succeeded  to  his  father,  Saudagar,  who  had  in  turn 
succeeded  to  Jamna  Das'  estate,  by  virtue  of  an  oral  will  raado 
by  the  latter.  The  woman  was,  however,  again  successful,  and 
thereafter  remained  in  undisturbed  possession  of  her  husband's 
property  till  her  death  which  occurred  on  the  19th  January 
1894. 

On  the  19th  January  1897,  or,  in  other  words,  on  the  last  day 
allowable  under  the  limitation  law  for  such  a  suit,  the  present 
suit  was  instituted  against  Girdhar  Lai,  husband  of  Mussammat 
Rikhi,  one  of  the  deceased  woman's  daughters.  There  are  two 
plaintiffs,  (1)  Ram  Sarap,  son  of  Mussammat  Dhanno,  who  sues 
by  his  next  friends  Jai  Dial,  Panna  Lai  and  Diwan  Singh,  on 
the  allegation  that  he  was  adopted  by  Mussammat  Munni  just 
before  her  death  as  the  son  of  her  late  husband,  Jamna  Das  ; 
and  (2)  Mussammat  Dhanno,  mother  of  plaintiff  No.  1,  and 
daughter  of  Mussammat  Munni,  this  plaintiff's  claim  being   that 
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if  the  adoption  of  plaintiff  No.  1  be  not  established,  relief  should 
be  granted  to  her  as  the  reversionary  heir  of  the  deceased.  In 
form  the  suit  was  one  for  rendition  of  accounts  from  Girdhar 
Lai,  who  according  to  the  allegation  in  the  plaint,  had  been  for 
many  \ears  managing  Mussammat  Munni's  property  as  her 
general  agent,  but  had  omitted  to  render  any  accounts.  It  was 
also  alleged  that,  subsequently  to  Mussammat  Munni's  death,  the 
defendant  had  continued  to  act  as  Manager  of  the  said  property 
and  had  realized  various  sums  of  monies. 

To  this  suit  Girdhar  Lai  pleaded,  on  the  16th  February  1897, 
that  theie  was  a  misjoinder  both  of  parties  and  of  causes  of  ac- 
tion, and  that  Mussammat  Rikhi,  one  of  the  surviving  daughters 
of  Mussammat  Munni,  and  Basheshar  Nath,  the  son  of  another 
daughter,  weie  necessary  paities  and  must  be  joined  in  the  suit. 
To  this  plaintiffs  replied  that  Mussammat  Bikhi  was  the  wife  of 
the  defendant  and  need  not,  therefore,  be  brought  on  the  record, 
and  they  further  urged  that  she  was  not  an  heir  of  the  deceased, 
as  she  was  childless,  and  that  as  regards  Basheshar  Xath,  he 
being  a  daughter's  son,  could  not  succeed  in  the  presence  of 
daugbteis.  On  the  10th  Apiil  1697,  Giidhar  Lai  died,  pendent 
l/te,  and  on  the  2lst  April  at  plaintiff's  instance,  Mussammat 
Rikhi,  his  widow,  and  Gopal  Rai  and  Mad;in  Mohan,  his  brothers, 
were  brought  on  the  recoid  as  his  representatives.  Sri  Ram,  an 
alleged  adopted  son  of  Girdhar  Lai,  was  also  added  as  a 
defendant. 

On  the  18th  June  1897  these  defendants  pleaded,  inter  alia, 
that  Mussammat  Rikhi  and  Basheshar  xsath  were  necessary 
parties  and  should  be  added  as  co-defendants,  and  that  the 
adoption  of  plaintiff  So.  land  its  validity  were  both  denied. 
As  Mussamnat  R)khi  was  by  this  time  already  on  the  record  as 
representative  tf  the  original  di  fei  dant  it  is  clear  that  the 
meaning  tf  the  objection  was  tb»t  she  should  be  added  as  a 
defendant  in  her  capacity  of  daughter,  and  therefore,  one  of 
the  heirs  of  the  deceased,  Mussammat  Munni.  Despite  these 
objections,  rlaintiffs  lefused  to  make  either  Basheshar  Nath  or 
Mussammat  Rikhi  (the  latter  in  her  capacity  of  heir)  parties  to 
the  suit. 

After  a  prolonged  trial  the  plaintiff's  suit  was  dismissed  by 
the  District  Judge,  whose  decision,  so  far  as  it  is  material  for  the 
purposes  of  this  appeal,  was  to  the  effect  that  the  will  by  which 
Mussammat  Munni  was  alleged  to  have  evidenced  her  adoption  of 
plaintiil  No.  1  as  sou  of  Jamna  Das  was  executed  at  a  time  when  the 
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testatrix  had  lost  her  mental  capacity  and  was  under  the  influence 
of  interested  persons  ;  tliat,  therefore,  plaintiff  No.  1  was  not  the 
validly  adopted  son  of  Mussammat  Munni  and  had  no  right  to 
sue  ;  and  that  though  there  was  no  misjoinder,  plaintiff  No.  2 
was  not  entitled  to  sne  without  making  her  other  sister 
(Mussammat  Rikhi)  a  party.  The  District  Judge  was  of  opinion 
that  the  object  of  the  suit  was  obviously  to  deprive  Mussammat 
Rikhi  of  her  share  of  the  property]  On  appeal  the  Divisional 
Judge  agreed  with  the  finding  of  the  District  Judge  as  regards 
the  alleged  adoption  of  plaintiff  No.  1  and  held  that  the  adoption 
was  "  not  the  spontaneous  act  of  Mussammat  Munni  but  an  act 
"  gone  through  either  without  her  consent  at  all  or  with  her 
"  consent  obtained  by  undue  influence."  The  learned  Divisional 
Judge  further  held  that  tlic  suit  was  bad  for  misjoinder  of  parties 
and  cause  of  action.  He  added,  "  This  being  a  suit  for  rendition 
"  of  accounts,  was  a  fair  piece  of  trickery.  The  real  object  from 
"  the  outset  was  that  one  sister  should  possess  .ill  of  the  father's 
*'  property  by  making  the  other  sister,  through  her  husband,  give 
"up  all  the  property  she  had." 

From  this  decision  plaintiffs  have  instituted  a  further  appeal 
in  this  Court  and  have,  through  their  learned  Counsel,  contended 
firstly,  that  the  adoption  of  plaintiff  No.  I  has  been  duly 
established  and  is  valid,  and  snc<uily,  in  the  alternative,  that  the 
suit  was  not  bad  for  misjoinder  and  that,  in  the  event  of  our 
decision  being  adverse  to  plaintiff  No.  I  plaintiff  No.  2  is 
entitled  to  the  relief  prayed  for.  For  the  respondents  Mr.  Ishwar 
Das  urged  that  the  concurrent  finding  of  the  lower  Courts  on  the 
question  of  plaintiff  No.  l's  adoption  was  fully  justified  by  the 
evidence  and  the  admitted  facts  of  the  case  and  that  apart  from 
all  questions  as  to  misjoinder,  the  suit  by  plaintiff  No.  2  could 
not  succeed  by  reason  of  the  non-joinder  of  Mussammat  Rikhi, 
who  with  plaintiff  No.  2  was  entitled  to  succeed  to  the  property 
•left  by  Mussammat  Munni,  their  mother. 

Upon  the  question  of  adoption  of  plaintiff  No.  I  we 
heard  Mr.  Parker  at  length,  but  that  learned  advocate  failed  to 
satis-fy  us  that  the  finding  of  the  lower  Courts  was  erroneous. 
On  the  contrary,  we  are  of  opinion  that  no  other  conclusion 
could  possibly  have  been  arrived  at,  and  in  this  connection  it  is 
to  be  remembered  that  when  probate  of  the  will  alleged  to  have 
been  executed  by  Mussammat  Munni  on  the  24th  December  1893 
was  applied  for,  the  application  was  rejected  by  the  District 
Judge  and  on  appeal  by  this  Court,  on  the  ground  that  when 
this  will    was   said    to    have    been    executed,  the  woman  had  no 
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volition  of  her  own   and  was   a   mere   pnppet   in   the   hands   of 
Jai  Dial  and  his  friends. 

The  learned  Judge  then  proceeded  to  discuss  the  evidence?  on  this 
point  and  finally  enme  to  the  conclusion  thnt  the  adoption  of  plaintiff 
No.  1  had  not  been  established  and  that  being  the  ease  it  was  unnecessary 
for  him  to  decide  whether  or  not  such  an  adoption  would  be  valid  among 
Agarwal  banias  of  Delhi  City. 

As  regards  plaintiff  No.  2,  Mussammat  Dhanno,  we  hold 
that  under  the  circumstances  of  this  case  the  deliberate  refusal 
to  join  Mussammat  Rikhi,  in  her  capcity  as  heir  of  Jamna  Das 
jointly  with  Mussammat  Dhanno  as  a  party  is  fatal  and  that 
as  a  consequence  of  such  non-joinder  the  suit  must  be  dismissed. 
Under  Hindu  Law  the  heirs  and  representatives  of  Jamna  Das 
and  Mussammat  Munni  were  the  two  sisters,  Mussammats  Rikhi 
and  Dhanno,  and  it  was  not  open  to  one  of  these  persons  to  alone 
sue  on  a  cause  of  action,  which  resided  in  Mussamrrat  Munni 
during  her  life  time  and  devolved  after  her  death  on  her  le^al 
representatives.  The  principle  is  well  stated  by  Bhashvam 
Ayyangar  in  Ahinsa  Bili  v.  Abdul  Kailer  Sahtb  ('),  at  page 
"  when  a  right  accruing  to  a  single  person  from  a  covenant  in  his 
"  favour  devolves  on  his  death,  on  two  or  more  of  his  heirs  in 
u  several  shares,  no  question  can  possibly  arise  as  to  whether  the 
"  covenant  was  joint  or  several,  and  the  only  difference  cau?ed  by 
"  the  death  of  the  covenantee  is  that  the  cause  of  action  which 
"  resided  in  one  person  is,  by  operation  of  law,  transferred  to  a 
"  number  of  parceners  who,  as  observed  by  Tindal,  0.  J.,  in 
"  Decharms  v.  Eoruoocl  (2),  constitute  one  heir.  In  other  words 
"  the  claim  which  was  possessed  by  one  individual  is  now 
"  possessed  jointly  by  a  number  of  individuals,  who  arc  his  1 
"  representatives,  and  all  must,  therefore,  join  in  a  suit  to  enforce 
14  that  claim.  If  one  or  more  of  such  joint  claimants  do  not 
"  join  as  plaintiffs,  the  course  to  be  pursued  in  India,  according 
"  to  long  established  course  of  decisions,  is  for  the  claimants 
"  bringing  the  suit  to  join,  as  party  defendants,  those  who  do  not 
'•  join  as  plaintiffs.  " 

This  is  undoubtedly  the  general  rule  and  Mr.  Parka?  did 
not  of  course  attempt  to  argue    that    Mussammat  Rikhi,   in    her 

•ity  of  heir,  was  not  a  necessary  party  or  that  her  presence 
in  that  capacity  before  the  Court  was  not  required  by  the 
general   rule.     His  argument   was  that  conceding  all  this.  - 

O  P.  R.}  XXV  Mad.,  26.  (2)  10  Bir>g.,  52G,  at  page 
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compliance  with  the  rule  was  not  necessarily  fatal  to  the  suit 
and  that  we  should  allow  the  plaint  to  be  amended  and  the  suit 
to  proceed.  The  learned  Counsel  urged  that  the  joinder  of 
Mussammat  Rikhi  in  her  capacity  of  heir  was  a  mere  formality, 
seeing  that  she  was  already  on  the  lecord  as  a  defendant  in 
another  capacity.  That  in  some  cases  a  plea  of  non-joinder  is  not 
necessarily  fatal  either  because  it  is  merely  an  objection  as- to  form, 
or  because  it  is  waived  by  the  party  who  originally  advanced  it, 
or  for  some  other  sufficient  reason,  and  that  in  such  cases  the 
Courts  are  justified  in  allowing  an  amendment  of  the  plaint 
instead  of  dismissing  the  suit,  is  trite  law.  But  this  is  not  one 
of  those  cases,  for  here  tho  objection  was  taken  clearly  and 
distinctly  in  the  District  Court  and  on  more  than  one  occasion, 
and  the  refusal  of  plaintiffs  to  join  Mussammat  Rikhi  in  her 
capacity  of  heir  was  wilful  and  deliberate.  The  whole  object  of 
plaintiff's  suit  was,  as  both  the  lower  Courts  have  observed,  to 
deprive  Mussammat  Rikhi  of  her  share  in  the  property  and  it 
was  in  furtherance  of  this  object  and  as  part  and  parcel  of  their 
whole  scheme  that  the  plaintiffs  resolutely  declined  to  join  her 
as  a  party.  In  a  case  of  this  kind  we  have  the  highest  authority 
for  holding  that  the  Courts  should  not  make  an  exception  to  the 
general  rule.  In  Rajendro  Nath  Duit  v.  Shaikh  Muhammad 
Lai  (1),  their  Lordships  of  the  Privy  Council  remarked,  dealing 
with  the  facts  before  them:  "  The  objection  was  clearly  taken; 
"  and  they,  i.  e.,  plaintiffs  .from  motives  of  their  own,  deliberately 
"abstained  from  making  him  a  party  to  the  suit.  It  is  certainly 
"  not  a  case  in  which  the  Court  should  make  an  exception  to  the 
"  general  rule,  which  would  require  him  to  be  a  party.  "  To 
the  like  effect  are  Pohlu  Shah  v.  Ditla  Singh  (2),  and  the 
anthorities  there  cited.  In  accordance  with  those  authorities  we 
hold  that,  even  as  regard 3  plaintiff  No.  2,  the  suit  must  be 
dismissed,  she  having  persistently  adhered  to  her  resolution  not 
to  make  her  co-heir  a  party  to  it,  such  co-heir  being  and 
claiming  to  bo  a  necessary  party.  For  the  reasons  given  we 
dismiss  this  appeal  with  costs  throughout.  It  is  unnecessary 
for  us  to  discuss  the  first  four  cross-objections  filed  by  the 
respondents. 

C)  I,  L.  R.,  VIII  Calc„  at  page  49.  (2)  No.  5G  P.  R„  1901. 
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No.  13- 

Before  Mr.  Justice  Rattigan. 
HEM  RAJ,— (Plaintiff),— APPELLANT,  J 

Versus  i  APPELLATE  Side. 


S 


KHUDA  BAKHSH  AND  ANOTHER,— (Defendant*),— 
RESPONDENTS. 

Civil  Appeal  No.  197  of  1902. 

Contract— Alteration  of  contract   by  the    Court— Interest  —Agriculturist 
and  bania — 

A  suit  for  possession  of  certain  land  on  two  mortgage  deeds  was 
dismissed  by  the  first  Court  on  the  grounds  that  the  deeds  had  been 
uxecuted  under  undue  influence  and  that  there  was  no  consideration  tor 
them.  The  Divisional  Judge  on  appeal  reversed  the  findings  of  the 
first  Court  and  gave  plaintiff  a  decree  to  th9  effect  that  he  should  hive 
possession  unless  the  principal  ammt  advanced  was  paid  to  him  by  a 
certain  date,  but  he  disallowed  interest  simply  because  the  debtor  was 
a  zamiudar.  On  further  appeal  being  preferred  by  the  plaintiff  it 
appeared  from  the  evidence  taken  on  remand  that  not  only  was  there  no 
undue  influence,  but  the  terms  regarding  the  interest  and  the  rates  agreed 
upon  wore  by  no  means  unfair  or  extortionate. 

Held,  that  although  transactions  between  banias  and  zamindars  renuire 
to  be  strictly  scrutinised,  yet  in  cases  where  it  is  not  shown  tbat  the 
zamindar  had  been  overreached  or  that  he  had  agreed  to  terms  merely 
because  the  bania  had  been  able  to  exercise  undue  influence  over  him  or 
where  the  terms  of  the  contract  are  neither  inequitable  nor  oppressive, 
the  Courts  in  India  are  not  competent  to  decline  to  enforce  the  terms  of 
the  contract  in  its  entirety  on  the  sole  ground  that  ono  of  the  party  is  a 
zamindar. 

Farther  appeal  from   the   decree   of  J.  Q.    M.   licnnic,  Enquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated   #th  November   1902. 

Sukh  Dial,  for  appellant. 

Lakhslniii  Narain,  for  respondents.' 

The  judgment  of  the  learned  Judge  was  as  follows: 

RattiuAN,  J,  — Plaintiff  sued  for  possession  of  certain  land  on  lSth  June  1904. 
two  mortgage-deeds.  His  suit  was  dismissed  by  the  first  Court  on 
the  grounds  thit  the  deeds  had  been  executed  under  undue 
influence  aud  that  there  was  no  consideration  for  them.  On  appeal 
the  Divisional  Judge>  after  a  remand,  reversed  the  decree  of  the 
Munsif  and  gave  plaintiff  a  decree  to  the  effect  that  he  should 
have  possession  of  the  land  in  the  following  Jeth  unless  the  sum 
of  Us.  765  (which  represents  the  principal  sum  due  uuJer  the 
two  uijrtgijjo-duaio)  was  paid  to  hint  bjforo  then.     The  learned 
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Divisional  Judge  refused  to  include  the  interest  due  under  the 
deeds  in  the  sum  payable  by  defendants,  and  further  held  that 
plaintiff  should  not  be  awarded  costs  as  he  had  been  "  well 
"  compensated  without  them."  No  reason  was  assigned  for 
disallowing  the  interest. 

Plaintiff  appealed  to  this  Court  in   respect   of   the   interest 
[  and  costs,  and  the  learned  Judge  before  whom  the  appeal  orginally 
came  remanded  the  following  issue  for  trial    under   section    566, 
Civil  Procedure  Code,  viz. : — 

"  Was  either  of  the  deeds  ia  suit  ob  tained  by  undue  influence 
"  as  defined  by  section  16  of  the  Contract  Act  ?" 

The  return  of  the  lower  Courts  is  to  the  effect  that  there 
was  no  undue  influence.  The  Divisional  Judge  has  also  explained 
that  ho  "  cut  down  "  the  interest,  or  rather  he  should  have  said, 
disallowed  the  interest,  because  the  case  was  one  between  a  bania 
and  a  zamindar  and  that  as  between  banias  and  zamindars  it  is 
absurd  to  talk  of  the  sacredness  of  contract.  The  learned 
Judge  does  not  find  that  in  the  present  case  the  rates  of  interest 
(and  in  default  of  payment  of  simple  interest)  were  excessive  or 
that  the  bargain  between  the  parties  was  in  any  sense 
unconscionable.  I  have  heard  Mr.  Sukh  Dial  for  the  appellant 
and  Mr.  Lakhshmi  Narain  for  the  respondent,  and  after  giving 
their  arguments  every  consideration,  I  have  come  to  the  conclusion 
that  there  was  no  ground  for  disallowing  interest  as  agreed 
upon.  In  the  absence  of  any  ground  that  would  justify  the 
Court  in  setting  aside  a  bargain,  I  do  not  think  that  the 
Divisional  Judge  was  entitled  to  "  cut  down"  the  interest  simply 
because  the  debtor  happens  to  be  an  agriculturist.  No  doubt 
transactions  between  banias  and  zamindars  require  to  be  strictly 
scrutinised,  but  unless  the  Court  is  able  to  hold  that  the  zamindar 
has  been  overreached,  or  that  he  has  agreed  to  terms  merely 
beauso  the  bania  hasbscn  able  to  exercise  undue  influence  over 
him,  or  unless  it  finds  that  the  terms  of  the  contract  are 
inequitable  and  oppressive,  it  is  not  justified  in  setting  at  naught 
the  contract  between  the  parties.  In  the  present  case  not  only 
was  there  no  Undue  influence  but  the  terms  regarding  interest 
and  the  rates  agreed  upon  are  by  no  means  unfair.  Under  the 
lust  deed  interest  (under  the  name  of  munafa)  was  to  be  paid  in 
the  Brst  instance  at  the  rate  of  Rs.  8.  per  cent  per  annum ;  in  the 
event  of  default  the  rate  was  to  bo  increased  to  Rs.  12  per  cent 
per  a nnum,  and  this  interest  was  to  bo  paid  on  tho  arrears  of 
munafa ;  in  the  second  deed  the  munafa  was.  to  be  -at  the  rate  of 
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about  14.  annas  per  cent  per  mensem  and  the  interest  to  be  paid  on 
the  munafa  in  the  event  of  default  was  also  to  be  at  about  the 
same  rate.  The  rates  thus  charged  are  not,  I  consider,  in  any 
way  oppressively  high  or  inequitable. 

Taking  all  these  facts  into  consideration,  I  hold  that 
plaintiff  should  have  been  allowed  to  include  the  full  amount 
due  under  the  two  deeds  in  the  sum  payable  by  defendant,  in 
other  words,  that  the  decree  should  have  been  that  plaintiff 
should  get  possession  as  mortgagee  for  Rs.  1,231-6,  and  I  decree 
accordingly. 

I  also  see  no  reason  for  depriving  plaintiff  of  his  costs.  He 
succeeded  in  his  suit  and  in  the  ordinary  course  would  be 
entitled  to  costs.  There  is  no  special  ground  for  ordering 
otherwise,  aud  I  therefore  decree  him  his  costs  throughout  this 
litigation. 

Appeal  accepted  and  decree  of  lower  Appellate  Court 
amended. 

Appeal  allowed. 


No.  14. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

NUR  MUHAMMAD  AND  ANOTHER,— (DEFENDANTS),- 
APPELLANTS, 

Versus  ^AppellAie  Sids, 

TILOKA  MAL  AND  ANOTHER,— (PLAINTIFFS),— 

RESPONDENTS. 

Civil  Appeal  No.  677  of  1903. 

Punjab  Alienation  of  Land  Act,   1900,  Section  2  (3)  -  Land- Proprietor's 
share  in  standiny  crops. 

Held,  that  a  proprietor's  share  of  standing  crops  is  not  « land  "  within 
the  definition  of  Section  2,  clause  3  of  the  Punjab  Alienation  of  Land  Act, 
1900,  and  can  therefore  be  sold  in  execution  of  decree. 
Miscellaneous   first   appeal  from  the   order  of  F.    T.    DiAon 
Esquire,  District   Judge,  Multan,  dated  26th  May  1903. 
Muhammad  Shah  Din,  for  appellants. 
Harris,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : 
Clark,  C.  J.-The  District  Judge  has  held  that  the  '  Mahsul  *     ISth  May  1900. 
or  proprietor's  share  of  standing  crops  is  not  land  and  can   be 
sold  in  execution  of  decree. 
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It  is  argued  that  the  '  Mahsul '  comes  under  '  b '  or  '  d '  of 
Section  2,  clause  3  of  the  Punjab  Land  Alienation  Act. 

What  was  attached  in  this  case  was  crops  partly  cut  and 
partly  standing.  In  my  opinion  '  b  '  and  '  d '  do  not  refer  to 
things  material  such  as  crops  but  refer  to  incorporeal  rights. 

If  there  had  been  an  intention  to  protect  standing  crops 
from  sale  this  would  have  been  done  expressly. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


I. 
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No-  15. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Robertson. 

PARMA  NAND  AND  ANOTHER—  (Plaintiffs),  - 

APPELLANTS, 

x  Appillatb  8id». 

Versus  \ 

GHULAM  FATIMA  AND    ANOTHER— (Of  ken  cants),—       ' 

RESPONDENTS. 

Civil  Appeal  No.  1 104  of  1903. 

Pre-emption— Right  of  pre-emption  under  the  Punjab  Laid  Act,  1872  — 
Effect  of  Alienation  of  Land  Act  upon  such  rights. 

As  alienations  of  agricultural  lund  by  certain  classes  of  people  in  the 
Punjab  can  now  only  be  made  as  provided  by  Section  3  (1)  of  the  Punjab 
Alienation  of  Land  Act,  the  provisions  of  the  law  of  pre-emption  as 
enunciated  in  the  Punjab  Laws  Act  with  respect  to  such  property  have 
in  consequence  become  in  certain  cases  obsolete,  and  therefore  in  a  case 
where  a  member  of  an  agricultural  tribe  sold  his  share  in  a  joint  Jchata  to 
a  non-proprietor  io  the  village  but  who  belonged  to  the  same  agricultural 
group  as  the  vendor,  and  one  of  the  co-sharers  in  the  Ichata  comprising  the 
land  sold,  who  was  not  a  member  of  an  agricultural  tribe,  instituted  a  suit 
for  pre-emption. 

Held,  that  the  plaintiffs'  right  of  pre-emption  which  he  had  possessed 
uuder  the  Punjab  Laws  Act  has  b9en  abrogated  by  the  provisions  of  the 
Punjab  Alienation  of  Land  Act  by  reason  of  his  being  neither  an  agricul- 
turist in  the  village  nor  a  member  of  an  agricultural  tribe,  and  that  he  was 
not  entitled  to  maintain  his  suit. 

The  pre-emption  law  being  a  general  one  whilst  the  Punjab  Alienation 
of  Land  Act  intended  to  regulate  sales  by  particular  cUsses  of  alienors 
and  thus  a  special  law,  the  subsequent  special  statute  must  b«  treated  aa 
repealing  the  previous  general  statute  pro  tanto  by  implication. 

The  India  (l),  cited  and  followed. 
Further  appeal  from  the  decree  t.f  Khm  Bahadur  Maulvi  Inmm  AH, 
Divisional  Judge,  Multan  Division,  dated  29  th  Uctoier  1903. 

Ishwar  Das,  for  appellants. 

Oertel,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Chatterji,  J.  — In  this  case  the  two  plaintiffs  are  co-sharers     20th  Dec.  1904. 
in  the  land  sold  by  defendant  1,  Mussammat  Ghulam  Fatima.to 
defendant  2,  Bahar  Shah,  who  is  not  n    proprietor  in  the  village 
of   Dharin,   where   the   land   is   situate.      The   plaintiffs  claim 
pre-emption   on  this   ground  alleging  that  the   sale   took   place 

(l)  33  L.  J.  Adm.  (1864),  193. 
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really  for  Rs  5°0,  bnt  Rs  1,500  were  entered  in  the  deed.  The 
defendants  plead  that  they  belong  to  one  of  the  agricultural 
tribps  notified  under  the  Alienation  of  Land  Act  and  that 
plaintiffs  are  not  members  of  any  such  tribe,  and  are  not 
agriculturists,  and  are  thus  incompetent  to  buy  the  property 
under  the  provisions  of  that  Act,  though  they  are  doubtless  land- 
owners in  the  village.  They  also  assert  that  the  price  was  fixed 
in  good  faith  in  the  deed  of  sale,  and  was  actually  paid. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the 
plaintiffs  have  lost  their  right  on  the  passing  of  the  Alienation 
of  Land  Act.  The  Divisional  Judge  was  of  opinion  that  the 
Act  did  not  absolutely  prohibit  sale  to  the  plaintiffs,  but  made 
it  subject  to  the  sanction  of  the  Deputy  Commissioner.  He 
accordingly  granted  them  a  decree  on  payment  of  the  price 
fixed  in  the  deed  conditional  upon  Deputy  Commissioner's 
sanction  being  obtained,  failing  which  the  suit  was  to  be 
dismissed  with  costs. 

The  first  question  for  consideration  in  this  appeal  is  whether 
the  plaintiffs'  right  of  pre-emption  is  affected  by  the  Alienation 
of  Land  Act  ? 

That  Act  lays  down  in  Section  3  (1)  that  a  member  of  an 
agricultural  tribe  can  sell  land  to  an  agriculturist  holding  land 
in  the  village,  or  to  a  member  of  the  same  agricultural  tribe  or 
of  a  tribe  in  the  same  group.  Sub-section  2  says  that  a 
permanent  alienation  of  land  in  contravention  of  the  first  sub- 
section shall  not  take  effect  as  such,  unless  and  until  the  sanction 
of  a  Deputy  Commissioner  is  obtained.  Under  Section  14  such 
an  alienation  to  which  the  Deputy  Commissioner  refuses 
sanction  shall  take  effect  as  a  usufructuary  mortgage  in  form  (a) 
for  such  term  not  exceeding  twenty  years  as- the  Deputy  Commis- 
sioner considers  reasonable. 

The  plaintiffs  being  non-agriculturists,  the  defendant-seller 
as  a  member  of  an  agricultural  tribe  was  incompetent  to  sell  her 
land  to  him,  without  the  Deputy  Commissioner's  sanction.  If 
defendant  could  not  sell,  the  result  is  the  plaintiffs  could  net 
buy  without  such  sanction,  not  indeed  by  virtue  of  any  prohibi- 
tion being  directly  imposed  against  their  buying,  but  because  of 
the  sale  to  them  being  declared  infructuous  as  a  sale.  This  is 
the  state  of  things  brought  about  by  the  Alienation  of  Land  Act 
in  regard  to  transactions  of  buying  and  selling  of  land  between 
persons  classed  as  the  parties  to  this  case  are# 
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Tbe  right  of  pre-emption  is  defined  by  Section  9  of  the 
Panjab  Laws  Act,  IV  of  1672,  to  be  a  rigbt  to  acquire  immove- 
able property  in  preference  to  all  other  persons  in  cases  of  sale 
and  foreclosure  of  mortgages  of  such  property,  Section  13  of 
the  Act  requires  intending  sellers  of  property  in  respect  of  which 
any  persons  have  a  right  of  pre-emption  to  give  notice  to  such 
persons  of  the  price  at  which  he  is  willing  to  sell  such  property. 
Under  Section  18  (i)  the  omission  to  give  such  notice  is  a  gronnd 
for  suit  by  the  pre-emption  to  enforce  his  right  in  respect  of  the 
property  sold  without  notice. 

But  after  the  passing  of  the  Alienation  of  Land  Act,  if  a 
seller  of  the  class  to  which  defendant  1  belongs  cannot  sell  his 
land  to  a  purchaser  like  the  plaintiffs  without  obtaining  the 
sanction  of  the  Deputy  Commissioner,  it  is  useless  for  him  to 
give  the  notice  contemplated  in  Section  13  of  the  Punjab  Laws 
Act,  as  if  his  offer  is  accepted,  he  cannot  carry  out  the  contract 
of  sale.  His  sale  deed  merely  amounts  to  a  asnfructnary 
mortgage  of  a  description  prescribed  by  the  former  Act,  the  terms 
of  which  are  to  a  certain  extent  dependent  on  the  discretion  of 
the  Deputy  Commissioner.  , 

The  obligation  to  sell  to  the  plaintiffs  which  was  imposed  by 
the  pre-emption  law,  has  been  abrogated  by  the  Alienation  of 
Land  Act,  which  prohibits  such  sale  except  on  certain  conditions 
which  have  not  been  fulfilled  in  this  case.  The  right  which  the 
plaintiff  possessed  under  the  former,  law  has  been  affected  by  its 
corresponding  obligation  being  thus  abrogated  by  the  new  law. 
The  provisions  of  the  two  Acts  in  respect  of  the  obligation  are 
clearly  repugnant  to  each  other,  as  it  is  impossible  for  the 
defendant  to  simultaneously  obey  both  laws.  Thus  only  one  of 
the  two  laws  can  be  enforced,  and  the  later  law  mast  be  held  to 
have  repealed  the  older  law. 

If  it  is  urged  that  the  obligation  of  the  seller  is  not  directly 
repealed,  but  only  a  condition  precedent  is  imposed  to  its  being 
carried  out,  aud  that  the  duty  of  asking  for  sanction  of  the 
Deputy  Commissioner  is  thus  imposed  on  the  defendant,  it  ia 
sufficient  to  say  that  as  the  seller  is  not  able  to  sell  the  land  as 
it  is  and  the  plaintiffs  not  able  to  buy,  the  claim  for  pre-emption 
which  postulated  the  existence  of  the  original  obligation,  cannot 
succeed,  whatever  might  be  said  for  a  claim  for  damages  for 
defendant  l'a  failure  to  apply  for  sanction  in  order  to  enable  her 
to  discharge  her  obligation.  This,  even  if  correct,  which  is  not 
apparent,    the  argument  cannot  benefit  the  plaintiffs.     Nor  does 
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the  fact  that  the  sanction  can  be  given  at  any  time,  even  after 
completion  of  a  transfer,  save  their  right  of  pre-emption  in  the 
face  of  the  above  considerations. 

The  pre-emption  law  is  a  general  one  while  the  Alienation  of 
Land  Act  is  intended  to  regulate  sales  by  particular  classes  of 
sellers  and  is  thus  a  special  law.  The  subsequent  special  statute 
must  be  treated  as  repealing  the  previous  general  statute  pro 
tunto  by  implication.  Hardcastle  on  Statutory  law,  page  357. 
The  i-epugnancy  here  is  not  accidental,  but  brought  about  by  a 
law  designedly  introduced  for  a  special  object.  "  The  prior 
statute,"  said  Doctor  Lushington  in  The  India  (*)>  '"would,  I 
conceive,  be  repealed  by  implication  if  its  provisions  were  wholly 
incompatible .  with  a  subsequent  one  *  *  ."  This 
appears  to  be  exactly  the  case  here. 

The  matter  is  not  perhaps  absolutely  free  from  difficulty  as 
no  express  provision  has  been  made  in  regard  to  rights  of  pre- 
emption in  the  late  Act,  while  provisions  have  been  made  as  to 
the  effect  of  permanent  transfer  contrary  to  the  Act,  but 
according  to  the  soundest  rules  of  judicial  construction  there 
ap,pears  to  be  no  escaping  the  conclusion  that  the  pre-emption 
rights  of  persons  of  plaintiffs'  class  have  been  by  necessary 
implication  taken  away  in  respect  of  property  like  that  in  dispute 
in  this  case. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  16. 

Before  Sir  William  Clark,  EL,  Chief  Judge,  and  Mr.  Justice 
Kensington. 

GAUHRA— (Plaintiff),— APPELLANT, 

Versus 

HAR  BHAJ  AND  OTHERS— (Defendants),— 
RESPONDENTS. 

Civil  Revision  No.  1268  of  1902. 

Custom — 'Pre-emption — Sale  of  occupancy  and  inukarraridari  rights  to 
landlord — Suit  by  co-shaier  in  holding — Preferential  riyht—  Punjab  Laws 
Act,  1872,  Section  12. 

A  sold  his  shares  in  joint  holdings  situate  in  the  villages  P  and  D  to 
G  the  recorded  proprietor  of  the  holding  in  village  P.  li,  the  brother  and 
co-sharer  of    A,  sued|  for  pre-emption   in  respect  of   the  said    sale.     It 


0)83£.  J.  Adm.  (1861),  W3, 
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appeared  that  the  status  of  A  and  B  iu  tbe  village  D  and  a  part  of  the 
village  P  was  that  of  uiukarraridars,  whereas  in  the  other  part  of  the 
village  of  P  it  was  that  of  a  tenant  with  a  right  of  occupancy  only. 

Held,  that  as  regards  the  property  in  village  P  the  plaintiffs  had  no 
locus  standi.  The  sale  having  been  made  to  the  proprietors  of  the  holding 
who  have  a  statutory  right  of  purchase  under  Ccapter  V  cf  tbe  Tenancy 
Act,  could  not  in  respect  of  the  occupancy  land  be  contested  by  plaintiff, 
a  co-sharer  in  the  tenancy,  while  in  respect  to  the  mukarrarilari  portion 
the  landlord  had  the  first  right  of  pre-emption  under  the  terms  of  the 
Wajib'ul-arz,  but  as  the  vendee  was  not  the  proprietor  of  the  mukarraridari 
holding  in  the  village  D,  that  part  of  the  claim  was  governed  by  Section  12 
of  the  Punjab  Laws  A<*t,  and  the  tenure  being  superior  to  that  of 
occupancy  rights,  the  plaintiff  as  a  co-sharer  with  the  vendor,  had  a 
preferential  right  under  clause  (a)  of  that  section  over  the  vendee. 

Maya  Das  v.  Malik  A'dia  Khan  (/),  referred  to. 

Petition  for   revision  of   the  order  of    T.    J.     Kennedy,   Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  lith  March  1902. 

The  judgment  of  the  Court  was  delivered  by 

Kensington,  J.— The  facts  of  this  case  were  imperfectly  9th  Dec.  1904. 
ascertained  by  both  the  lower  Courts,  and  there  has  in  con- 
sequence been  considerable  misunderstanding  in  the  judgment. 
The  learned  Divisional  Judge,  by  whom  the  remand  enquiry 
was  conducted,  has  to  some  extent  cleared  matters  up,  and  we 
are  satisfied  that  we  have  now  sufficient  material  for  arriving  at 
a  decision. 

Omitting  fractious  the  sale  iu  question  covers  10|§  IcanaU, 
including  roughly  3/0  kanals  half  share  in  a  holding  in  Pindi- 
gheb,  and  2^f  kanals  representing  a  one-fourth  share  of  a 
holding  in  Dandi.  The  pre-eraptor-plaintiff  Gauhra  is  the 
brother  aud  co-sharer  of  the  vendor  Har  Bbaj.  The  vendees 
are  the  recorded  proprietors  in  the  Pindigheb  holding,  but 
not  in  that  of  Dandi.  The  sale  was  for  Rs.  400  in  lump  sum 
without  distinction  as  to  the  amouut  charged  on  the  land  in 
each  village  separately. 

There  is  a  further  complication  that  a  part  only  of  the  Pindi- 
gheb holding  was  held  by  Gauhra  and  Har  Bhaj  in  occupancy 
right.  In  the  remainder  and  also  in  the  Dandi  land  their  status 
is  that  of  mukurraridars,  a  special  tenure  of  the  Rawalpindi 
District,  not  to  be  confused  with  the  term  mukarraridar  as 
commonly  used  in  Revenue  literature. 


(l)10P.  B.,  189G,  Rev. 
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There  is  a  foil  discnssion  of  the  position  of  these  Rawal- 
pindi mukarraridars  in  Mnya  Das  v.  Malik  Aulia  Khan  (J).  It 
is  enough  to  say  that  the  mukarraridar's  status  is  fixed  by 
custom  only,  and  that  it  is  somewhat  higher  th^iu  that  of 
occupancy  tenants  and  somewhat  lower  than  that  of  full 
proprietors. 

We  have  no  difficulty  in  dealing  with  the  case  as  regards 
the  Pindigheb  land  including  both  the  occupancy  and 
viukarraridati  portions  of  the  holding.  The  sale  having  been 
*  made  to  the  proprietors  of  the  holding,  who  have  a  statutory 
right  of  purchase  under  Chapter  V  of  the  Tenancy  Act,  cannot, 
in  respect  of  the  occupancy  land,  be  contested  by  a  co-sharer  in 
the  tenancy,  while  for  the  mukarraridar  portion  we  observe 
that  the  record  of  custom  quoted  (pages  41  and  42)  in  the 
Financial  Commissioner's  judgment  referred  to  above  prescribes  ' 
that  the  landlord  has  the  first  right  of  pre-emption.  The 
plaintift-pre-emptor  fails  accordingly  in  Pindigheb  on  both 
grounds,  and  though  the  Divisional  Judge's  reasons  were  only 
partially  correct,  his  order  dismissing  plaintiff's  suit  is  so  far 
right. 

The  point  of  difference  in  respect  of  the  Dandi  holding, 
where  mukarraridar  rights  alone  are  concerned,  is  that  the 
vendees  are  here  not  proprietors  of  the  holding.  The  most  that 
they  can  assert  is  that  they  are  among  the  proprietors  of  the 
village  by  purchase.  We  have  therefore  to  deal  with  this  part 
of  the  case  strictly  in  accordance  with  the  terms  of  Section  12, 
Puujab  Laws  Act.  Cnslbm  does  not  carry  the  right  of  pre- 
emption beyond  the  landlord.  Plaintiff,  having  rights  superior 
to  that  of  an  occupancy  tenant,  cannot  as  a  co-sharer  with  the 
vendor  be  placed  in  a  worse  position  than  he  would  be  under 
clause  (/)  read  with  the  last  clause  of  the  section,  and  must,  we 
think,  be  given  a  preferential  right  under  clause  (a)  over 
outside  vendees,  who  have  no  immediate  connection  with  the 
holding. 

The  petition  for  revision  is  accordingly  accepted  to  the 
extent  of  allowing  plaintiff's  right  of  pre-emption  in  the  JJandi 
land.  As  regards  the  price  we  accept  the  finding  on  remaud 
that  lis.  400  was  really  paid  on  the  entire  sale,  and,  after 
considering  the  areas  involved  and  the  various  estimates  made, 
we  take  lis.  100  to  represent  the  Dandi  portion  of  the  sale. 


(*)  10  P.  R.,  1896,  tieo. 
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Plaintiff's  claim  therefore  stands  dismissed  as  to  the  Pindi- 
gheb  holding,  while  for  the  Dandi  holding  he  is  given  a  decree 
for  possession  as  pre-emptor  of  the  one-fourth  share  (2^  kannls 
more  or  less)  sold  by  his  brother  Har  Bhaj  conditionally  on 
his  paying  into  the  first  Court  Rs.  100  for  the  vendees  on  or 
before  the  loth  February  1905,  failing  which  the  decree  will  be 
null  and  void. 

The  questions  involved  are  novel  and  presented  some 
difficulty.     The   order   as   to   costs   is   therefore  that  the  parties 

will  pay  their  own  throughout. 

Appeal  allowed. 

No.  17- 
Before  Mr.  Justice  Reid. 
KHOTA  AND  ANOTHER,— (Defendants),- APPELLANTS,    1 

Versus  *  Appellate  Side. 

ALU  AND  ANOTHER,— (Plaintiffs),— RESPONDENTS.       1 
Civil  Appeal  No.  916  of  1903. 

Custom—  Pre-emption — Riwaj-i-am — Provision  in  Riwaj-i-am  granting 
right  of  pre-emption  to  collaterals — Right  of  collaterals  inter  se — Punjab 
Laws  Act,  1872,  Section  12. 

In  a  suit  for  pre-emption  of  certain  land  situated  in  i»auza  Toman 
Khosn,  t'lhtil  Dei  a  Ghazi  Eban,  held,  that  under  the  terms  of  the  Riwaj-i- 
am  of  the  village  the  collaterals  of  a  vendor  have  a  preferential  right 
of  pre-emption  and  that  as  between  collaterals  propinquity  in  relation- 
ohip  is  the  test  of  preferential  right. 

Sajaf  Hi  v.  K utbu  (*).  Xarain  Singh  v.  Hari  Singh  (*),  Din  Muhammad 
V.  Karim  Bahhsh  (s),  cited. 

Sukha  v.  Murad  (*),  referred  to. 
Further    appeal  from  the  decree  of  Khan  Bahadur  Maulvi   Innm 
Ali,  Division  d  Judge,  Multan  Division,  dated  3rd  June  1903. 
Beni  Pershad  and  Sangam  Lai,  for  appellants. 
Harris,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J. — The  land  in  suit  is    situate   in    Tuman    Khosa   in     \9th  Dec.  1904. 
the  head-quarters  iahsil  of  the  Dei  a  Ghazi  Khan  District. 

The  Riicaj-i-am  of  Tuman  Khosa  provides  that  the  right  of 
pre-emption  first  accrues  to  collaterals,   then   to   sub-co  sharers, 


(i)  58  P.   ft.,  1885.  (s)  73  P.  R.}  1901. 

(»)  28  P.  ft.,  1&99.  (»)  16  P.  ft.,  1881. 
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then  to  the  owners  of  land  adjacent  to  that  sold,  with  preference 
to  the  owners  of  land  on  certain  sides.  The  pleader  for  the 
defendant-appellant  contended  that,  inasmuch  as  the  vendor, 
vendee  and  pre-emptors  were  Hindus,  they  were  not  bound  by 
the  Riwaj-i-um,  which  was  intended  only  for  Muhammadans, 
and  that  the  instances  relied  on  by  the  Courts  below,  as 
supporting  the  Riwaj-i-am,  were  among  Muhammadans  and  in 
connection  with  mortgages  only.  These  contentions  have,  in 
my  opinion,  no  force.  The  land  is  situate  in  the  area  to  which 
the  Riwaj-i-am  applies,  and  I  concur  with  the  Courts  below  in 
the  conclusion  that  no  custom  excluding  from  the  provisions  of 
the  Riwaj-i-am  land  owned  by  Hiudus  has  been  established. 
The  appellant  has  failed  to  establish  any  distinction  between 
the  rule  governing  mortgages  and  that  governing  sales. 
The  Riwaji-am  of  the  rest  of  the  tahsil  does  not,  in  my 
opinion,  overrule  that  of  Tuman  Khosa.  Not  a  single  instance 
opposed  to  the  Riwaj-i-am  his  been  established,  while  the 
custom  is  supported  by  several  instances,  and  I  concnr  with  the 
Courts  below  in  the  conclusion  that  the  sale  in  snit  is  subject 
to  the  rules  of  pre-emption  recorded  in  the  Riwaj-i-am  of  Tuman 
Khosa. 

The  next  question  for  consideration  is  whether  the  plaintiffs- 
respondents,  who  are  one  degree  more  nearly  related  than  the 
vendee  is  to  the  vendor,  have  a  right  of  pre-emption  preferential 
to  that  of  the  vendee. 

Najnf  Ah  v.  Kvtbu  (*)  and  Narain  Singh  v.  Bari  Singh  (a) 
are  authority  for  holding  that  where,  as  in  this  case,  collaterals 
have  a  prior  right  of  pre-emption,  those  more  nearly  related 
to  the  vendor  exclude  the  more  remote. 

Sukh-J  v.  Murad  (3),  cited  for  the  appellant,  is  not  opposed 
to  this  view,  as  in  that  case  the  near  co-sharors  had  a  right 
preferential  to  that  of  sharers  in  other  wells,  and  it  was  held 
that  relations  of  the  vendor  had  not  a  right  preferential  to  that 
of  co-sharers  in  the  well  in  which  the  property  in  suit  was 
situate.  Relationship  was  not  specified  in  the  administration 
paper  of  the  village  as  conferring  a  superior  right.  In  Din 
Muha,mmad  v.  Karim  Bokhsh  (*),  it  was  held  that  the  Eiicaj-i- 
am,  supported  by  instances  and  judicial  decisions  in  respect  of 
other  villages  in  the  tahsil,  established  a  custom  conferring 
on   relations    of  the  vendor   a     right  of   pre-emption    in    the 

(')  58  P.  R„  1885,  (s)  16  P.  R.,  1881. 

(»)  28  P.  R„  1899.  (4)  73  P.  R.t  1901. 
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Jampur  tahsil  of  the  Dera  Ghazi  Khan  District  superior 
to  that  of  co-shavers  not  related  to  the  vendor.  The  custom 
set  op  by  the  plaintiffs  appellants  is,  therefore,  not  opposed 
to  the  custom  prevailing  in  other  parts  of  the  same  District. 

The  appeal  fails  amd  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  18- 
Before  Mr.  Justice  Chatterji,  C.  I.  E. 
DASAUNDI,— (Defendant),— PETITIONER,  ") 

Vent*  f   Reyuiox  Sue. 

IMAM-UD-DIN,  -(Plaintiff),— RESPONDENT.  ' 

Civil  Revision  No.  1092  of  1903. 

Stolen  currency  note —Bona  fide  holder.  Liability  of — Contract  Act, 
1872,  Sections  108,  109. 

The  plaintiff  changed  a  Government  currency  note  belonging  to  the 
defendant,  which  note  subsequently  turned  out  to  be  a  stolen  one,  and  the 
Courc  deciding  the  criminal  case  ordered  the  plaintiff  to  return  the  note 
to  its  original  owner.  Plaintiff  instituted  a  suit  against  the  defendant 
from  whom  he  received  the  note  to  recover  its  value.  It  wai  admitted 
that  the  defendant  was  a  bond  fide  holder  of  the  currency  note.  The 
lower  Conrt  found  the  plaintiff  entitled  to  recover  the  amount  paid  by 
him  to  defendant  as  damages,  vide  Section  109  of  the  Indian   Contract  Act. 

Held,  that  the  plaintiff  was  not  entitled  to  maintain  the  suit  against 
the  defendant.  Sections  108  and  109,  Indian  Contract  Act.  had  no  bearing 
on  the  sale,  for  the  passing  of  the  note  for  money  could  not  be  censideied 
to  be  a  sale  of  the  note  within  the  meaning  of  that  Act. 

Mnthra  Das  v.  Ramanand  ('),  Express  v.  Joggessur  Mochi  (»),  and 
Kanshi  Ram  v.  The  Secretary  of  State  for  India  in  Council  (*),  referred  to. 

Petition  for  revision  of  the   order    of  Captain  P.   Burlton,    Judge, 
Small  Cause  Court,  Simla,  dated  28th  January  1903. 
Sukh  Dial,  for  petitioner. 
Dhauraj  Shah,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

CuvrTBRji,  J. — The  facts  are  stated  in  the   judgment  of   the     9th  April  1904. 
Small  Cause  Court  Jadge  and  do  not  require   recapitulation.     It 
was  admitted  before  him  that   the    defendant    was    a    bond  fide 
holder  of  the  currency  note.     If   so,    his   title   was   indefeasible 
and  the  plaintiff  acquired  a  similar  one  by  the  transfer  from  him. 


(l)  73  P.  R.,  1878.         (-)  J.  L.  R.,  Ill  Calc.,  379. 
(•>  83  P.  R.,  1890. 
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The  Criminal  Court,   apparently,  was  wrong  on   these   facts    in 
making  plaintiff  return    the    note  to    the   original    owner   from 
whom  it  had  been  stolen,  but  the  fact  that  the   Court   passed    a 
wrong  order  can  confer  no  valid  ground  of  claim  on  plaintiff   as 
against  the  defendant.     His  remedy  lay  in  contesting  the  order 
before  tlje  proper  authority  or  possibly   in   a   snit   against   the 
complainant  for  recovery  of  the  note   or  its    value.     See    Matlira 
Das  v.  R)manand  (1),a,nd- Empress  v.  Joggessur  Mochi  (2),  Kanshi 
Bam  v.  The  Secretary  of 'State  for  India  in  Council  (3),  is  also  in 
point,  though  there  the  subject  of  dispute  was    Queen's  coin   and 
not  a  Government  currency  note.     Under  Section  16  of  the  Paper 
Currency  Act,  1882,    such  notes  are   legal    tender   within    their 
circles  of  issue,  and  they  cannot  be  treated  as   ordinary   articles 
of  movable  property.     Sections  108  or  109  of   the   Contract  Act 
has  no  bearing  on  the  case,  for  the  passing  of  the  note  for  money 
cannot  be  called    a  sale  of  the  note   within  the  meaning   of   the 
Contract  Act.     It  was  the  exchange  of  money  in    one   form   for 
money  in  another  form.     The  result  would  have  b«en  the    same 
had  it  been  given  as  the  price  of  goods.     See   also  the  last  clause 
of  Section  410,  Indian  Penal  Code. 

I  accept  the  application,  set  aside  the  decree  of  the  Judge, 
Small  Cause  Court,  and  dismiss  the  plaintiff's  suit  with  costs 
here  and  in  the  Court  below. 

Application  allowed. 

No.  19. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Rohcrtson. 
BISHEN   SINGH,— (Plaintiff)-APPELLANT, 
AfPEtiATK  Sid*.  \  Versus 

MUSSAMMAT  PA  HO  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  850  of  1901. 

Custom—  Pre-emption — Pre-emption  on  sale  of  shops—  Dai  shani  Darwaza, 
Amritsar  City — Punjab  Laws  Act,  1872,  Section  11. 

Held,  that  the  custom  of  pre-emption  in  respect  of  sale  of  shops  by 
reason  of  vicinage  in  Darshani  Darwaza  bazar  of  the  city  of  Amritsar  has 
not  been  established. 


(*)  73  P.  R.,  1878.  C)  I-  L.  R„  III  Calc,  379. 

(s)  88  P.  «.,  1890, 


March  1905.  ]  CIVIL  JUDGMENTS -No.  19.  g5 

Further  appeal  from  the  decree  of  H.  Scott-Smith,  Esquire,  Divisional 
Judge,    Amritsar  irivision,  dated  3rd  April  1901. 

Grey  and  Gureharan  Singh,  for  appellant. 

Ishwar  Das,  for  respondents. 

The  judgment'of  the  Conrt  was  delivered  by — 

Chatterji,  J.— This  is  a  suit  for  pre-emption  of  two  shops  10th  Dec.  190-4. 
mortgaged  by  two  Brahmin  widows,  Mussammats  Dyavanti 
and  Chand  Kaur,  on  25th  February  1898,  to  the  respondents,  on 
the  allegation  that  the  mortgage  is  really  a  sale.  The  actaal 
location  of  the  shops  is  a  point  in  controversy  between  th<? 
parties,  the  plaintiffs  urging  that  they  are  situate  in  Katra 
Darshani  Darwaza,  while  defendants  say  the  place  is  iJuru-ka- 
bazir.  The  defendants  also  plead  that  there  is  no  custom  of 
pre-emption  in  that  quarter  of  the  city  where  the  shops  exist, 
whatever  its  name  may  be,  and  deny  the  purchase  and  assert 
that  there  was  only  a  mortgage. 

The  first  Court  found  that  the  mortgage  was  in  reality  a 
sale,  that  the  locality  in  which  the  shops  are  situate  is  either 
the  Darshani  Darvcaza  or  Guru-ka-batar,  that  the  former  is 
included  in  the  latter,  but  that  there  is  no  custom  of  pre-emption 
regarding  shops  in  Guru-ka-b'izar.  The  Court  further  held 
that,  even  if  the  shops  be  treated  as  being   situate  in    bazar   Mai 

in.  the  custom  of  pre-emption  as  to  shops  was  not  proved  to 
exist  in  that  part  of  Amritsar  also.  It,  therefore,  dismissed  the 
claim. 

On  appeal  the  Divsional  Judge  was  of  opinion  that  (1)  no 
sale  was  proved,  and  (2)  the  shops  were  situate  in  Gutu-ka-bazir 
(Darshani  Darwaza  being  included  in  it),  in  which  the  right  of 
pre-emption  in  respect  of  shops  was  not  established.  He, 
therefore,  upheld  the  decree  of  the  lower  Court. 

These  questions  are  again  raised  before  us  in  further  appeal. 

On  the  first  point  there  is  a  great  deal  to  be  said  in   favour 
of  the  appellant's  contention.     The  terms  of   th«   mortgage  are 
undoubtedly  onerous  and  the  clause  limiting  the  liability   for  the 
mortgage  debt  to  the  mortgaged  property  is  certainly  guspicions. 
But,  on  the   other  hand,  it  is  not  improbable,   judging  from    th< 
past,  that  the  value  of  the  shops  may  rise    to  the  sun 
be  due  on  the   mortgage    at    the  end  of  the  term  «>f  twenti   \ 
fixed  for  redemption,  and  the  fact  of  the  mortgagors  being  widows 
may  explain  the  clause  restricting  their  personal  liability.     The 
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condition  as  to  paymeut  of   full  interest  for  twenty  years  is  either 

void  as  clogging  redemption,  or,  what  is  obviously  n  more  reason- 

i  able   interpretation,  simply  means  that  the  term  of  the  mortgage 

is  inflexibly    fixed,    which    is   frequently  done  in  mortgages.     In 

order   to  hold  the  mortgage   to  be  a    f-ale,    we  Lave   to   find,  not 

merely  what  the  consequences  will  be  at  the  end  of  twenty  years, 

bat    that   it   was    intended    at   the   moment   of    execution    that 

redemption  should  never  be  claimed  and  that  the  property  was  to 

finally  pass  to  the  mortgagee.     This  cannot  be  positively  found 

on   the  present    record    whatever   might   bo  our   suspicions.     In 

Jagdish  and  others  v.  Mm  Singh  (1),  in  which  the  mortgage  was 

held  not   to  be  a  sale,  the   conditions  were  on    the  whole  equally 

onerous  and  the  term  fixed  was  fifteen  years.     In  Parma  Nand  v. 

Airopat  Earn    (2),  the  mortgagor  swore  that  the  transaction  was 

a  sale.     We   accordingly   hold  with  the    Divisional   Judge    that 

the  sale  of  the  property  is  not  proved.     The  right  of  pre-emption 

thus  does    not  arise.     The  plaintiff  did  not  claim  pre-emption  on 

a   mortgage.     This  finding   suffices  to    dispose  of  the   claim,  and 

there    is   no    need    to   decide  the  second  point.     But  we  may  say 

that,  whether  the   shops    be   held    to  be  situate  in   Quru-ka-bazar 

or  bazar    Mai  Setcan,  or  whether  Darshani  Darwaia  be  held  to  be 

a  separate   subdivision  of  Amritsar  for  purposes  of  Section  11  of 

the  Punjab  Laws  Act,  there  is  no  sufficient  proof  of  the  custom  of 

pre-emption  in  regard  to  shops,     in  Civil  Appeal  No.  682  of  1894 

it  was  found  by  this  Court  that  the  custom  does  not  exist  in  Guru- 

ka-bazar,   and  as   found  by  the  Divisional  Judge  the  evidence  as 

to  custom  is  too  meagre  and   feeble   to   establish  it   in  the  other 

localities   mentioned.     It   is  probable,  on   the   other   hand,  that 

many  sales  have  taken  place  of  shops  in  these  localities  in  which 

no   pre-emption  has   been  claimed.     The  appeal  is  dismissed  with 

costs. 

Appeal  dismissed. 

(»)  100  P.  X.,  18U5,  F.  B.  (»)    20  P.  R.,  1899. 


March  1905.  ] 


CIVIL  JUDGMENTS— No.  20. 


87 


Revision   Side. 


No.  20- 

Before  Mr.  Justice  Chatterji,  C.  I.  E.,  and  Mr.  Justice 

Robertson. 

NATHU   LAL  AND  OTHERS,- (Plaintiffs),— 
PETITIONERS, 

Vtrsus 

JAFAR  AND  OTHERS— (Defendants),— 
RESPONDENTS. 
Civil  Revision  No.  730  of  1903. 

Punjab  Alienation  of  Land  Act,  190U,  Sectton  9  (3)  —  Mortgage — 
Conditional  sale — Effect  of  Punjab  Alienation  of  Land  Act  oh  suits  for 
possession  ajter  foieclosure  <>f  mortgage. 

Held,  that  Section  9  (3)  of  the  I'uujab  Alienation  of  Land  Act  does  not 
apply  to  a  suit  for  possession  after  foreclosure  of  a  mortgage  by  conditional 
sale  where  the  year  of  grace  allowed  for  redemption  under  Regulation 
XVI J  of  1806  has  expired  before  that  Act  came  into  force.  At  the  expiry 
of  the  year  of  grace  such  mortgage  ceases  to  exist  and  the  proprietary 
right  in  the  property  mortgaged  rests  ijjso  facto  m  the  mortgagee  who 
becomes  owner  without  it  being  necessary  for  him  to  bring  any  further 
suit. 

Jagan  Nath  v.  Fatlu  (l),  il  iya  Mai  v.  Jaimal  (*),  Ram  Xath  v. 
Kenri  Mai  (3),  and  Attar  Singh  v.  Ralla  Ram  (*),  cited  and  followed. 

Petition  for  revision  of   the  ord-r  of  Lata  Sri  Ram,  District  Judge, 
Eissar,  dated  27th  January  1903. 

The  judgment  of  the  Court  was  delivered  by — 
Robertson,  J.  — We  notice  with  regret  that  the  order  of  this 
Court  of  19th  June  1903,  staying  proceedings,  does  not  appear 
to  have  been  carried  out.  Immediately  on  receipt  of  that  order 
the  reference  by  the  lower  Court  to  the  Collector  should  have 
been  withdrawn  and  that  officer  would  not  then  have  been  put 
to  the  trouble  of  taking  measures  which  will  no;v  prove  infrue- 
tnous.     Enquiry  will  be  made  why  this  was  not  done. 

To  come  to  the  merits  of  the  case,  it  appears  that  the  subject 
of  the  suit  was  a  mortgage  with  a  clause  by  way  of  conditional 
sale  from  a  member  of  an  agricultural  tribe.  The  year  of  grace 
after  notice  of  foreclosure  expired  before  8th  June  1901,  i.e. 
before  the  Land  Alienation  Act  came  into  force.  Misled  by  an 
unpublished  ruling  of  this  Court,  by  a  single  Judge,  dated  22nd 
May  1902,    the  lower   Court  proceeded  to  decide  contrary  to  the 


\2th  Dec.  1904 


0)  26  P.  R.,  1902. 
(•)417  P.R.,  1302. 


(»)     38  P.  R.,  1904. 

I*)  103  P.R.,  1901,  F.  B. 
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published  ruling  of  a  Division  Bench  of  this  Court,  Jagan  Nath 
v.  Fazla  (x),  and  remanded  the  case  under  Section  9,  sub-section 
3,  to  the  Collector  for  orders.  An  application  for  revision  has 
been  made  to  this  Court,  and  put  before  a  Division  Bench  for 
decision.  We  may  note  at  the  outset  that  the  ruling  relied  on  by 
the  lower  Court,  dated  22nd  May  1902,  has  been  re-considered  and 
dissented  from  by  a  Division  Bench  of  this  Court,  consisting  of 
the  learned  Judge  who  passed  the  decision  on  22nd  May  1902, 
in  Civil  Division  No.  145  of  1902,  and  another  Judge,  that 
ruling  is  now  published  as  Ram  Nath  v.  Kemri  Mai  (*).  The 
point  before  us  how  does  not  admit  of  any  doubt  in  the  face  of 
the  rulings  of  this  Court  in  Jaijan  N<dh  v.  Fazla  (x),  Maya  Mai  v. 
Jaimal  (3),  and  Bam  Nath  v.  Kerari  Mai  (z).  It  has  been 
decided  by  a  Full  Bench  of  this  Court,  Attar  Singh  v.  holla 
Bam  (*),  which  followed  a  ruling  of  their  Lordships  of  the  Privy 
Council,  that  in  case  a  notice  of  foreclosure  has  been  properly 
issued  and  served  and  all  necessary  rules  complied  with,  and  the 
money  due  on  the  mortgage  is  not  paid  within  the  year  of  grace, 
the  title  of  the  mortgagor  becomes  extinct  at  the  expiry  of  the 
year  of  grace,  and  there  is  no  longer  any  mortgage  subsisting 
even  though  no  suit  for  possession  or  declaration  be  brought. 
A  suit  for  possession  brought  after  that  date  is  not  a  suit  on  a 
subsisting  mortgage,  but  a  suit  for  possession  on  a  proprietary 
title.  Section  9,  sub-section  2,  of  the  Land  Alienation  Act,  runs 
as  follows :  — 

"  The  Deputy  Commissioner  shall  be  empowered  at  any 
"time  during  the  currency  of  the  mortgage"  8rc,  8tg. 

Hence  it  does  not  apply  to  the  case  where  there  is  no 
subsisting  mortgage,  which  is  the  case  in  the  present  instance, 
and  is  always  the  case  when  the  mortgagor's  title  has  been 
extinguished  by  a  regularly  completed  foreclosure.  The  lower 
Court,  therefore,  was  not  competent  to  make  the  reference  to  the 
Collector  as  was  done  by  the  order  of  27th  January  1903.  That 
order  is  set  aside  accordingly  and  all  proceedings  taken  under 
it  will  be  null  and  void. 

Of  course  in  any  particular  suit  for  possession  on  the  ground 
that  the  mortgagor's  title  has  been  extinguished  by  foreclosure, 
it  will  be  a  question  of  fact  to  be  decided  in  the  suit  whether  or 
not  such  foreclosure  has  actually  been  completed  according  to 
law.     Whether  the  mortgage   subsists  or  not  will  depend  in  such 


(l)  26  P.  R.,  1902.       (»)  -±7  P.  ft.,  1902. 

(»)  38  P.  R.,  1904.      (4)  103  P.  ft.,  1901,  F.  B. 
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a   case  on    whether  the    foreclosure  has   been  fully   and    legally 

completed. 

The   order  of   the    lower   Court    referring   the    case   to   the 

Collector,    dated  27th  January    1903,  is  set    aside,  and  the  case  is 

returned  to  the    District  Judge  for   decision   on  the  merits.     The 

costs    of  these  proceedings    in  this  Court     will  te   borne   by   the 

respondent. 

Application  alloicei. 

Note.— In  the  case  noted  telow  the  point  decided  was  similar  to  that 
disposed  of  in  the  above  ease. 

Before  Mr.  Justice  Chaiterji,  C.I.E .,  and  Mr.  Justice  Robertson. 
MAHTAB  MAL  AND  OTHERS.-(Plaintiffs\— APPELLANTS,  . 

Versus  s  AppKti.ATK  Side. 

JAIMAL  AND  OTHEKS  -  (Defendants),— RESPONDENTS.  ) 

Civil  Appeal  No.  783  of  1903. 
Further  appeal   from  the  order  of  Qazi  Muhammud    Aslam,  Divisional  Judge, 
re  Division,  dated  30th  June  1903. 

Ganpat  Rai,  for   appellants. 
Duni  Chand,  for  iepp  mdents. 

The  judgment  of  the  Conrt  was  delivered  by — 

Robertson.  J.— It  !  as  been  laid  down,  following  a  judgment  of  their  16th  Dec.  1904. 
Lordships  of  the  Privy  C  uncil,  by  a  Fuil  Bench  of  this  Court,  Atar  Singh  v. 
Ralla  Ram  ( • ),  t>  at  when  a  notice  of  foreclosure  has  been  duly  and  properly 
served  and  ail  neces-ary  rules  complied  with,  in  the  case  of  a  mortgage 
with  a  clause  of  conditional  sale,  at  the  expiry  of  the  year  ofgiuce  the 
mortgage  ceases  to  exist,  and  the  proprietary  right  in  the  land  mortgaged 
vests  ipso  facto  in  the  mortgagee,  who  becomes  owner  without  it  being 
necessary  for  such  mortgagee-owner  to  b.itg  siny  further  suit.  This  rudng 
overruled  the  previous  judgment  in  Sher  Singh  v.  linamulla  (*),  on  the 
subject.  It  follows,  therefore,  that  when  in  such  circumstances  the  year 
of  grace  had  expired  before  the  commencement  of  the  Land  Alienation 
Act,  there  was  th^n  no  subsisting  mortgage  and  ft  suit  for  possession  would 
be  one  by  an  owner  on  his  proprietary  title  which  had  already  been  com- 
pleted. Section  9,  sub-section  3,  of  the  Land  Aienntion  Act,  therefore 
does  not  npply  to  such  cases  as  has  been  cleaily  laid  down  in 
i  Natk  v.  Facta  (s),  Maya  Mai  v.  Jaimal  (*),  and  Ram  Kath  v. 
Kerori  Mai  (3),  and  again  in  Nathu  Lai  v.  Jafar  (s).  The  Civil 
Revision    Judgment  No.    145  a  Inded  to  by  the    lower   Appellate 

Court,  has  been  considered  in  Ram  V  ,th  v.  Kerori  Mai  (s),  and  differed  from 
as  errom-  i   Natk    v.  Fuzla  (3),  which  was  a  published1  Division 

Bench  ruling,    should     have    been    f  llowed.     The    oider  of    the  learned 
Divisional  Judge  referring  the  case  to  the  Collector,  dated  30th  June  1903, 

•  l)  103  P.  R.,  1901,  F.  B.  («)  47  P.  R„  1902. 

(s)     82  P.  R.,  1  (5)  38  P.  R.,  1904. 

(3)    20  P.  R.,  1  (•)  20  P.  R,,  1905. 
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is  set  aside,  and  all  proceedings  taken  on  that  order  will  be  consequently 
null  and  void.  It  is  to  be  regretted  that  the  Collector  should  have  been 
put  to  unnecessary  trouble.  The  order  of  20th  June  1903,  by  the  Divi- 
sional Judge,  is  set  aside  and  the  case  returned  for  decision  on  its  merits. 
Costs  of  these  proceedings  to  be  costs  in  the  cause. 

Appeal  allowed. 


No.  21- 

Before   Mr.   Justice    Chatterji,    G.    I.   E.}   and   Mr.   Justice 

Rattigan. 

H1RA  NAND  AND  OTHERS —APPELLANTS, 

Appbllatk  Sidk.  {  Versus 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN 
COUNCIL-RESPON  OE  N  T, 

Civil  Appeal  No.  280  of  1902. 

Land  Acquisition  Act,  1894—  Compensation— Principles  on  which 
compensation  should  be  determined. 

Held,  that  where  Government   takes   property  from    private  persons 
\    under  statutory  powers,  the  Courts  in  computing  the  amount  of  compensa- 
tion to  be  awarded  to  the  person  interested  therein  should   be   guided   by 
the  principles  that  the  owner  is  entitled  to  have  the  pi  ice  of  his  land  fixed 
:    in  reference  to  the  probable  use  which   will  give   him  the  best   return  and 
tl   not  merely  in  accordance  with  its  present  use  or  disposition. 

Prem  Chond  Burral  v.  The  Collector  of  Calcutta  ('),  Collector  of  Poona 
v.  Kashi  Nath  Khasgiwala  (*),  Munji  Khetsey  (3),  The  Secretary  of  State  for 
India  V.  Shanmngaraya  Mudaliar  (4),  and  Per  ma  Nand  v.  The  Secretary  of 
State  for  India  (5),  cited. 

First  appeal  from  the  decree  of  A.  Kensington,  Esquire,   Divisional 
Judge,  Lahore  Division,  dated  6th  March  1902. 
Grey  and  Ganpat  Rai,  for  appellants. 
Turner,  Government  Advocate,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

20th  June  1904,  •  Chatterji,  J. — This  is  an  appeal  from  an  award  of  the 
Divisional  Judge  of  Lahore  sitting  as  a  Court  under  the  Land 
Acquisition  Act,  1894,  on  a  reference  made  by  the  Collector 
under  Section  19  of  the  Act.  The  Collector  awarded  Rs.  2,484 
an  under — 


Rs. 

For  the  land  at  Rs.  10©  per  lanal  1,660 

For  trees 


500 


Fifteen  per  cent,  for  compulsory  acquisition     ...       324 

Total         2,484 

O)  I.  L  R.,  II  Cole,  103.  (»)  I.  I.  R.,  XV  Bom.,  279. 

(«)  I.  L.  B.,  X  Bom.,  585.  (*)  7.  L.  R.,  XVI  Mad.,  309,  P.  C. 

(s)  44  P.  R.,  1904, 
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The  appellants  claim,  Rs.  54,300,  is  made  up  as  follows  :  — 

Rs. 

For  the  laud  at  Ks.  3,000  a  katrnl 49.800 

For  the  trees  other  than  fruit  trees  500 

For  garden  profits ...    4,000 


Total         54.30Q 


The  principal  item   in  dispute  is  thus  the  proper  value  of  the 
land. 

The  issues  framed  by  the  Court  were — 

(1).   What  is  the  fair  market  value  of  the  land  per  kanal  ? 

(2).  Is  plaintiff  entitled  to  any  sum  as  profits  on  the  fruit 
trees  apart  from  the  Collector's  valuation  on  the 
land  and  trees  ? 

(3).  Does  this  acquisition  injuriously  affect  other  land  of 
the  plaintiffs  in  the  vicinity  of  the  laud  taken  up  F 

The  Collector  held  the  land  to  be  wholly  unsuitable  for 
building  purposes,  as  the  portion  abutting  on  the  Grand  Trunk 
Road  is  six  feet  below  the  level  of  the  roadway  and  cannot  be 
made  available  for  building  -without  heavy  expenditure.  He 
therefore  assessed  its  value  as  first  class  agricultural  land,  being 
both  chain  and  nahri. 

The    learned   Judge    below   considered    the   argument    put 
forward  by    the    Collector   and    by    the    Government    Advocate 
before  himself,  viz.,  that  the  land  being  below  the  road  could  not 
be    utilized    for    building     to     be     obivionsly    untenable.     His 
inspection    of  the  site  convinced  him  that  at    most  some  not  very 
expensive  earthwork  would  make  the  site  suitable,  and  he  thought 
the  contention  was  strangely   inappropriate  in  view    of  the   fact 
that  the  land  was  expressly    taken  up    by    Government   for   the 
purpose  of  buildinsr  Railway  quarters.     He  held,  however,    that 
as  a  buildingr  site  the  land  had  no  fictitious    or  fancy  valne,    and- 
that  looking  at  it  as  it  was  it    had   little  or    nothing  to    raise    its 
price  above  its   actual  value  for  agricultural    purposes.     On  the 
whole  he  came  to  the  conclusion    that   the   rate   allowed,   which 
was  high,  treating  the  land  as  agricultural   land,  was  fair  if    not 
liberal.     On  other  points  also  he  agreed  with  the    Collector,  with 
the  resnlt  that    he  upheld  the  Collector's   award.     He  dismissed 
the  suit,  as  he  called   it,   of    the   claimants   with    costs,   thousrh 
Section  26  of  the  Act  contemplates  that  the   Court  should   make 
an  award  drawn  up  in  the  manner  provided  by  it. 
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After  Viparinc"  counsel  for  the  parties  we  think  that  there 
can  be  no  doubt  as  to  the  principles  on  which  compensation 
should  be  awatdtd.  That  lias  been  settled  by  a  series  of  decisions 
the  authority  of  which  is  not  contested  before  us.  Prein  Ghand 
Burmlv.  The  Collector  of  Calcutta  (a),  CoVectcr  of  Pcova  v. 
Kashi  Noth  Khangiwala  ('),  Mnnji  KheUey  (3),  The  Secretary  of 
State  for  India  v.  Shanmugnraya  Mudaliar  (*).  We  adopt  as  a 
guide  the  rule  stated  in  Cripps  on  compensation,  4th  Edition, 
page  108,  viz.,  that  "an  owner  is  entitled  to  have  the  price  of  his 
"  land  fixed  in  reference  to  the  probable  use  which  will  give 
"him  the  best  return,"  which  accords  with  the  principles  laid 
down  by  the  Indian  authorities.  See  also  Purmanand  v.  The 
Secretary  of  Slate  for  India  (r>). 

The  land  is  found  by  the  learned   Judge  below   not   to    be 

unfit  for   building  purposes.     In    fact  it  has   been    acquired   by 

Government   expressly   for     the   purpose   of   building  Railway 

quarters.     According  to  the  evidence   see    Muhammad    Bakhsh's 

statement,  page  13,   there    are   five   or    six    bungalows    in    the 

neighbourhood  occupied  by  Englishmen.     Bhana  Mai,  No.  4,  for 

the  objector,  states  that  he  wanted  to  buy  5  kanals  out  of  the  Innd 

in  dispute  in  order  to  build  stables  thereon,  but  the  owners  were 

not  willing  to  sell  and  he  apparently  bought  3|  \anals  thereafter 

inside  Landa  Bazar  for  Rs.  7,000  for   the    same    purpose.     This 

land  he  says  is  two  or  three  feet  below  the   level    of   the    road. 

The  fact  that  the  land  is  below   the   level    of   the  Grand   Trunk 

Road  may   diminish    its   value    somewhat    as   a    building   site, 

but  does  not  render  it  unfit  for  use   as  such  if  provision    can    be 

made  for  its  drainage  in  another  direction.     The  learned   Judge 

below  says  that    no  very    expensive   earthwork    would   make  it 

suitable  in  this  way.     The  land  is  two  to    three  hundred    yards 

from  the  gate  of  the  Railway  Goods  Station,  and  this  is   rightly 

referred    to   by  the   appellants'  counsel  as   showing  its   special 

adaptability  for   buildings  of  a  commercial    character,   such    as 

mills  or  manufactories.     It  is  pointed    out   that   such    buildings 

are  springing  up  in  the  environs  of  Lahore,  and  it  is  said  that  an 

iron  factory  has  since  been   built   close   to   this   neighbourhood. 

We  consider  that  this  adaptability  of  the  land  as  a  building  site 

should  be  taken  into  consideration  in  assessing  its  market  value. 

As  regards  the  actual  rate  to   be  awarded   there   is   hardly 
any  reliable  criterion.     The  prices  paid  by  Lala  Mul  Chand  were 

(»)  /.  L.  R.,  II  Calc,  103.  (8)  I.  L.  /?.,  XV  Bom.,  279. 

(a)  I.  L.  R.,  X  Bom.,  585.  (*)  I.  L.  R.,  XVI  Mad.,  3G9/P.  C. 

(8)  44  P.  B.,  1904. 
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for  lands  situate  at  a  considerable  distance  from  that  in  dispute 
and  the  price  of  one  plot  was  abnormally  inflated  by  competition 
at  auction.  The  same  remarks  practically  apply  to  the  lands 
purchased  by  Bulli  Mai  and  others  near  the  Landa  Bazar.  These 
sites  are  far  superior  in  point  of  situation  to  the  land  in  suit, 
being  very  close  to  the  city  as  well  as  to  the  Railway  Station. 
On  the  other  hand  the  purchase  of  some  agricultural  land  in  the 
neighbourhood  in  1892  by  Sardar  Dyal  Singh  is  not  in  point  at  all. 

The  price  paid  to  Muhammad  Bakhsh  for  some  land  taken 
up  for  the  Railway  by  Mr.  Keene  in  1899,  which  is  said  by  the 
patwari  to  be  about  a  thousand  yards  away  from  the  disputed 
land  and  on  the  Grand  Trunk  Road,  appears  to  be  tlm  best 
evidence  available  for  arriving  at  a  valuation  of  the  land  in 
dispute.  That  was  also  a  case  of  compulsory  acquisition  and  the 
rate  awarded  was  Rs.  230  per  hanal.  It  is  referred  to  in  the  Col- 
lector's award  (page  5  of  the  Printed  Record),  but  apparently  was 
disregarded,  as  the  present  land  was  held  to  be  unfit  for  building. 
The  Tabsildar  assessed  the  rate  of  this  land  at  Rs.  350  per  kanal 
with  reference  to  the  rate  paid  in  that  case.  In  our  opinion  this 
is  the  most  satisfactory  valuation  of  the  land  in  suit  and  has 
been  ignored  by  the  Collector  and  the  Judge  on  insufficient 
grounds.  The  present  land  is  much  closer  to  the  city,  and  its 
proximity  to  the  Goods  Station  of  the  Railway  is  a  point  in  its 
favour.  On  the  other  hand  its  being  below  the  level  of  the 
road  is  some  disadvantage  and  in  assessing  its  value  the  cost 
of  earthworks  for  raising  its  level  and  of  providing  for  its 
drainage  must  be  allowed  for.  Taking  all  these  circumstances 
into  consideration  we  think  the  Tahsildar's  valuation  of  Rs.  350 
a  lean al  should  be  accepted  for  the  whole  land.  The  valuation 
cau  only  be  approximate  and  must  to  some  extent  be  arbitrary, 
but  the  above  considerations  appear  to  us  to  be  the  most 
appropriate  for  assessing  the  market  value  of  the  land.  The 
Tahsildar's  opinion  also  has  some  value  in  our  estimation.  The 
rate  we  allow  is  about  fifty  per  cent,  more  than  that  allowed  in 
1899,  and  is  not  excessive  when  we  consider  the  superior  advan- 
tages which  this  land  possesses  ;  but  for  its  lowlyingf  situation 
with  reference  to  the  road  a  higher  rate  would  have  been  proper. 
The  valueof  16  It  mas  12  marlas  at  this  rate  amounts  to  Rs.  5,810. 

This  mode  of  valuation  being  adopted  the  capitalization  of 
the  income  of  the  land  as  agricultural  land  and  garden  is  not 
allowable.    Even  if  we  allow  tl  .  ofits  to  be  Rs.  300  a  year, 

which  is  an  extravagant  figure,  the  value  at  twenty  years'  purchase 
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is  about  Its.  6,000,  which  approximately  agrees  with  our  assessment 
of  the  value  as  building  land;  but  the  nctt  income  must  be 
considerably  below  Rs.  300. 

We  allow  the  valuation  of  the  Collector  and  the  Judge  for 
the  standing  trees  to  be  proper,  viz..,  Rs.  500. 

The  remaining  land  of  the  appellants  is  separated  from  that 
acquired  by  a  road,  and  we  consider  that  they  have  failed  to 
show  that  the  acquisition  would  injure  it  in  any  way,  and  that 
they  should  receive  any  compensation  on  this  ground. 

The  total  value  thus  comes  to  Ks.    6,310.     On  this  the  usual 

allowance  of  15  per  cent,  will  be  added.     The  Collector  will  also 

'  pay  interest  on  the  difference    between  tLe  amount  of  his   award 

and    t he' sum  assessed  by  us  at  <i  per  cent,    per   annum  fiom  the 

date  of  his  taking  possession. 

We  accept  the  appeal  and  modify  the  award  of  the  Judge 
as  above. 

As  the  claimants  made  a  very  extravagant  demand,  we 
think  they  should  not  be  allowed  any  costs.  The  Collector  will 
pay  his  own  costs. 

Appeal  allowed. 


No.  22. 

Before  Mr.  Justice  Chatterji,  C.  I.  E.,  and  Mr.  Justice 
Robertson. 

MUHAMMAD  NAWAZ  KHAN,— (Judgmekt-debtob),— . 
APPELLANT, 
Appellate  Side.  <^  Versus 

RAM  DAS  AND  OTHERS— (Decree-holders),— 
RESPONDENTS. 

Civil  Appeal  No.  412  of  1901. 

Limitation  Act,  1877,  Schedule  II,  Aiticlel70,  clause  (4)  and  (f>) — 
Application  by  the  decree-holder  asking  for  notice  to  be  isbued — Step  in  aid 
of  execution — Limitation—  Effect  of  Section  '67<i.  Civil  Pro<edure  Code,  on 
proceedings  in  execution  of  decree. 

Held,  that  an  application  by  the  decree  liolder-under  Section  248  of 
the  Code  of  Civil  Procednte  asking  for  notice  to  be  issued  to  the  judgment* 
debtor  is  an  application  to  the  Court  to  take  a  step  in  aid  of  execution  of 
the  decree  within  the  meaning  of  Article  170  of  Schedule  Jl  of  the 
Limitation  Act,  and  the  issuing  of  the  notice  contemplated  by  that  section 
allows  a  fresh  starting  point  for  limitation  under  clause  (5)  of  that  Article. 
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Dhonkal  Singh  v.  PhaTikar  Singh  (»\  Behari  Lai  v.  Salik  Ram  (*), 
Banes*  v.  Turton  (s),  ami  GopaZ  Chander  Manna  v.  Gosain  Das  Kalay  (*), 
cited. 

GopaZ  SaTi  v.  Janfci  fioer  (5),  referred  to. 

Section  373  is  not  applicable  to  proceedings  in  execution  of  decree. 
Pirjadev.  Pirjade  (8)  and  Sarju    Prasad  v.  Sitaram  (7).    not  followed. 
Thakur  Prasad  v.  Fakir-ullah  (s),  ciied  and  followed. 

Miscellaneous  first  appeal  from  the  order  of  Arbab  Sher  Bahadur 
Khan,  Addir  rid  Judge,  Shahpur,  dated  the 

March  1901. 
Grey  and  Laksbrni  Narain,  for  appellant 
Ishwar  Das,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Chattel  J. -The  material  facts  of  this  case  aie  fcbeae.  8th  Dec.  1904. 
On  25th  July  1695  a  decree  was  passed,  on  confession 
of  judgment,  for  Rs.  7,250,  in  favour  of  Ram  Ditta  Mai, 
plaiutiff- respondent,  against  Muhammad  Nawaz  Khan,  defendant- 
appellant.  The  amount  was  declared  to  be  payable  in  instalments 
as  below — 

Rs. 

Within  ten  days  of  the  decree  ...         30u 

In  Magar  1052     ...  -t>  ,  -,.,. 

lu  Bar     i953    -        liooo 

In  Magar  1953     ...         1500 

In  Har     195i Z       ".'..   i'ooo 

In  Magar  1954     1  000 

In  Har       1955 '      '   ,fi 


pay- 


In  default  of  payment  of  any  instalment  interest    w 
able  at  eight  annas  per  cent  per  mensem. 

No  instalment  was  paid  as  provided  in  the  decree,  and  the 
decree-holder,  by  application  to  theexecutirn  Court,  on  22nd 
November  1895,  recovered  Rs.  830   on  2nd  December '  1895 "and 

300  on  9th  April  1896. 

The  next  application  by  the  decree-holder  was  on  4th 
November  1898,  when  he  asked  for  notice  to  be  issued  on  the 
judgment-debtor.  The  application  was  in  the  form  prescribed 
in  Section  235,  Civil  Procedure  Code,  but  the  only  help  asked 
from  the  Court  was  the  above.     Notice  was  ordered  to  be  issued 

(')    /.  L.  R.,XVAIL,  S4.  <5)/  L~R~^Yti7rT~i 

l«)    l.L.  R.,  I.  Ail.,  07 5  o )  /  l   r'  %*"  Calc-<  217- 

(•)    23  P.*,  1888."  \r \l  Lr'y  ZTtt681- 


9g  CIVIL  JUDGMENTS— No.  22.  [  Record 


on  7th  November  1898,  and  was  duly  served  on  the  judgment- 
debtor's  mukhtar  on  15th  November.  On  29th  November  the 
proceedings  were  filed  at  the  request  of  the  decree-holder. 

On  8rh  June  1899  the  decree-holder  applied  to  be  allowed 
to  share  in  the  proceeds  realized  in  execution  of  another  decree 
against  the  judgment-debtor  in  favour  of  one  Diwau  Chand. 
The  Court  after  taking  the  usual  verifications  from  the  records, 
passed  some  order  which  is  in  the  file  of  execution  of  the  decree 
of  one  Khem  Singh  and  is  not  before  us.  On  16th  December 
the  proceedings  were  filed  for  default. 

The  present  application  for  execution  was  presented  on 
8th  June  1900. 

The  judgment-debtor  pleaded  (1)  that  the  decree  did  not 
specify  any  certain  date  for  payment  of  the  instalments,  and 
that  the  time  therefore  ran  from  the  date  of  the  decree,  and  (2) 
that  the  application  was  barred  by  time,  no  other  application, 
in  accordance  with  law,  to  take  some  step  in  aid  of  execution 
having  been  tiled  within  three  years  from  the  date  of  the  present 
one. 

These  contentions  were  overruled  by  the  Additional  District 
Judge  below  aud  from  his  order  the  present  appeal  has  been 
tiled  in  which  they  are  again  raised. 

In  the  argument  before  us  Mr.  Grey  abandoned  the  first 
point,  as  the  weight  of  authority  was  too  strong  against  him. 
On  the  maxim  certum  est  quod  cerium  redi  potest  we  think  there 
can  be  no  difficulty  in  ascertaining  the  dates  on  which  the  instal- 
ments fixed  in  the  decree  are  payable,  and  the  Full  Bench 
iudement  of  this  Court,  in  Naicabzada  Muhammad  Kamar-ud  Din 
Khan  v.  Piari  Lai  (*),  and  that  of  the  Madras  High  Court 
in  Kanepe  v.  Veukamma  (-),  clearly  make  the  contention 
untenable. 

The  argument  on  the  second  head  turned  on  the  question 
whether  the  application,  dated  4th  November  1898,  could  be 
treated  as  one  in  accordance  with  law  for  execution,  or  to  take 
some  step  in  aid  of  execution,  within  the  meaning  of  clause  4, 
Article  1 79  of  the  Limitation  Act,  1877.  Mr.  Grey  contended  that 
it  could  not,  as  the  issuing  of  the  notice  contemplated  in  Section 
248,  Civil  Procedure  Code,  was  not  a  step  in  aid  of '  execution. 
We  are  not  able  to  wholly  accept  this  ^argument,  as  such  notice 
is  imperative,  where  no  execution    has   taken    place   within    one 

(x)  13  P.  ft.,  1892,  F.  B.         (2)  L  L.  B„  XIV  Mad.,  396. 
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year,  and  the  Court  is  bound  to  issue  it  of  its  own  motion,  when 
an  applicatiou  for  execution  is  made.  It  is  a  step  essential  to 
executiou,  when  no  execution  has  been  taken  out  for  a  year. 
Besides  we  pointed  out  to  the  learned  counsel  that,  under  clause 
5  of  the  Article,  a  period  of  three  years  is  given  from  the  date 
of  issue  of  a  notice  under  Section  348,  Civil  Procedure  Code. 
Mr.  Grey,  in  answer,  cited  Gopil  Sah  v.  Janki  Koer  (M,in  which 
it  was  ruled  that  where  an  application,  not  in  proper  form,  was 
presented  and  was  returned  for  amendment  within  a  certain 
time,  and  was  not  re-filed  within  that  time,  but  a  fresh  applica- 
tion in  due  form  was  presented,  such  application  could  not  be 
held  to  be  one  made  in  accordance  with  law.  Counsel  argued 
from  this  that  the  application  of  4th  November,  not  being  a 
proper  one,  should  be  treated  as  a  nullity  and  so  also  the 
notice  issued  under  it. 

"We  cannot  accept  this  argument  as  at  all  sound.  There  is 
nothing  in  the  Calcutta  case,  the  facts  of  which  are  quite 
different,  inasmuch  as  the  defective  application  was  returned, 
and  no  steps  t^ken  under  it  to  support  the  contention  regarding 
the  nullity  of  the  application  of  the  4th  November  1898  and 
the  notice  i.-sued  thereunder.  The  lauguage  of  Limitation  Act, 
Article  179,  clause  5,  is  very  clear,  and  ought  to  be  construed 
according  to  its  plain  grammatical  sense,  and  does  not  admit 
of  such  a  qualification  of  its  obvious  meaning.  It  requires  only 
the  simple  fact  to  be  established,  viz,  the  issuing  of  a  notice 
under  Section  2  iS,  and  allows  a  limitation  of  three  years  from 
the  date  of  that  notice.  We  fail  to  see  how  the  issuing  of  such 
a  notice  by  a  competent  Court  can  he  ignored  merely  because, 
at  a  subsequent  stage,  some  defect  is  alleged  or  proved  in  the 
application,  by  which  the  Court  was  moved  to  issue  the  notice, 
but  which  was  not  considered  or  taken  cognizance  of  by  the 
Court  at  the  time.  Surely  the  conditions  of  clause  5  are 
satisfied  when  the  fact  of  the  issuing  of  the  notice  by  such  a 
Court  is  established.  This  appears  to  us  to  be  absolutely  clear 
upon  a  common  sense  interpretation  of  the  clause,  but  there 
is  amnle  authority  to  support  the  position  if  authority  is 
required,  see  Dh  •nhti1.  Phalkar    Singh   and    othrrs  (*), 

Behari  Lai  v.  Salik  Ram  (3),  in  which  the  facta  are  practically 
identical  with  those  of  the  present  cise,  and  Bjness  v. 
Turton  (4). 

(,)  I.  L.  R.,  XXIII  Calc,  217.         (3)  I.  L.  R.,  I  All.,  675  . 
()  J.  L.  R.}  XV  All,  84.  (♦)  23  P.  R.,  1883. 
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The  contention  that  the  application  was  not  in  accordance 
with  law,  because  it  was  not  specified  in  what  manner  the  help 
of  the  Court  was  required,  is  not  only  opposed  to  the  authority- 
last  cited,  but  is  quite  beside  the  point  in  view  of  the  special 
provisions  of  clause  5.  We  have  already  said  that  Gopal  Sah  v. 
Janki  Koer  (')  is  not  analogous,  and  in  a  later  case  Gopal 
Chandler  Manna,  &c.  v.  Gosain  Das  Kalay  (2),  that  case  was 
distinguished,  and  an  application  for  the  issuing  of  a  notice 
under  Section  248,  Civil  Procedure  Code,  was  held  to  be 
sufficient  to  keep  the  decree  alive,  approving  the  two  Allahabad 
decisions  cited  above  (see  judgment  of  Banerji,  J.,  at  page  599, 
which  was  accepted  by  the  Judges  constituting  the  Pull  Bench). 
The  remarks  of  the  learned  Chief  Justice,  supporting  a  construc- 
tion of  clause  2  of  Article  179,  similar  to  that  we  are  disposed 
to  put   on  clause  5,  are  also  worthy  of  attention. 

We  accordingly  overrule  the  contention.  Mr.  Grey  also 
wished  to  argue  that  this  application  had  been  struck  off  at 
decree-holder's  own  request,  and  was  therefore  abandoned  and 
that  in  consequence  it,  could  not  save  limitation,  and  the  decree- 
holder  could  not  apply  again  for  execution,  as  he  had  got  no 
leave  to  do  so  He  cited  Pirjade  v.  Pirjade  (3)  and  Sarju  Prasad 
v.  Sita  Ram  (l).  It  is  a  sufficient  refutation  of  the  argument  to 
say  that  the  views  expressed  in  these  judgments  are  opposed  to 
those  of  their  Lordships  of  the  Privy  Council  in  Th'iJcur  Prasad 
v.  takir-ullah  (s),  which  expressly  overruled  the  Allahabad 
judgment. 

The  decision  of  the  Additional  District  Judge  that  the 
plaintiff's  decree  is  not  barred  by  time  is  correct  and  must  be 
upheld. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed, 

(M  I,  L.  R.,  XXIII  Calc,  217.  (3)  I.  L.  R.,  VI  Bom.,  681. 

(«)  I  L.  R.,  XXV  Calc,  594.  (*)  I.  L.  R.,  X  All,  71. 

(5)  I.  L.  R„  XVII  All.,  106  F.  C. 
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No-  23 
Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 
Justice  Kensington, 
WASDEO  AND  OTHERS,— (Defendants),— APPELLANTS, 

Versus  ( 

AND 

RAM  CH  AND— (Defendant) 

Civil  Appeal  No.  720  of  1901. 

Partition — Suit  for  partition  of  joint  property    by    one   co  -sharer — Right 
of  other  co-sharers  to  obtain  possession  of  shares  allotted  to  them. 

Held,  that  as  a  decree  for  partition  is  a  joint  declaration  of  the  rights 
of  all  the  co-sharers  interested  in  the  property  of  which  partition  is  songht, 
each  co-sharer  is  entitled  to  obtain  possession  of  the  share  allotted  to  him 
under  the  decree,  whether  he  may  be  the  plaintiff  or  a  defendant. 

Sheikh  Khurshed  Hossein  V.  Nubbee  Fat i ma  (*),  and  Do>t  Muhammad 
Ehanv.  Said  Begam  (*),  cited. 

Hihnat  Ali  v.  Wali-'jn-Nissa  (s),  and  Muran-ao  v.  Sita  Ram  (*), 
referred  to. 

Further  appeal  from  the  order  of  H.  Scott-Smith,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  31st  July  1901. 
Gurcharan  Singh,  for  appellants. 
Sukh  Dial,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Clar*,  C.  J. — The  facts  of  this  case  are  given  in   the   order      ^rd  Dec.  1904 
of  the  Divisional  Judge,  which  runs  as  follows:— 

"  The  plaintiff  instituted  a  suit  for  partition  of  his  share 
"  in  joint  property.  A  decree  was  passed  in  accordance  with 
"  the  report  of  the  Commissioners  appointed  to  effect  partition. 
"  The  property  was  divided  into  three  portions,  one  of  which 
"  was  allotted  to  plaintiff,  one  to  Ram  Chand,  defendant  No.  1, 
"  and  one  to  defendants  Nos.  2  to  6. 

"  Daring  execution  proceedings  defendant  No.    I    made   an 
"  application  to  be  put  in  possession  of  the  share  allotted  to  him. 
"  The  lower  Court  directed  that  an   order   should   issue   to   the 
11  sheriff  to  put   each  shareholder   in  possession   of   the  shares 
"allotted. 


(')  I.  L.  R.,  Ill  Calc,  551.  (»)  I.  L.  R„  XII  All.,  SOG. 

(»)  I.  L.  R„  XX  All.,  81.  (*)  /.  L.  R.,  XXIII  Bom.,  184. 
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"  From  this  order  defendants  Nos.  2  to  6  appeal.  It  is  urged, 
"  in  the  first  place,  that  defendant  No  1  did  not  pay  Court-fees  as 
"he  should  have  clone.  See  Murarrao  v.  Sita  Earn  (1).  This 
"  argument  has  no  force,  because  the  defendant-respondent  cannot 
"  suffer  through  any  neglect  of  the  Court  to  make  him  pay  Court- 
"  fees.  It  is  next  urged  that  defendant-respondent  has  not  been 
"  decreed  pr>.<w.wV??z  of  his  share.  Tn  the  decree  his  share  has 
"  been  allotted  to  him,  though  it  is  not  distinctly  Btated  that 
"  possession  thereof  is  to  be  given.  T  don't  think  this  is  a  fatal 
"defect.  In  Sheikh  Khurshed  Htoswin  v.  Nubbee  Fatirna  ("), 
"it  was  held  that  a  decree  for  partition  is  not  like  a  decree  for 
"  money  or  the  delivery  of  specific  property,  which  is  only  in 
"  favour  of  the  plaintiff  in  the  suit.  It  is  a  joint  declaration  of 
"  the  rights  of  persons  interested  in  the  property  of  which 
"  partition  is  sought,  and  such  a  decree,  when  properly  drawn  up, 
"  is  in  favour  of  each  shareholder  or  set  of  shareholders  having 
"  a  distinct  share.  The  important  words  sire  those  which  I  have 
""italicized.  The  decree  in  this  case  is  a  perfectly  clear  one 
"  and  free  from  ambiguity,  and  the  appellant's  pleader  has  not 
"  cited  any  authority  for  holding  that  the  alleged  defect  in  it  is 
"  a  fatal  obstacle  to  any  shareholder  or  set  of  shareholders, 
"  except  plaintiff,  getting  possession  of  the  share  allotted. 

"  The  appeal  is  dismissed  with  costs." 

Defendants  Nos.  2  to  6  appeal,  and  their  contention  is  that  the 
Calcutta  ruling  quoted  above  is  wrong,  and  that  defendant  No.  1 
cannot  be  put  in  possession  of  his  share  in  these  execution 
proceedings. 

Bikmat  Ali  v.  Wali-un-Nissa  (3)  is  quoted  in  their  favour. 
The  Judges  no  doubt  there  said  that  should  the  question  in  that 
case  arise,  they  would  not  be  prepared  to  follow  that  decision, 
but  the  question  did  not  arise  in  that  case,  and  this  was  mere 
obiter  dictum  without  any  discussion  or  reasons  given. 

On  the  other  hand,  in  Dost  Muhammad  Khan  v.  Said 
Begam  (*),  the  Judges  held  that  in  a  suit  for  possession  by 
partition,  "  the  decree  was  not  (like  a  decree  for  money  or  for 
"  the  delivery  of  specific  property)  a  decree  in  favour  of  the 
"  plaintiffs  only.  In  a  suit  for  partition  (as  the  former  suit  was) 
"  the  decree  is,  or  ought,  to  be,  a  joint  declaration  of  the  rights 
"  of  the  person  interested  in  the  property  of  which  partition  is 
"sought,    and  is    a  decree  in  favour  of  each    sharer.     It   decides 

(')  I.  L.  R.,  XXI JJ  BtfM.,184.         (')  I-  L-  &i  XII  AU ■>  50<5. 
<*)  7.  I.  R.,  Til  dale,  551.  (*)  I.  I.  R-,  XX  All.,  81. 
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"  what  interest  each  of  the  sharers  has  in  the  property,  the 
"  subject  of  partition,  ....  and  renders  unnecessary  any  subse- 
"  quent  suit  by  any  of  such  sharers  for  a  declaration  of  his 
"  interest  in  the  property."  The  Judges  then  held  that  the 
decision  as  to  the  sharers  of  defendants  inter  se  was  res  judicata 
between  them,  and  could  not  be  raised  in  a  subsequent  suit. 

Murarrao  v.  Sita  Ram  (*)  is  also  quoted  for  defendants 
Nos.  2  to  6,  but  all  that  was  held  there  was  that  the  Court  was  not 
bound  to  do  more  than  decree  plaintiff  his  share,  and  was  not 
bound  to  determine  the  share  of  the  defendants  inter  se,  unless 
they  applied  to  have  this  done,  in  which  case  the  Court  was 
bound  to  divide  off  their  shares  also. 

In  the  present  case  the  Court  divided  off  the  shares  of  the 
three  sharers — plaintiff,  defendant  No.  1,  and  defendants  Nos.  2  to 
<j — and  made  up  the  inequality  of  shares  by  directing  plaintiff  to 
pay  Rs.  100  to  defendants  Nos.  Z  to  6,  and  defendant  No.  1  to  pay 
Rs.  200  to  defendants  Nos.  2  to  6. 

This  in  itself  shows  how  a  partition  suit  is  of  a  peculiar 
nature  and  differs  from  other  suits.  The  partition  must  h^ 
dealt  with  as  a  whole,  and  cannot  be  split  up  by  regarding  only 
the  share  that  has  been  allotted  to  plaintiff  without  reference  to 
what  has  been  allotted  to  the  various  defendants. 

We  therefore  think  that  the  Courts  aie  right  in  putting 
defendant  No.  1  in  possession  of  his  share  of  the  property  as 
against  defendants  Nos.  2  to  6. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  24. 

Be/ore  Sir  William  Chirk,  Kt.,  Chief  Judgt,  and  Mr.  Justice 

Kensington. 
ILAHIA  AND  ANOTHER, —(Dkfexl.axts),— APPELLANTS, 

Vti  ^  ArPELfcATl   SlDl. 

QASIM  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  193  of  1901. 

Custom— Alienation— Gift  by  sonless  proprietor  to   eister'i    soti—Arains 
of  Jullundur  tahsil  —  Burden  of  proof . 

',  that  defendants  had  failed  to  prove  that  by  custom  amon^ 
Aiaiujof  the  Jullundur  lahsil  a  sonlesa  proprietor  was  competent  to 
^ifl  his  ancestral  estate  to  a  sister's  son  of  a  different  gf>t  in  the  presence 
of  his  male  agnates. 

I1)  /.  L.  R.,  XXUI  Born,,  184. 
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Further  appeal  from  the  decree  of  Major  Q.  G.  Beadon,  Divisional 
Judge,  Jullundur  Division,  dated  26th  November  1900. 
J.  C.  Bose,  for  appellants. 
Shah  Nawaz,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
iUh   Dec.  1904.  Clark,  C.  J.— The  judgment  of   the    Divisional  Judge   gives 

fully  the  facts  of  this  case. 

It  runs  as  follows : — 

u  Tbe  parties  to  the  suit  are  Arains  of  the  Jullundur 
"  tahsil.  On  tbe  19th  December  1898,  Ilahia,  defendant  No.  1, 
"  gifted  the  land  in  suit  to  his  sister's  son,  Ghulam  Muhammad, 
"  defendant  No.  2.  Plaintiffs,  being  Ilahia's  collaterals,  sue  for  a 
"  declaration  that  the  gift  will  not  affect  their  reversionary  rights. 

"  The  defence  was  that  such  a  gift  was  valid  by  custom,  and 
"  that  Ghulam  Muhammad  has  rendered  services  to  the   donor. 

"  The  lower  Court,  finding  that  a  custom  by  which  the  gift 
"  was  valid  has  not  been  proved,  decreed  the  claim. 

"  Defendants  appeal,  and  the  only  point  for  decision  is  the 
"  question  of  custom. 

"  Sadulla  v.  Husain  (x),  Ghausa  v.  llattu  (2),  Alia  Din  v. 
"  Nur  Bakhsh  (3)  show  that  there  is  now  a  recognized  custom 
"  among  Arains  of  the  Jullundur  District  by  which  a  gift  by  a 
"  sonless  proprietor  of  ancestral  land  to  his  daughter  or  his 
"  daughters's  son  is  valid.  The  question  is  :  Whether  or  not  the 
"  appellants  have  been  able  to  prove  that  this  custom  extends 
"  also  to  a  sister  or  sister's  son  Y 

"  Out  of  fifteen  decided  cases  put  forward  in  the  present 
"  case  six  refer  to  alienations  to  the  donor's  daughter  or  her  son, 
"  two  to  alienations  to  a  nephew  and  two  to  alienations  to  a 
"  khanadamad.  None  of  these  ten  cases  need,  therefore,  be 
"  considered.     The  remaining  five  cases  are  as  follows  :  — 

"  (1).  Arains,  tahsil  Nakodar,  Kasu  v.  Nizam,  &c,  decided 
"  by  the  Divisional  Judge  in  appeal  on  19th 
"  August  1899. 

"  In  this  case  a  will  in  favour  of  a  sister's  son  was  held  to 
"  be  invalid  by  custom.  The  Judge  remarked  that  though 
"  there  were  authorities  in  support  of  gifts  to  daughters  or 
"  daughter's  son,  a  sister's  son  stands  on  a  different  footing. 


(»)  2  P.  B.,  1887.  (')  82  P.  K.,  L90O. 

(8)  83  p.  b.,  im>. 
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"  (2).  Arains,  tahsil  Nakodar,  Dina,  &c,  v.  Shahab-ud-din, 
"  &c,  decided  on  the  16th  December  1698,  and 
"  in  appeal  on  16th  February  1899. 

11  In  this  case  a  will  in  favour  of  a  sister's  daughter's  son 
"  was  held  to  be  invalid  by  custom. 

"  (3).  Pir  Bakhsh  v.  Mussammat  Aso,  &c.,  Arains,  tahsil 
"  Nakodar,  decided  on  27th  February  1899. 

"  In  this  case  a  gift  to  a  sister's  son  was  held  to  be  invalid 
"  on  the  ground  of  undue  influence.  The  question  of  custom 
"  was  not  gone  into. 

"  (4).  Muhammad  v.  Pir  Bakhsh,  &c,  Arains,  talus il 
"  Jullundnr,  decided  on  12th  January  1887. 

"  In  this  case  a  gift  to  a  sister's  son  was  held  to  be  valid 
"  by  custom  on  the  strength  of  instances  of  gifts  to  daughters. 
"  The  Court  considered  that  sisters  and  daughters  stood  on  the 
"  same  footing. 

"  (5).  A  dispute  regarding  a  gift  to  a  sister's  son  was 
"  referred  by  the  Assistant  Collector  through  the 
"  Collector  to  the  Commissioner,  who,  on  24th 
■'  March  1858,  ordered  mutation  to  be  effected  in 
"  favour  of  the  donee,  on  the  ground  that  such  a 
M  gift  was  valid  by  custom.  These  were  Arains 
"  of  the  Jullundur  tahsil. 

"  Of  the  above  cases  No.  3  does  not  help  in  deciding  the 
"  question  of  custom,  and  of  the  remaining  four  cases  two  old 
"  ones  are  in  favour  of  the  donee  and  the  two  recent  ones  of  1899 
"  are  against  the  validity  of  gifts  to  sisters  and  their  sons. 
11  As  far  as  these  cases  are  concerned,  therefore,  the  appellants 
"have  failed  to  outweigh  the  evidence  of  the  respondents  ;  in 
'•  fact  the  advantage  is  slightly  in  the  respondents'  favour, 
"  owing  to  the  more  recent  decisions  being  in  their  favour. 

•'  In  addition  to  these  decided  cases  appellants  rely  on  fourteen 
"  uncontested  gifts,  which  are  shown  in  the  Settlement  pedigree 
"  tables.  Of  these  it  is  not  apparent  that  the  gift  by  Saida, 
"  Bahadur,  and  Pira  and  Jiwan  and  Raza  (Phillour  tahsil) 
"  were  to  sister's  sons,  and  the  gift  by  Gousa  was  to  a  son-in- 
"  law.  These  six  gifts,  therefore,  do  not  help  the  appellants, 
M  and  the  question  is  :  Whether  the  remaining  eight  gifts,  which 
4>  were  to  sister's  sous,  sufficiently  establish  the  custom  Y 

1  am   of  opinion  that  this  evidence  is  insufficient.     Most  of 
•■  these  gift^  wore  of  portions  only  of   the   donor's   property,   in 
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"  respect  of  which  the  next  heirs  may  have  been  induced  to 
"  consent.  The  difference  in  the  positions  of  sisters  and 
"  daughters  was  very  fully  discussed  in  Ham  Din  v.  Mubarak  (*), 
"  at  page  547.  I  think  this  judgment  is  good  authority  for 
"  holding  that,  because  custom  allows  a  gift  to  a  daughter,  it 
"  does  not  follow  that  a  gift  to  a  sister  is  valid. 

"  I  accordingly  agree  with  the  lower  Court  in  holding  that 
"  a  custom  in  support  of  the  gift  in  dispute  has  not  been 
"  established. 

"  I  dismiss  the  appeal,  but  as  the  issue  on  which  the 
"  decisiou  of  the  case  depended  was  in  regard  to  a  doubtful 
"  custom,  1  order  each  party  to  pay  its  own  costs  in  this  Court." 

The  question  before  us  on  appeal  is  :  Whether  by  the  custom  of 
Arains  of  Jullundur  tahsil  a  gift  in  favour  of  a  sister's  son  is  valid  ? 

Nothing  has  been  advanced  before  us  to  seriously  weaken 
the  judgment  of  the  Divisional  Judge,  with  which  we  agree. 

It  is  true  that  the  two  cases  quoted  by  him,  Kasu  v. 
Nizam,  <fec,  and  Dina,  &c.  v.  Shahab-ud-din,  &c,  are  not 
so  strong  against  the  validity  of  the  gift  as  put  by  him.  In 
the  latter  case  the  gift  was  held  invalid  for  other  reasons  than 
because  it  was  to  a  sister's  son,  and  in  the  former  case,  in  the 
appeal  to  this  Court,  the  parties  compromised  and  divided  the 
laud  equally  ;  but  this  does  not  affect  the  correctness  of  his 
decision. 

Sister's  sons  are,  as  pointed  out  by  him,  on  quite  a  different 
footing  from  daughter's  sons,  and  the  onus  lay  on  the  donor  to 
prove  the  validity  of  the  custom. 

We  set  very  little  store  by  the  case  of  1887,  which  was 
decided  before  the  question  of  onus  lying  upon  the  alienors  had 
been  settled  by  this  Court,  and  eight  uncontested  gifts  entered 
in  the  Settlement  pedigrees  do  not,  for  the  reasons  stated  by 
the  Divisional  Judge,  carry  much  weight. 

The  donee  is  of  a  different  got  from  the  donor  and  lives  in 
a  different  village,  and  it  seems  highly  improbable  that  custom 
would  sanction  a  gift  to  the  prejudice  of  near  agnates  in  such 
circumstances. 

We  hold  that  defendants  have  not  discharged  the  onus  on 
them,  and  we  dismiss  the  appeal  with  costs. 

Appeal  diimistel. 
(•)  HO  P.  R.,  1803. 
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No.  25. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 
JIWAN  SINGH,— (Defendant),— APPELLANT,  ] 

I 


> Appellate  Side. 
Versus 


JORA  AND  ANOTHER, -(Plaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  986  of  1904. 

Fraud — Alleging  or  pleading  fraud — Defendant  pleading  joint  fraud  — 
Par  delictum. 

On  13th  Jane  1896  the  plaintiff,  an  occupancy  tenant,  mortgaged  his 
land  to  the  defendant.  His  landlord  thereupon  brought  a  suit  for  the 
cancellation  of  the  mortgage,  the  present  plaintiff  resisted  the  claim  on 
the  ground  that  the  contract  had  been  rescinded,  and  filed  a  receipt  in 
which  the  present  defendant  acknowledged  the  repayment  of  the 
mortgage  debt.  In  1899  mutation  of  names  as  mortgagee  were  granted  in 
favor  of  tbe  defendant,  who  has  since  then  been  admittedly  in  possession 
of  the  mortgaged  properly.  In  1902  the  plaintiff  filed  the  present  suit  for 
possession  of  the  land,  cu  the  allegation  that  the  mortgage  having  been 
mutually  rescinded,  the  defendant  had  no  right  to  remain  ia  possession. 
The  defendant  pleaded  that  in  order  to  avoid  the  landlord's  suit,  plaintiff 
and  he  had  made  a  pretence  of  redeeming  the  mortgage  which  had  never 
been  actually  redeemed.  Both  the  lower  Courts  ignored  the  defendant's 
pleadings  on  the  ground  that  he  could  not  plead  his  own  fraud. 

Held,  that  the  defendant  was  not  precluded  from  pleading  the  joint 
fraud  of  himself  and  the  plaintiff,  and  showing  the  real  nature  of  the 
transaction.  The  fraud  was  concocted  between  the  parties  with  a  view  to 
defeat  the  landlord's  claim,  and  it  did  n<t  prevent  either  of  them  from 
pleading  it  against  the  other. 

Bafiz  Abdul  Karim  v.  Muhammad  Tusaf  (l)  cited  and  followed. 

Pnrther   appeal  from    the   decree   oj     Rati   Muhammad    Aslam, 
Divisional  Judge,  FeruZepore  Division,  dated  20th  January  1903. 

npat  Rai,  for  appellant. 

Lakhshmi  Narain,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows:  — 

Clark,  C.  J. — Tiie   Courts    hive   not   gone  into   this   case,     ^rd  Nov  1904 
holding  that  defendant  cannot  plead  his  own  fraud. 

Defendant's  case  is  that,  in  order  to  avoid  the  landlord's 
suit,  plaintiff  and  lie  made  a  pretence  of  redeeming  1  he  mortgage, 
but  that  the  mortgage  was  not  really  redeemed. 

The  mortgage  was  made  on  lnth  June  1896  and  the  landlord 
sned   at  once  for  cancellation  of  the  mortgage  :  the  bond,  which 
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purported  to  have  been  given  in  lieu  of  the  mortgage,  is  dated 
the  26th  July  1896.  Mutation  of  names  under  the  mortgage 
was  given  on  1st  April  1899,  and  the  statements  of  the  two 
mortgagors,  Jora  and  Jhandu,  in  that  case  are  well  worthy  of 
consideration. 

It  is  alleged  that  defendant  has  been  in  possession  of  the 
land  since  the  date  of  the  mortgage,  and  it  is  admitted  that  he 
has  been  in  possession  since  1899,  and  this  strongly  suggests 
that  the  mortgage  subsisted.  As  regards  the  payment  of 
interest,  Rs.  339  for  three  years,  on  the  Rs.  600  bond,  it  is 
alleged  for  the  defendant  that  this  was  not  a  cash  payment,  but 
represented  really  the  value  of  the  produce  of  the  land  taken  by 
the  defendant  in  possession. 

The  result,  if  defendant's  allegation  is  true  that  the  mortgage 
was  never  in  fact  redeemed,  and  yet  defendant  were  not  allowed 
to  plead  this,  and  plaintiffs  given  possession,  would  be  that 
plaintiff  would  get  the  benefit  of  the  joint  fraud,  and  the  Court 
would  be  helping  him  to  eject  defendant.  This  would  be 
contrary  to  the  legal  maxim  in  pari  delicto  potior  est  conditio 
possidentis. 

It  is  therefore  necessary  to  ascertain  the  truth  of  the  defend- 
ant's pleas  in  order  to  prevent  plaintiff  from  profiting  by  the 
fraud. 

The   fraud   was   concocted  between  the  parties  against  the 

landlord,  the   parties   could   not   plead   the  fraud   against  the 

landlord,   but   are  not   barred   from    pleading  it    against  one 
another,  vide  Hafiz  Abdul  Karim  v.  Muhammad  Yusaf  (>). 

I  therefore  accept  the  appeal  and  set  aside  the  order  of  the 
lower  Court,  and  remand  the  case,  under  Section  562,  Civil 
Procedure  Code,  for  fresh  decision  after  enquiry  into  the  issues 
arising  on  defendant's  pleas. 

Appeal  allowed. 


(')  61  P.  R„  1895. 
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ApfellatS  Sidb, 


No.  26. 

Before  Mr.  Justice  Chatter ji,  CLE. 

TAR  A  SINGH,— (Defendant),— APPELLANT, 

Versus 

GOPAL  SINGH  AND  ANOTHER,— (Plaintiffs),— 

RESPONDENTS. 

Civil  Appeal  No.  638  of  1904. 

Custom — Alienation — Alienation  of  a  small  portion  of  ancestral  land 
for  pious  purposes— Datt  Brahmans  of  Gurdaspur  District. 

Hell,  that  a  childless  Datt  Brahman  of  the  Gurdaspur  District  ia 
competent  to  alienate  a  small  portion  of  his  ancestral  land  for  religious 
purposes,  such  as  sinking  of  a  drinking  weK. 

Further   appeal    from    the   decree     of     A.  E.     Hurry,     Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  19th  January  1903. 

Ram  Bhaj  Datta,  for  appellant. 

Darga  Das,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows : — ■ 


Chatterji,  J.  —  The  material  facts  are  given  in  the  judgments  2nd  July  1904» 
of  the  two  lower  Courts.  It  has  been  concurrently  found  by 
them  that  Datt  Brahmans  are  old  landholders  in  the  locality 
and  are  governed  fey  the  agricultural  custom  which  prohibits 
a  childless  proprietor  from  alienating  ancestral  land  in  the 
presence  of  agnates  without  necessity.  There  are  no  precedents 
cited  in  which  such  a  decision  wa3  arrived  at  among  these  Datt 
Brahmans,  bat  two  of  the  defendant's  witnesses  admit  the 
existence  of  the  custom.  The  Biwaj-i-ani  also  seems  to  support 
this  view,  but  its  value  is  discounted  by  the  fact  that  Brahmans, 
Khatris,  etc.,  who  are  ordinarily  not  supposed  to  be  agriculturists 
or  to  be  governed  by  such  custom,  are  included  in  the  general 
rule  laid  down. 

I  am  not  prepared  to  hold  the  custom  to  be  conclusively 
established  on  the  evidence  given.  If  it  were  necessary  to  decide 
the  question,  I  should  be  disposed  to  remand  the  case  for  further 
inquiry  and  for  more  definite  information  as  to  instances  in 
which  the  custom  has  been  acted  on  and  as  to  whether  it  is 
universally  accepted  by  all  the  Datt  Brahmans  of  the  locality. 
It  is,  however,  not  necessary  to  decide  the  p  >int  finally,  as  the 
expenditure  has  been  claimed  to  be  legitimate  on  the  ground 
that  it  is  for  religious  purposes.  The  siukiug  of  a  drinking  well 
is  a  pious  act  which   a    childless    Hindu    Brahman  may    well 


208  C1VIL  judgments-no.  27.  [  becord 

consider    proper   for   the   benefit   of  his   soul.     The   Divisional 
Judge  says  the  well  is  a  good  and  useful  object. 

It  is  a  generally  accepted  proposition  of  Customary  law  that 
the  male  owner  may  devote  a  moderate  proportion  of  his  land 
to  charitable  or  religious  U6es— Rottigan's  Digest,  paragraph  59, 
Exception  6.  Here  the  amount  expended  is  Rs.  200  and  the 
value  of  the  land  mortgaged  is  admitted  by  respondent's 
counsel  to  be  worth  Rs.  1,000.  The  whole  estate  of  the  alienor  is 
worth  Rs.  2,000  and  Rs.  200  is  one-tenth  of  the  value  of 
his  property.  I  consider  this  a  small  proportion  and  the  amount 
itself  is  not  large.  1  hold  accordingly  that  the  expenditure 
was  lawful  and  cannot  be  challenged  by  the  plaintiff.  The 
amount,  Rs.  200,  is  disputed,  but  the  first  Court  thought  at 
least  Rs.  150  to  Rs.  175  were  spent,  and  I  see  no  good  reason  to 
be  hypercritical.  I  think  custom  permitted  an  alienation  to  this 
extent  for  such  a  purpose  and  that  it  should  not  be  set  aside. 

I  accept  the  appeal  and  dismiss  the  suit.     The  parties  will 
pay  their  own  costs  throughout. 

Appeal  allowed. 

No.  27- 

Before  Mr.  Justice  Chatterji,  CLE. 

BISHAN  SINGH,— (Judgment-debtor),— APPELLANT, 

Appellate  Side.  ^  Versus 

GANGA  RAM  AND  OTHERS,— (Decree-holders),— 
RESPONDENTS. 

Civil  Appeal  No.  597  of  1903. 

Civil  Procedure  Code,  1882,  Sections  230,  235— Execution  of  decree — 
Limitation — Execution  of  twelve  years  old  decree. 

Held,  that  where  an  application  for  execution  in  accordance  with 
Section  235  of  the  Code  of  Civil  Procedure  has  been  made  within  the 
period  of  limitation  prescribed  by  Section  230  and  granted,  the  decree- 
holder's  right  to  continue  execution  will  not  be  barred  under  the  third 
paragraph  of  that  section  if  the  final  completion  of  the  proceedings 
initiated  by  such  application  cannot  be  obtained  within  the  period  limited 
by  that  section. 

Rahim  Ali  Khan  v.  Phul  Chand  (*),  and  Jit  Mai  v.  Jwala  Prasad  (*), . 
cited. 

Further  appeal   from   the  order  of  J.    G.    M.   Rennie,  Esquire,  - 
Divisional  Judge,  Hoshiarpur  Division,  dated  18th  March  1903. 

Harris,  for  appellant. 

Oertel,  for  respondents. 

(»)  1.  L.  R.,  XVIII  All.,  482.  («)  I.  L.  R.,  XXI  All.,  155. 
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The  jadginent  of  the  learned  Judge  was  as  follows  :— 

Chatterji,  J. — This  is  an  appeal  in  an    execution  of  decree    IQth  Jany.  1904. 
«ase,  and  the  point  is  whether  the  decree  is  barred  under  Section 
230,  Civil  Procedure  Code,  or  not.     The    facts   are   fully   stated 
in    the   judgment  of  the    Divisional  Judge   and   need   not   be 
recapitulated. 

I  am  of  opinion  that  the  application  ofa.Sth  October  1901 
which  is  admittedly  within  time,  was  in  due  form  as  required  by 
Section  235,  Civil  Procedure  Code,  though  it  was  defective  as 
respects  certain  modes  of  execution  prayed  for  in  it.  These 
defects  did  not  vitiate  the  whole  application,  so  as  to  make  it 
inadmissible  with  reference  to  execution  by  arrest  of  the 
judgment-debtor.  Such  execution  was  granted  and  was  pending 
when  the  application,  dated  29th  May  1902,  was  made,  which  was 
also  filed  within  twelve  years.  This  application  supplied  the 
defects  of  the  previous  one  by  furnishing  particulars  about  the 
immovable  property  situate  in  the  District  of  Hoshiarpur.  As 
regards  the  garden,  it  was  still  defective  under  Section  238,  Civil 
Procedure  Code,  as  the  numbers  on  the  Collector's  register  were 
not  given,  but  the  decree-holder  apparently  had  some  difficulty 
in  procuring  them  from  the  patwari  and  the  Court  allowed  him 
time  then  and  there  to  get  those  numbers  if  necessary  from  the 
Tahsildar,  by  25th  June  1902,  and  it  ordered  a  plan  of  the  house 
and  site  to  be  prepared  by  a  Mistri.  It  may  be  fairly  held  that 
the  Court  allowed  the  decree-holder  time  up  to  25th  Juue  to 
amend  his  application,  though  it  was  not  actually  returned  to 
him.  The  amendment  must  date  back  to  the  filing  of  the 
application. 

Following  Eahim  Ali  Khan  and  others  v.  Phul  Chand  (l), 
and  other  authorities,  I  hold  that  the  application  of  29th  May 
1902  was  an  application  to  take  a  step  in  an  execution  which 
was  already  pending  under  the  privious  application  of  8th  October 
1901  see  also  Jit  Mai  and  others  v.  Jicala  Prasad  (*).  Proceed- 
ings for  arrest  of  the  judgment-debtor  had  not  terminated,  but 
were  going  on,  when  the  second  application  was  filed,  and  it  was 
clearly  one  in  furtherance  of  the  first  application,  which  prayed 
for  execution  by  attachment  but  did  not  give  the  necessary 
particulars.  I,  therefore,  agree  with  the  lower  Courts  that  the 
bar  of  Section  230,  Civil  Procedure  Code,  has  not  been 
established. 


(')  /.  L.  R.,  XVIII  All.,  482.  (»)  I.  L.  R.,  XXI  All.,  155. 
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I  also  agree  with  the  lower  Courts  that  the  house  of  the 
judgment-debtor  is  not  exempt  from  attachment  on  the  ground 
of   its  being  the  house  of  an  agriculturist. 

The  appeal  is  dismissed  with  costs. 

Appeal  disviissed. 


Appellate  Side. 


No.  28. 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Rennie. 

GHULAM  MUHAMMAD  AND  ANOTHER,— (Plaintiffs),— 

APPELLANTS, 

Versus 

MUSSAMMAT  GAUHRAN  AND  OTHERS, -(Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  7  of  1901. 

Custom — Alienation — Gift   by   sonic**    proprietor  to  daughter  or  grand' 
daughter — Khanadamad — Waraich  Jats  of  Gujrat  District. 

Found,  that  by  custom  among  Waraich  Jats  of  Gujrsit  District,  gift  to  a 
daughter  or  grand-daughter,  whose  husband  does  not  answer  the  description 
of  a  khanadamad,  is  invalid.  A  mere  assertion  in  a  deed  of  gift  that  the 
donor  intends  subsequently  to  make  their  husbands  khanadamads  is  Dot 
sufficient  to  entitle  them  to  succeed. 

Khan  Muhammad  v.  Alam  ('),  cited. 

Ruldu  v.  Mussammat  Hayat  Bibi  (2),  referred  to  and  distinguished. 

Further    appeal   from   the   decree    of     Kc.zi    Muhammad     Adam, 

Divisional  Judge,  Jhelum  Division,  dated  2\st  November  1900. 

lshwar  Das,  for  appellants. 
Nanak  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

9th  July  1904.  Rennie,  J.— The   parties   to   this  case  are   Waraich  Jats  of 

Gujrat,  and  the  main  question  for  consideration  is,  whether  a 
deed  of  gift,  dated  17th  March  1894,  by  Maulu  in  favour  of  his 
grand-daughters,  Mussammat  Husain  Bibi  aud  Mussammat 
Hayat  iiibi,  in  which  the  donor  writes  that  he  subsequently 
intends  to  make  their  husbands  khanadamads,  is  valid  against 
Maulu's  reversioners,  the  present  plaintiffs. 

The  first  Court  disallowed  the  gift  and  granted  the  plaintiffs 
a  decree.  This  order  has  been  reversed  by  the  Divisional 
Court. 

(»)92  P.  R.,  1895.         (2)  133  P.  R.,  1883. 
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It  seems  to  be  well  established  that  the  custom  of  appointing 
khanadamads  prevails  in  the  Gnjrat  District,  and  we  are  not 
dispcsed  to  think  that  it  makes  any  material  difference  whether 
the  khanadamad  is  the  husband  of  the  daughter  or  son's 
daughter.  No  very  great  stress  was  laid  on  this  point,  but  the 
matter  was  referred  to.  We  think,  however,  that  as  laid  down 
in  Khan  Muhimmad  v.  Alam  (1),  "  the  essential  principle  is  the 
"  same  in  both  cases  that  of  allowing  under  special  circumstances 
"a  lineal  descendant  through  a  female  to  succeed  as  if  he  were 
"  the  lineal  descendant  of  a  male." 

But  admitting  all  this,  we  still  think  that,  for  the  purpose 
of  allowing  a  man  to  succeed  as  a  khanadnmad,  or  his  wife  as 
the  wife  of  a  khanadamad,  there  must  be  evidence  of  a  bona  fide 
intention  on  the  part  of  the  donor  to  bring  a  mau  to  reside  with 
him  as  his  son-in-law  which  we  shall  not  hold  proved,  except  by 
the  man's  having  been  brought  there,  having  resided  continuously 
afterwards  and  having  rendered  services. 

In  this  case  when  the  gift  was  executed  the  grand-daughters 
were  only  five  and  two  years  old,  respectively,  no  one  w.is  in 
contemplation  as  a  son-in-law,  nothing  was  done  for  four  years, 
and  when  a  boy  was  brought  with  a  view  to  his  marrying  the 
eldest  girl,  he  was  still  of  tender  years  and  quite  unable  to 
render  services.  It  was  ia  fact  for  that  very  reason  that  he  only 
paid  desultory  visits  to  his  prospective  grandfather-in-law's 
house.  And  though  we  are  told  that  a  marriage  has  since  taken 
place,  there  is  nothing  to  show  that  this  had  been  done  up  to  the 
time  the  Divisional  Judge  decided  the  appeal.  As  regards  the 
other  girl  nothing  has  been  done. 

Regarding  liuldu  v.  Mussammat  Uayat  Bibi  (a),  which  has 
been  cited,  the  facts  are  wholly  different.  In  that  case  there 
was  undoubtedly  a  bond  fide  intention  evinced  of  appointing  a 
khantid-imad,  and  it  was  held  that  the  mere  fact  that  the  donor 
died  before  the  marriage  was  completed  was  not  sufficient  to 
destroy  the  rights  of  his  intended  son-in-law. 

To  us  the  whole  of  this  transaction  seems  a  mere  device  to 
circumvent  the  custom  which  prescribes  that  a  souless  man 
cannot  make  an  unconditional  gift  in  favour  of  his  daughters  or 
son's  daughters  to  the  prejudice  of  his  reversionary  heirs. 

We  accordingly  accept  tho  appeal  and  reversing  the  order 
of  the  Divisional  Court,  restore  that  of  the  first  Court.  Defend- 
ants to  pay  costs  throughout.  A  /'peal  allow   I. 


:  P.  B.,  1805.        (»)  133  P.  B„  1833. 
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No.  29. 

Before  Sir  William  Clnrh,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Robertson. 

ISHRAT  A  LI  KHAN  AND   ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versus 

AHMAD  ALI  KHAN,- (Defbndant),— RESPONDENT. 

Civil  Appeal  No.  501  of  1901. 

Custom— Ir.heritance-Vagvzna  or  Cbundavand—  Yusafzai  Pathans  of 
Dujana,  Rohtak  District. 

Found,  in  a  suit  the  parties  to  which  were  Yusufzai  Pathans  of  Mama 
Dnjana  in  the  Bohtak  District,  that  they  were  governed  by  the  pagvand 
and  not  by  the  chitndavand  rnlo  of  succession. 

Further  appeal  from  the   decree   of  A.    Kensington,    Esquire, 
Divisional  Judge,  Delhi  Division,  doted  28th  February  1901. 

Muhammad  Shafi  and  Shah  Nawaz,  for  appellants. 
Muhummad  Taj-ud-din,  for  respondent. 
The    judgment  of   the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by — 

9th  J*ne  1904,  Clark,  C.  J.— We   agree   with  the  Divisional  Judge  that 

Shamsher  Khan  had  full  power  to  dispose  of  the  self-acquired 
land,  118  bighas,  in  Godha  as  he  chose,  that  he  gave  it  to 
defendant,  and  that  it  may  be  left  out  of  consideration  in 
disposing  of  Shamsher  Khan's  inheritance. 

Plaintiffs'  counsel  admits  that  he  does  not  rely  upon  the 
so-called  will  to  support  his  claim.  There  remains  only  the 
question  whether  the  parties  follow  the  pagvand  or  the 
chundavand  rule  of  interitance. 

They  are  Yusafzai  Paihans  residing  in  Dujana,  and  the 
lands  in  dispute  lie  in  three  villages— Godha,  Gurawar  and 
Jhajjar. 

Custom  in  the  Punjab  is  tribal  or  family  custom  and  not 
local  custom. 

There  is  no  general  custom  for  a  village.  Different  tribes 
living  in  the  same  village  may  observe  different  customs. 

The  custom  binding  on  the  parties  then  is  the  tribal  or 
family  custom  of  the  Yusafzai  Pathans,  and  more  account 
Bhould  bo  taken  of  the  residence  of  the  parties  than  of  the 
villages  where  the  land  is  situate. 
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There  is  good  reason  to  suppose  that  the  Yusafzai  rathans 
of  Dajana  follow  the  pagvand  cnstom,  and  the  onus  of  proving 
that  the  parties  follow  the  ch-iudav  ind  rale  lay  upon  defendant. 

Now  the  most  that  defendant  has  proved  is  that  the 
Yasafzai  I'athans  of  village  Jhajjar  follow  the  ehundavand 
rule.  It  is  only  as  regards  this  one  village  of  the  three  where 
the  land  is  situated,  that  the  ehundavand  rule  is  said  to  be 
followed  in  the  Riicaj-i-am  of  1879  Settlement,  in  the  other  two 
villages  the  rule  is  pagvand. 

Cnstom  being  tribal  or  family,  it  cannot  be  that  parties 
should  inherit  in  one  village  by  ehundavand  and  in  another  by 
p  igvand  rule,  and  it  is  only  as  regards  the  village  Jhajjar  that 
any  case  is  made  out  for  the  ehundavand  rnle. 

We  hold  then  that  defendant  has  failed  to  prove  that  the 
parties  followed  the  ehundavand  rale. 

We  accept  the  appeal,  set  aside  the  order  of  the  Divisional 
Judge  and  restore  the  decree  of  the  first  Court. 


Appeal  allowed. 


No.  30. 

Be/ore  Mr.  Justice  Chatter ji,  C. I.E.,  and  Mr.  Justice 
Roberisnn. 

SHER  KHAN,— (Defendant),— APPELLANT, 

Versus 
MUSS  AM  MAT  BIVI,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  1218  of  1900. 

Custom— Inheritavce—Chohan  Rajputs  of  Ratcalpindi  District— Right 
of  a  childless  xcidoio  to  succeed  toa  share  of  her  husband's  pi  operty  along  with 
his  sons  by  another  icife — Maintenance. 

Held,  that  among  Chohan  Rajputs  of  the  Rawalpindi  District  there  is 
no  custom  whereby  a  childless  widow  can  claim  any  definite  share  of  her 
husband's  estate  in  the  presence  of  the  sons  of  her  husband  by  another 
wife,  but  that  she  is  entitled  to  a  definite  portion  of  her  busbind's  Make 
to  be  allotted  to  her  for  life,  sufficient  for  her  maintenance,  which  may 
be  under  the  circumstances  of  a  case,  equal  to  that  allotted  to  a  son. 

Mussammat  Ambo  v.  Ghulam  Hassm  (»),  and  Jaimal  Singh  r.  Mus. 
summit  Mano  (*),  referred  to. 


Appillati  Side 


(')  59  P.  R„  1894.  (»)  11  p,  R.,  1882, 
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Furl  he  t  appeal  from  the  deci  ee  of  T.  J.  Kennedy,  Eequire,  Divisional 
Judge,  Rawalpindi  Division,  dated  ]9th  October  1900. 

Harris,  for  appellant. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by— 
15th  Dec.  1904.  CnATTERjr,  J.-— The  return  of  the  lower  Courts  is  unanimous 

in  favour  of  the  respondent  that  the  custom  set  up  by  her  is 
established.  A  very  full  enquiry  has  been  made  in  pursuance 
of  our  order  of  remand,  dated  the  29th  June  1903,  through  a 
competent  local  commissioner,  Fakir  Iftikhar-ud-din,  Extra 
Assistant  Settlement  Officer,  throughout  the  Pindigheb  tahsil, 
and  not  less  than  C7  witnesses  have  been  examined  on  both  sides 
and  23  instances  collected.  The  opinion  of  the  local  commis- 
sioner is  in  favour  of  the  existance  of  the  custom.  He  is,  how- 
ever, wrong  in  saying  that  the  appeal  to  the  Chief  Court  relates 
only  to  the  property  at  Khorar,  whereas  it  includes  property  in 
all  th^  three  villages  in  which  Dulla  Khan  had  ownership.  The 
plaintiff  claimed  and  got  a  decree  for  not  less  than  3,340  kanate 
of  land  on  account  of  her  half  share  in  her  husband's  estate. 

Out  of  the  23Jnstances  cited  by  the  local  commissioner, 
one  is  merely  the  result  of  a  clerical  error  and  three,  viz.,  No.  9  of 
his  list  in  which  a  daughter  and  a  widow  got  equal  shares,  No.  12 
in  which  a  step-mother  succeeded  to  the  whole  land  of  a  step- 
son who  died  unmarried,  and  No.  16  in  which  a  widow  got  a 
half  share  of  property  by  bringing  a  suit  for  her  dower  against 
her  two  step-sons,  are  clearly  irrelevant.  No.  15  also,  in  which 
it  is  merely  found  that  a  widow  holds  possession  of  some  land 
against  her  sons  from  before  the  settlement,  is  also  not  in  point 
as  neither  the  share  in  her  possession  nor  the  title  on  which  she 
holds  possession  is  known.  There  remain  18  cases,  but  three, 
Nos.  18,  19  and  21,  relate  to  the  same  succession  in  three 
different  villages.  Similarly,  Nos  5  and  11  and  4  and  7  and  13 
and  14  are  really  single  instances.  Thus  there  are  only  12 
instances.  Of  these  only  one,  No.  3,  relates  to  the  Chohan 
Rajputs,  the  tribe  to  which  the  parties  belong.  The  rest  are 
instances  among  Jodhras  who  are  also  Rajputs.  As  regards 
them  their  custom,  as  recorded  in  the  Riwaj-i-im,  appears  to  be 
that  among  them  as  among  Ghebas,  Khattars  and  Awans,  a 
barren  widow,  such  as  the  plaintiff  is,  usually  gets  only 
maintenance  and,  in  some  cased,  shares,  vide  answer  to  question 
21,  Robertson's  Customary  Law  of  tho  Rawalpindi  District, 
page  47.  Dealing  with  these  tribes,  tho  author  says  in  page  13, 
"  no  H'tt led  custom  is  therefore  established  in  this  case."     In 
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Mussammat  Amlo  v.  Ghula*n  Hussain  and  Mussammnt  Fattn  (1), 
it  was  ruled  that  among  Awans  of  the  Rawalpindi  District 
there  is  no  custom  by  which  a  widow  is  entitled  to  succeed  to  a 
share  in  the  property  of  her  deceased  husband  in  the  presence  of 
a  son.  The  examples  given  in  Mr.  Robertson's  book,  pages  47  and 
48,  fully  support,  the  opinion  given  in  page  13  and  the  judgment 
of  the  Chief  Court.  The  same  rule  must  be  presumably  held  to 
prevail  among  the  Jodhras  who  are  classed  with  the  Awans. 

An  examination  of  the  instances  given  by  the  local  ccmmis- 
siorer  also  does  not  support,  on  the  whole,  the  conclusion  that 
there  is  a  definite  and  binding  custom  among  the  Jodhras  by 
which  a  widow,  and  particularly  a  childless  widow,  gets  a  share 
equal  to  that  of  a  pon  or  even  a  fixed  share.  In  instance  No  2 
only  48  Icamh  of  land  were  allowed  to  her,  though  it  does  not 
appear  what  the  total  land  left  by  the  husband  was.  The  first 
Court  treats  it  as  a  case  in  which  only  maintenance  was  given  by 
consent.  See  No.  3,  list  A.  In  No.  5  two  sons  got  four  shares 
and  the  step-mother  one  share,  the  total  land  being  366  kanals. 
in  No.  6  the  son  got  seven  shares  and  the  step-mother  one 
share.  In  No,  8  three  sons  got  one-half  and  their  mother  one- 
half.  In  No.  22  three  sons  b}T  one  wife,  one  son  by  another 
wife  and  a  third  widow  got  equal  shares.  Thus  in  five  out  of 
the  twelve  instances  different  rules  were  adopted. 

A  number  of  judicial  decisions  were  referred  to  by  the  lower 
Courts.  The  Divisional  Judge  lias  cited  two  decisions  by  himself 
in  favour  of  the  custom  in  his  first  judgment  in  this  case.  Of 
these  Mussammat  Gohar's  case  came  up  to  this  Court,  vide 
judgment  in  Civil  Appeal  No.  1085  of  1D00,  dated  21st  October 
1903,  and  was  settled  amicably,  Mussammat  Gohar  Bano  having 
given  up  land  decreed  to  her  at  Muajjal  and  being  allowed  to 
retain  land  at  Khunda  for  life.  In  this  instance  the  widow  did 
not  get  a  share  equal  to  the  sons,  though  she  got  land  assigned 
to  her  for  maintenance,  so  that  the  son  who  had  appealed  gained 
something  by  the  amicable  adjustment.  It  is  not  known  whether 
the  other  case  was  appealed  here  or  not ;  but  it  was  a  case  among 
Gakhars,  vide  first  Court's  list  B,  No.  10.  Two  other  eases  are 
entered  in  the  first  Court's  list  A  in  which  land  was  given  to 
the  widow  for  maintenance  under  awards  of  arbitrators.  Other 
instances,  supported  by  oral  evidence  of  equal  succession  of  sons 
and  widows,  are  given  in  list  B,  vide  Nos.  7,  8  and  11,  all  among 
Jodhras.  The  first  Court  in  its  original  judgment  refers  to  four 
other  such  instances  among    Jodhras.     In    1860-61  —  63,    Dnlla 

C)  59  P.  B.,  1894. 
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Khan  had  a  case  with  his  step-mother,  Mussammat  Nakan,  in 
which  under  an  award  of  arbitrators  she  was  allowed  to  retain 
82  bighas  for  her  maintenance. 

Some  instances  of  the  widowed  step-mother  getting  only 
maintenance  are  given  in  list  A  of  the  first  Court,  vide  Nos.  2 
and  4.  These  rest  solely  on  oral  evidence.  The  parties  were 
Jodhras.  See  also  list  C,  Nos.  1  and  2,  in  which  the  parties  were 
Chohans  in  the  first  and  Jodhras  in  the  second  case,  and  list  D, 
which  contains  two  instances  among  Jodhras  of  the  widowed 
mother  getting  only  maintenance,  presumably,  it  is  said,  by 
consent. 

The  oral  evidence  admittedly  largely  preponderates  in 
favour  of  the  appellant,  showing  that  the  people  are  now  against 
such  a  custom,  though  the  value  of  this  inference  is  discounted 
by  the  existence  of  faction  feeling  in  the  village  and  its 
neighbourhood  according  to  the  local  commissioner. 

Although  cases  of  the  widow's  succession  to  a  share  of  her 
husband's  property  along  with  his  sons  is  not  absolutely  unknown, 
vide  Rattigan's  Digest,  paragraph  16,  explanation  and  exception,  it 
is  extremely  rare  in  customary  law.  Evidence  of  such  a  peculiar 
custom  ought  to  be  strong  and  cogent.  A  careful  examination 
of  the  evidence  given  in  this  case  and  the  instances  cited  appears 
to  show  that  no  custom  whereby  the  widow  can  claim  a  share 
equal  to  that  of  a  son  or  any  definite  share  of  her  husband's 
land  in  the  presence  of  sons  has  been  established  thereby  and 
the  finding  of  the  lower  Court  must  therefore  be  reversed. 

But  the  evidence  appears  to  show  that  in  cases  like  the 
present  the  general  rule  is  to  allot  maintenance  to  the  widow, 
particularly  if  she  happens  to  be  a  step-mother  of  the  sons  in 
the  shape  of  a  quantity  of  her  husband's  land  sufficient  for  the 
purpose  instead  of  leaving  her  dependent  upon  a  cash  or  grain 
payment  by  the  latter.  In  this  way  the  independence  and 
dignity  of  the  widow  is  safeguarded,  her  maintenance  secured, 
and  litigation  for  its  sake  avoided.  In  the  great  majority  of 
instances  land  has  been  awarded  to  the  widow  without  dispute 
whenever  she  has  asked  for  maintenance  iu  that  form,  where  the 
estate  is  small,  she  has  often  been  able  to  get  land  equal  in 
quantity  to  that  inherited  by  a  son,  and  this  may  have  led  to 
the  notion,  which  some  of  the  Courts  and  many  of  the  witnesses 
appear  to  have,  that  custom  gives  her  a  shai*e  equal  to  that  of 
a  son ;  but  where  the  land  is  considerable,  she  does  not  ordinarily 
get  an  equal  share  with  tho  son,   though   from  good-will   or 
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ignorance  of  rights  equality  is  sometimes  found  even  in  such 
cases.  The  best  illustration  of  the  widow's  rights  is  furnished 
by  the  case  of  Dulla's  step-mother,  and  the  plaintiff  cannot  claim 
a  higher  right.  The  case  is  very  analogous  to  Jaim.nl  Singh  v. 
Muuammat  Mano  (*),  and  we  fully  accept  the  reasoning  of  the 
learned  Judges  in  that  case  as  applicable  to  the  facts  proved 
here.  We  accordingly  hold  that  Mussammat  Bivi  is  not  entitled 
to  a  definite  share  of  her  husband's  land.  The  true  custom 
appears  to  be  that  a  widow  is  entitled  to  a  definite  portion  of  her 
husband's  land  to  be  made  over  to  her  for  life  for  her  main- 
tenance which  may  be  equal  to  the  share  of  a  son  when  her 
reasonable  requirements  cannot  be  otherwise  provided  for.  A 
similar  custom  appears  to  prevail  in  the  adjoining,  district  of 
Hazara.     See  Wace's  Settlement  Report,  page  301. 

We  hold  that  320  Icanah  of  cultivated  land  in  Khorar  would  . 
be  a  liberal  allowance  suited  to  her  condition.  This  is  con- 
siderably in  excess  of  what  Dulla's  mother  got  in  1863  from 
plaintiff's  husband.  The  land  will  be  set  apart  for  the  widow 
and  demarcated  in  execution  of  decree  unless  the  parties  come 
to  an  amicable  arrangement  about  it,  when  she  has  been  put  in 
possession  the  plaintiff  can  take  the  usual  steps  for  mutation  of 
names  before  the  Revenue  authorities.  She  will  hold  possession 
for  life  for  maintenance,  and  on  her  death  the  land  will  revert 
to  the  defendant  or  his  heirs. 

Parties  will  pay  their  own  costs  iu  this  Court,   but  plaintiff 
will  receive  half  costs  in  the  two  lower  Courts. 

Appeal  allowed. 


No  31. 

Btfore  Mr.  Justice  Chatterji,  C.I.E.,  and  Mr.  Justice 
Robertson. 

JANBA,  through  HARSUKH— (Plaintiff),- 
APPELLANT, 

Versus 

JOG  A  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1118  of  1903. 

Civil  Procedure  Code,  1882,  Section  403— Suit  on  behalf  of  alleged  lunatic 

not  to    adjudged— Appointment   by    Court   of  guardian   ad   litem—  Practice 

—Act  JXXV  of  1858. 

Held,   that  where  a  person  is  alleged  to  be  of  unsound  mind,  although 
he  has  not  been  adjudged  to  be  so   under  Act  XXXV  of  1858  or  by  any 

V)  11  I'.  H„  1882. 


Afpillati  Sidb, 
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other  law  for  the  time  being  in  force,  he  should  he  allowed,  after 
ascertaining,  that  he  is  in  fact  of  unsound  mind,  to  sue  through  his  next 
friend.  The  Civil  Courts  are  competent  to  order  an  enquiry  and  to  appoint 
next  friends  or  guardians  ad  litem  in  the  case  of  lunatic  plaintiffs  and 
defendants. 

Nabu,  Khan  v.  Sita  (l),  Pran  Sukhram  v.  Bhai  Ladkor  (2),  Kadaltt 
Reddi  v.  Narisi  (3),  Cohen,  exparte  (4),  aud  Uma  Sundari  Dasi  v.  Ramji 
Boldar  (5),  cited  and  followed. 

Kanioal  Ram  v.  Bhatcani  Ram  (°),-dissented  from. 

Muhammad  Kaltv  Khan  v.  Saifulla  Khan  (7),  referred  to. 

Further  appeal  from  the  decree  of  J.  G.  M.  Iltnnie,  Esquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated  19th  February  1903. 

Sohan  Lai,  for  appellant. 

Sakh  Dial,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
10th  Dec.  1904.  Chatteeji,  J.— This  is  a  suit  by  an  insane   person,   through 

his  next  friend  Harsukh,  for  possession  of  some  land  improperly 
alienated  by  his  father.  The  defendants  pleaded  inter  alia  that 
the  suit  through  a  next  friend  was  not  competent,  as  the  plaintiff 
had  not  been  declared  insane  under  Act  XXXV  of  1858  nor  a 
manager  appointed  for  him  under  that  Act. 

The  Munsif  overruled  the  objection  and  found  in  favour  of 
the  plaintiff  on  the  merits  and  decreed  his  claim,  subject  to  a 
payment  of  Rs.  99  to  the  defendants.  On  appeal  the  Divisional 
Judge  upheld  the  objection  and  on  that  ground  dismissed  the  suit. 

It  appears  that  before  bringing  the  present  suit,  which  was 
instituted  on  7th  July  1902,  Harsukh  applied,  under  Act  XXXV 
•  of  1858,  to  the  District  Judge  for  an  order  adjudicating  the 
plaintiff  insane  and  appointing  himself  manager  for  him.  This 
application  was  filed  on  27th  February  1902  and  notice  was 
issued  under  Section  4  of  the  Act  for  15th  March.  On  that  date 
the  mother  of  the  lunatic  objected  that  she,  and  not  the 
applicant,  should  be  appointed  his  manager.  The  fact  of  his 
lunacy  was  not  denied.  The  District  Judge,  therefore,  fixed  the 
3rd  May  for  evidence.  On  the  3rd  Harsukh  and  Mussammat 
Nikko  filed  a  razinama  to  the  effect  that  Harsukh  should  bo 
appointed  manager  for  the  lunatic,  but  that  the  latter's  property, 
as  per  list  given  in  the  razinama,  should  remain  in  the  possession 


(>)  I.  L.  R.,  XX  All.,  2.  (*)  L.  R„  X  Ch.  Dn„  183. 
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and  management  of  Mussammat  Xikko  for  her  life,  she  being 
incompetent  to  alienate  it  in  any  way.  The  District  Judge, 
thereupon,  sanctioned  the  compromise  and  recorded  an  order,  in 
vernacular,  disposing  of  the  case  in  accordance  with  the  terms  of 
the  razin i ma  and  ordering  it  to  be  filed.  Thereafter  Harsukh 
brought  the  present  suit  on  behalf  of  the  insane  plaintiff. 

It  is  obvious  that  the  District  Judge  meant  to  pass  an  order 
under  Section  7  of  the  Act  and  considered  further  inquiry  into 
the  lunacy  of  the  present  plaiutiff  unnecessary.  He  also  meant 
to  dispose  of  the  question  of  appointing  a  manager  in  the 
in  inner  agreed  upon  by  the  applicant  aud  the   lunatic's   mother. 

It  is  equally  clear  that  Harsukh  considered  himself  duly 
appointed  aud  forthwith  proceeded  to  launch  the  present  suit. 

The  proceedings  of  the  District  Judge  were  not  iu 
accordance  with  law.  He  was  bound  to  adjudicate  on  the  question 
of  lunacy  himself  after  such  inquiry  as  was  necessary  or  proper 
uuder  the  Act,  and  the  agreement  of  two  relatives  of  the  lunatic, 
in  respect  of  his  insanity  and  the  management  of  his  property, 
did  not  absolve  the  Judge  from  that  duty.  He  was  bound  al^o 
to  appoint  a  manager,  as  provided  by  Section  9  of  the  Act,  if  a 
manager  was  considered  necessary.  The  disposal  of  the  case 
under  a  razinama  was  irregular  and  improper.  The  District 
Judge  probably  thought  the  facts  of  the  case  to  be  beyond  question, 
and  the  agreement  between  the  lunatic's  mother  and  Harsukh  as 
regards  the  management  of  his  property  most  conducive  to  his 
interests.  Nevertheless  his  noncompliance  with  the  requirement* 
of  the  law  has  given  rise  to  the  preseut  difficulty. 

It  cannot  be  said  that  Harsukh  is  the  only  constituted 
mauager  of  the  lunatic  plaintiff  under  the  Act. 

But,  in  our  opinion,  the  suit  should  not  have  been  dismissed 
by  the  Divisional  Judge,  considering  that  Harsukh  had  done  his 
best  to  get  himself  appointed,  and  the  defect  in  his  appointment 
was  due  to  the  fault  of  the  District  Judge.  He  should  have 
adjourned  the  hearing  of  the  appeal  in  order  to  enable  Harsukh 
to  get  a  proper  order  of  appointment. 

Assuming  that  an  order  under  Act  XXXV  of  lboS  was  not 
obtained  by  Harsukh,  the  question  ifl  whether  the  suit  is  bound 
to  be  dismissed.  The  Divisional  Judge  has  followed  Kanwal 
Ram  v.  Bhaivani  Ram  (l),  the  facts  of  which,  however,  were 
so  far  different  that  no  proceedings  had  been  taken  in  it  under  the 


(l)  13  f,  R.,  1896. 
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Lunacy  Act,  and  no  stich  order  as  that  passed  on  3rd  May  by  the 
District  Judge  obtained  by  the  next  friend.  The  judgment  in 
question,  which  was  delivered  by  Mr.  Justice  Rivaz,  sitting 
singly,  professes  to  follow  Muhammad  Kalu  Khan  v.  Saifnlla 
Khnn  and  others  (x),  but  the  only  remark  in  the  latter  ruling 
bearing  on  the  point  before  the  learned  Judge  was  that  Section 
463  of  the  Code  of  Civil  Procedure  could  not  apply  where  there 
was  no  adjudication  of  lunacy  under  Act  XXXV  of  1858.  The 
earned  Judge  also  referred  to  certain  rulings  of  the  Bombay  and 
Madras  High  Courts  in  support  of  the  view  he  took.] 

It  appears   that   the   matter   has   been   considered   by  the 
Allahabad,  Bombay  aud  Madras  Courts,  who  have  all  come  to  the 
conclusion  that  the  Civil  Court  has  power,  independently  of  Section 
463,  Civil  Procedure  Code,  to  appoint  a  next  friend  or  guardian 
adlitem  for  a  lunatic  plaintiff  or  defendant,   aud  that   the   want 
of  authorization  under  Section  463  to   represent  such   a   plaintiff 
or  defendant  is  not  a  necessarily  fatal  objection.     See  Nabu  Khnn 
v.  Sita  (a),  Pran  Sukhram  v.  Bhai  Ladkor  (3);  Kadala  Beddi,  etc., 
v.  Narisi,  etc.,  (*).     The  reasoning  of  the  learned  Judges  in  these 
cases  commends   itself  to   our    judgment.     Section    463,    Civil 
Procedure  Code,  is  not  exhaustive,  and  Chapter  XXI  of  the  Code 
contains  merely  enabling   provisions.     It    does  not    necessarily 
follow  that  the  interests  of  a    lunatic  plaintiff  or  defendant  must 
be  sacriBced  because  no  proceedings  have  been   taken   under  the 
Lunacy  Act.   The  reasoning  of  Mr.  Justice  Rivaz  appears  to  us  to 
be   faulty  in   not  taking   into   consideration   the  hardship  that 
would  be  inflicted  on  lunatic  litigants  by   such   an   order   as   he 
passed.  This  is  specially  true  in  the  case  of  the  lunatic  defendant 
who  has  no,  option  but  is  bound  to  defend   the  suit  when  one   has 
been  brought  against  him.     What  is  to  be  done  if  after  adjourn- 
ment granted  for  the  purpose  no  one  will  take  proceedings  under 
the  Act  ?     And  if  the  rule  is  relaxed  in  the  case  of   defendants, 
lunatic  plaintiffs  are  surely  entitled  to  the  same  consideration. 

The  English  Courts  also  adopt  this  principle,  and — where 
an  order  in  lunacy  has  not  been  obtained—  allow  an  inquiry  to  be 
made  by  themselves,  and  permit  the  lunatic  to  be  represented  by 
next  friends  or  guardians  ad  litem,  see  ex  parte  Cohen  (8). 
Indian  Courts  are  all  Courts  of  equity,  and  we  see  no  cogent 
reason  why  — in  a  proper  case— such  power  should  not  be  exercis- 
ed  by  them,  though  doubtless  it  is  always  better,  in  the  case  of 

(>)  91  P.  ft.,  1887.  (3)  I.  L.  /?.,  XXUI  Bom.,  653. 

(»)   /.  L.  R,  XX  All,  2.        (*)  I.  L.  R.,  XXIV  Mad.,  604, 
(5)  L.  /?.,  10  Oh.  Dn.,  183. 
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litigants  of  this  class,  wherever  it  is  possible,  to  take  proceedings 
under  the  Act. 

The  true  alternative  to  holding  that  the  Courts  have  the 
power  of  appointing  next  friends  and  guardians  ad  litem  for 
lunatic  plaintiffs  and  defendants,  appears  to  be'to  allow  them  to 
appear  in  person  or  by  pleader,  like  persons  of  sound  mind. 
This  was  ruled  by  the  Calcutta  Court  in  TJma  Sundari  Dasi  v. 
Bamji  Eoldar  (x).  This  is  hardly  desirable,  and  we  prefer  to 
hold  that  the  Court  has  the  power  to  order  an  inquiry  and  to 
appoint  next  friends  or  guardians  ad  litem  in  the  case  of  lunatics. 
In  the  present  instance  there  has  been  an  application  umler  the 
Act  and  an  order  passed,  whicb  virtually  confers  the  rights  of  a 
manager  on  Harsukh.  We  think,  therefore,  that  he  should  be 
allowed  to  sue  as  the  next  friend  of  the  lunatic  plaintiff. 

We  accept  the  appeal,  reverse  the  decree  of  the  Divisional 
Judge  and  remand  the  case  to  him  for  decision  on  the  merits. 
Court-fee  on  the  petition  of  appeal  will  be  refunded.  Other 
costs  will  abide  the  event. 

Appeal  allotted. 


No.  32. 

Before  Mr.  Justice  Rtid  and  Mr.  Justice  Rattigan. 

IMDAD  ALI,— (Dependant),— APPELLANT, 

Versus  [  Appbhatk  Side. 

HURMAT  ALI   AND  OTHERS— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  47  of  1900. 

Mortgage — Redemptionby  co- mortgagor — Suit  by  other  mortgagors  ajainst 
redeeming  mortgagor  for  redemption   of  their  share*— Civil    Procedure^Code,  } 
1859,  Section  Ui  — Cn.il  Procedure  Code,  1882,  Section  103. 

Where  a  suit  for  redemption  by  one  heir  of  a  mortgagee  had  been" 
dismissed  under  Section  114,  Act  VIII  of  1859,  corresponding  to  Sections 
102  and  103,  Act  XIV  of  1882,  held,  that  another  heir  might  redeem  the 
whole  mortgaged  property  in  his  own  ri^ht  and  could  avail  himself 
against  the  co-heir  of  all  the  defences  whioh  the  mortgagee  could 
have  set  up,  including  the  prohibition  against  a  fresh  suit  contained  in  the 
second  clause  of  the  section,  being  in  no  way  a  trostee  for  the  co-heir  in  j 
spite  of  the  fact  that  he  ha<l  joined  the  latter  as  co-plaintiff  in  the  second 
suit  for  redemption. 


(»)/.  L.  a.,  vil  Cole.,  242, 
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Shankar  Bakhsh  v.  Daya  Shanlear  (l\  Nura   Bibi  v.  Jagat   Narain   (*), 
and  Ashfaq  Ahmad  v.  TFazir  Ali  (3),  cited  and  followed. 
Ram  Singh  v.  Nod/i  Singh  (*)  referred  to. 

Further   appeal  from   the  decree  of  S.  Clifford,  Esquire,   Divisional 
Jvdg",  Hoshlarpur  Divition,  dated  \7th  October  1899. 

Soban  Lai,  for  appellant. 

Shah  Nawaz,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

2Sth  Nov.  1904.  Ri.in,  J. — This  is  a  suit  by   some  of  the  representatives  of  a 

deceased  morfgagor  against  another  representative  for  possession 
of  their  share  of  the  mortgaged  property  on  payment  of  the 
proportionate  share  of  the  mortgage  consideration. 

Ahmad  Ali  mortgaged  land  in  18G2.  His  son,  Wazir  Ali, 
father  of  the  present  respondents,  sued  for  redemption,  and  his 
suit  was  dismissed  in  1866,  under  Section  111  of  the  Code  of 
Civil  Procedure,  Act  VIII  of  1659,  the  last  paragraph  of  which 
contained  the  prohibition  against  a  fresh  suit  in  respect  of  the 
same  cause  of  action  contained  in  Section  10:>  of  the  Code  now 
in  force. 

In  or  about  1899  the  respondents  and  the  appellant,  whose 
father,  Mardan  Ali,  was  son  of  Ahmad  Ali,  jointly  sued  for 
redemption.  Their  suit  was  dismissed,  but,  on  appeal,  the  lower 
Appellate  Court  dismissed  the  appeal  of  the  respondents  and 
remanded  the  case  under  Section  562  of  the  Code  of  Civil 
Procedure  qua  the  appellant's  suit,  and  eventual^  gave  the  latter 
a  decree  for  redemption  of  one-third  of  the  mortgaged  land. 

A  Division  Bench  of  this  Court,  on  Further  Appeal,  Imdad  Ali 
v.  Ghtilam  Jilani  (5),  gave  the  appellant  a  decree  for  redemption 
of  the  whole  mortgage.     The  judgment  ran  as  follows  :  — 

"How  far  the  order  of  the  Divisional  Judge  is  binding  on 
"the  representatives  of  Wazir  Ali,  and  what  effect  it  has  on 
"  their  rights  as  between  them  and  Imdad  Ali  (appellant),  it  is 
"  not  for  us  to  consider  now.  We  are  of  opinion,  as  already 
"  stated,  that,  as  against  the  mortgagees,  Imdad  Ali  alone  has  a 
"  right  to  redeem  the  whole  mortgage,  and  this  right  is  not 
"  affected  by  any  decision  as  regards  the  rights  of  the  represen- 
"  tatives  of  Wazir  AH." 

(»)  I.  L.  R.,  XV  Calc,  422,  P.  C.         (»)  J.  L.  R.,  XI  All.,  423,  F.  B. 
(»)  I.  L,  R.,  VIII  All.,  295.  (*)  93  P.  R.,  1879. 

(«)  42  P,  R„  J 892, 
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The  lower  Appellate  Court  has  now  given  the  respondents  a 
decree  for  redemption  of  half  the  mortgage  on  payment  of  a 
proportionate  share  of  the  mortgage  consideration  and  costs  of 
the  appellant's  suit  against  the  mortgagees,  holding  that  the 
appellant  occupied  the  position  of  a  trustee  for  the  respondents. 

The  pleader  for  the  appellant  cited  Shankar  Bakhsh  v.  Daya 
Shank* r  and  others  (x)  as  authority  for  holding  that  the  respon- 
dents were  barred  by  the  dismissal  in  default  from  again  suing 
for  redemption,  and  Xura  Bibi  v.  Jagot  Sarain  and  others  (a), 
and  Aihfaq  Ahm-td  and  other*  v.  Wazir  AU  and  others  (a),  as 
authority  for  holding  that  when  one  of  two  or  more  co-mortgagors 
redeems  the  whole,  he,  as  to  the  position  which  represents  the 
interest  of  his  co-mortgagors,  stands  in  the  shoes  of  the 
mortgagee,  from  whom  he  redeems,  and,  standing  in  those  shoes, 
has  the  same  lights  and  the  same  liabilities  as  the  mortgagee, 
and  is  entitled  to  all  the  rights  and  incidents  connected  with  the 
mortgage  as  they  were  in  the  hands  of  the  mortgagee  at  the  time 
the  redemption  took  place,  a  co  sharer  suing  for  redemption  of 
the  whole  of  the  property  and  obtaining  redemption  thereof 
being  simply,  by  subrogation,  on  the  same  footing  as  an  ordinary 
person  would  be  ra  representing  the  mortgagee's  interest  in  the 
property  quoad  such  of  his  co-sharers  as  have  not  either  secured 
<>r  sued  for  redemption. 

Counsel    for    the   respondents     cited    Ram    thigh    r.    V 
ih  (},,  which   does  not    help  him,   as  it  merely  lays  down  the 
rule   that  failure  to  execute  a    conditional  decree  for   possession, 
which    is    silent  as  to  the  results  of  breach  of  condition,  does  not 
bar  a  fresh  suit. 

No  authority  for  holding  that  the  appellant  was  trustee  for 
the  respondents  has  been  cited,  and  in  Ghose  on  Mortgages,  edition 
HI  pages  414  and  41"),  the  rule  cited  is  that  there  is  ordinarily 
no  fiduciary  relation  between  two  or  more  persons  interested 
in  the  equity  of  redemption,  and  that  one  of  such  persons 
though  unable  to  redeem  to  the  exclusion  of  the  others,  may 
acquire  a  good  title  under  a  sale  by  the  mortgagee,  though  the 
property  is  sold  to  him  for  the  exact  amount  due  to  the 
mortgagee  on  his  security. 

On  the  authorities  we  held  that  the  mortgagee  had  by  the 
dismissal  of  the  suit  in  L866  acquired  an  absolute  title  against 
the     respondents,   that  the    appellant    acquired    this    title     on 


(')  1.  L.  R.,  XV  Calc,  428,   i>.  C.  (»)  /.  L.  R.,  XI  All.,  423.  F.  B. 

\*)I,L.  R.t  VIII  All.,  Wi,  i')    93  P.  R.M  1879. 
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redemption,  that  he  was  uot  a  trustee  for  the  respondents,  and 
that  his  right  to  avail  himself  of  all  the  defences  which  the 
mortgagee  had  to  the  suit  of  the  respondents  was  not  affected  by 
the  fact  that  he  and  they  sued  jointly  in  1898. 

We  decree  the  appeal  and  dismiss  the  respondents'  suit,  but, 
having  regard  to  the  fact  that  the  parties  sued  jointly  in  1898, 
we  leave  them  to  bear  their  own  costs  of  all  Courts. 

Appeal  allowed. 

No.  33. 

Before  Mr.  Juatice  Chatterji,  CLE.,  and  Mr.  Justice 
Robertson. 

NUR  BUSAIN  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 

ALI  SHER  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  562  of  1901. 

Custom— Alienation — Validity  of  gift  to  a  nephew  and  a   grandnephew 
to  the  tmclusion  of  other  nephews— Qujars  of  Jhelum. 

Held,  that  amongst  Gujars  of  the  Jhelum  District  a  gift  by  a  sonlesg 
proprietor  of  his  ancestral  property  in  favour  of  a  nephew,  son  of  one 
brother,  and  a  grandnephew,  grandson  of  another  brother,  in  consideration 
of  services  rendered  by  the  donee3  to  the  donor,  in  the  presence  of  other 
nephews  and  their  descendants,  was  valid  by  custom, 

Narain  Singh  v,  Gurmukh  Singh  ('),  Karim  Bakhsh  v.  Fatta  (*),  Naula 
r.Mi*nKhan(s),B<ikhshv.  Mir  Baz  («),  Dal  Singh  v.  Puran  Singh  («), 
Fatalv.  Khan  Muhammad  (8),  SherJang  v.  Qhulam  Moh\.ud-din{')t  Indar  r. 
Luddar  Singh  (*),  and  Sher  Singhv.  Sohail  Singh  (»),  referred  to. 

Muhammad  v.  Sharf.ud-din  (10)  distinguished. 

Further  appeal  from  the  decree  r,f  Kuzi  Muhammad  Aslam,  Divisional 
Judge,  Jhelum  Division,  dated  4th  April  1901. 

Shambu  Nath  Barry,  for  appellants. 
Nanak  Chand,  for  respondents. 
The  judgment  of  the  Conrt  was  delivered  by 
1st  D«c.  1904.  Robertson,  J. — The  facts  of  the  case  are  fully   given   in   the 

judgments  of  the  lower  Courts. 


P)  116  P.  P.,  1894.  (£)  83  P.  R.,  1P04. 

(•»  113  P.  R„  1891.  (')  22  P.  R.,  1904. 

(•)  101  P.  R„  1892.  (»)18P.  B,  1890. 

(*)    79  /'.  R„  1896.  (»)  19  P.  ti.,  1890, 

H  s«  p.  b.>  wo*,  (»•)  •  *.  *«im. 
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It  is  perfectly  clear  as  to  the  fact  that  one  Barkhurdar,  a 
sonless  proprietor,  having  three  brothers,  gifted  the  land  (in 
dispute)  to  Gauhar,  sou  of  Muhammad  Yar,  one  of  the  brothers, 
and  Ali  Sher,  a  grandson  of  Khuda  Tar,  another  brother,  and 
that  all  his  brothers  and  tben  existing  nephews  were  fully 
aware  of  that  fact.  The  case  of  1881  and  the  statement  of 
Mohku,  sou  of  Alia  Yar,  another  brother  of  Barkhurdar,  and 
other  facts  establish  this  beyond  doubt. 

In  1881  Muhammad  Yar  died,  and  Gauhar's  brothers 
bi'ought  a  suit  against  him,  alleging  that  as  he,  Gauhar,  had 
been  adopted  by  Barkhurdar  and  had  received  all  Barkhurdar' s 
estate,  he  was  not  entitled  to  share  in'the  estate  of  his  natural 
father,  Muhammad  Yar.  This  suit  admittedly  bars  any  claim 
by  the  sons  of  Muhammad  Yar,  so  we  need  not  discuss  that 
matter  further.  It  is  also  admitted  that  a  claim  by  the  sons  of 
Dina,  who  was  a  son  of  Alia  Yar  aud  gave  evidence  in  the  case 
of  1881,  is  also  not  sustainable.  There  only  remains  to  consider 
the  claims  of  Ismail  and  Mohku,  sons  of  Alia  Yar,  whose  joint 
share  would  amount  to  two-ninths  of  the  land  in  suit  and  the 
claim  of  Nur  Din  and  Fatteh  Din,  grandsons  of  Khuda  Yar, 
whose  share  would  amount  to  one-sixth  of  the  land  in  suit. 

As  regards  the  houses  we  may  say  at  once  that  we  think  the 
houses  being  those  of  an  agriculturist  in  a  village,  must 
be  considered  as  an  appanage  to  the  land  and  going  with 
it. 

There  remains  the  question  to  be  decided,  whether  or  no* 
Barkhurdar  was  competent  to  gift  his  land  to  a  nephew,  sou  of  one 
brother  and  a  grandnephew,  grandson  of  another  brother,  in  lieu 
of  services  to  the  exclusion  of  other  nephews  and  their  des- 
cendants. We  agree  that,  in  accordance  with  the  rulings  of 
this  Court,  the  claim  is  not  barred  by  limitation.  We  also  find 
as  a  fact,  as  is  categorically  admitted  by  Mohku,  plaintiff  in 
this  case,  that  tho  gift  was  actually  made  in  return  for  aud 
in  consideration  of  services  rendered  by  the  donees  to  the 
donor. 

This  beiug  so,  in  view  of  a  large  number  of  rulings  laying 
down  that  such  gifts  are  generally  in  accordance  with  custom,  we 
think  that  the  onus  of  proving  that  this  gift,  made  thirty  years 
ago  and  clearly  accepted  as  valid  by  all  the  sons  of  Muhammad 
Yar,  one  of  the  sons  of  Alia  Yar,  and  in  favor  of  a  descendant 
o!  Muhammad  Yar  and  a  descendant  of  Khuda  Yar,  was  invalid, 
by  cuBtom,  lay  upon  the  plaintiffs. 
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Of  the  cases  quoted  to  us  by  the  counsel  for  appellants, 
one  Muhammad  v.  Sharf-ud-din  (*)  is  not  in  poiut,  as  the 
question  of  services  rendered  does  not  arise  in  that  case,  and 
the  other  two,  Indar  v.  Luddar  Singh  C2)  and  Sher  8>ngh  v. 
Sohail  Singh  (3),  are  in  favour  of  the  defendants'  contention. 

The  general  principles  which  should  be  applied  to  such 
cases  are  discussed  by  Sir  Meredyth  Plovvden  in  Narain  Singh  v. 
Qurmukh  Singh  (J),  and  no  ruling,  which  in  any  way  controverts 
the  views  therein  expressed,  has  hioa.  quoted  to  us,  and  they  are 
supported  in  a  greater  or  less  degree  by  the  decisions  brought 
to  our  notice  by  the  learned  counsel  for  respondents  in  Karim 
Bakhsh  v.  Folia  (5),  Naula  v.  Mian  Khan  (6),  Bakhsha  v.  Mir 
Baz  ('"),  l),il  Singh  v.  Fur.in  Siuy/i  (8),  Fuzal  v.  Khan  Muham- 
mad  ('),  and  >her  Jang  v.    Ghulani  Mvhi-ud-din  (l0). 

This  view  is  supported  by  the  decision  in  Fazl  v.  Ismail, 
a  case  among  Gujars  of  Jhelum, decided  by  the  Divisional  Judge 
on  appeal  on  -25th  June  1888.  The  power  of  making  gifts 
among  the  agriculturists  of  Jhelum  has  been  recognized  in 
several  directions,  but  here  we  have  a  special  case,  i.e.,  a  gift  in 
lieu  of  services,  which  stands  in  a  different  position  from  other 
gifts  and  the  validity  of  which  has  received  very  general 
recognition.  We  think  as  a  matter  of  fact  that  the  only  possible 
deduction  from  all  the  facts  of  the  case  is  that  all  the  present 
plaintiffs,  or  their  predecessors  in  title,  did,  as  a  matter  of  fact, 
recognise  the  gift  as  a  valid  one  at  the  time  it  was  made, 
although,  by  virtue  of  the  peculiar  rules  governing  the' case  of 
widow's  estates,  the  present  claim  is  within  limitation. 

We  thiuk  the  learned  Divisional  Judge  was  right  in  holding 
that  the  gift  in  question  was  valid  according  to  the  custom 
governing  the  parties,  and  the  appeal  accordingly  fails  and  is 
dismissed  with  costs. 

Appeal  dismissed. 

(-)      8  P.  ft.,  189J .  (°)  101  P.  ft.,  1802. 

('-)    18  P.  B.,  1800.  (7)    79  P.  ft.,  1890. 

(3)    19  P.  ft.,  1890.  (5)    3G  P.  ft.,  1904. 

(*)  11G  /'.  ft.,  1894.  (u)    85  P.  ft.,  1904. 

(5)  113  P.  ft.,  1891.  (10)  22  P.  ft.,  1904. 
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No.  34. 

Before  Mr.  Justice  Chatter ji,  C.I.E.,  and  Mr.  Justice 
Robertson. 
H  A  YAT— (Defendant),— APPELLANT,  ") 

Versus  \  Appellate  Sidi. 

H1DAYAT  AND  OTHERS,— (Plaintiffs),— RESPONDENTS.  ) 

Civil  Appeal  No.  6  of  1902. 

Cuttom—  Alienation — Alienation  of  ancestral  property  61/  sonlcs* 
proprietor  to  sitter's  son — Kothis  of  Dhedwal  in  the  Chakwal  tahsil  of  Jhelum 
District. 

In  a  suit  the  parties  to  which  were  Kothi  Jats  of  Dhedwal  in  the 
Chakwal  tahsil  of  the  Jhelum  District,  held,  that  the  defendants  had  failed 
to  prove  that  by  cu3tom  a  childless  proprietor  was  competent  to  alieuate 
ancestral  immovable  property  either  by  gift  or  bequest  in  favour  of  a 
sister's  sou  iu  the  presence  of  his  father's  brother's  son. 

Mmtmmmat  Bano  v.  Fateh  Khan  (»)  and  Ali  Muhammad  v.  Dulla  (•), 
referred  to. 

Further    appeal  from    the   decree    of    Kazi   Muhamm:d     Adam, 
Divisional  Judge,  Jhelum  Division,  dated  30th  November  1901. 

Golak  Nath,  for  appellant. 

Nanak  Chaudand  Muhammad  Shah  Nawaz,  for  respondents. 

The  judgment  of  the  Court  wa3  delivered  by — 

Bobebtsos,  J.— After  hearing  counsel,  we  may  say  at  once  Uth  Dec.  1904. 
that  we  are  convinced  that  the  whole  of  the  24  ghumaos, 
which  were  shown  in  the  respondent's  name  at  the  first  regular 
settlement,  were  really  ancestral  property.  There  is  nothing 
whatever  to  show  how  he  himself  acquired  any  portion  of  it,  and 
there  is  no  doubt  that  he  succeeded  to  some  ancestral  laud  at  least. 
The  mere  fact  that  an  abseutee  on  his  return  accepted  one-third 
rather  than  his  full  share  of  half  does  not  appear  to  us  to  be  strong 
evidence  that  auy  part  of  the  land  was  self -acquired,  and  all  the 
other  circumstances  of  the  case  point  to  a  different  conclusion. 

We  are  also  clear  that  the  deceased  had  the  power  to  dispose 
of  his  self-acquired  property  by  will.  It  is  unnecessary  to 
discuss  the  validity  of  the  will  of  15th  March  1900,  as  it  is  quite 
clear  that  if  invalid,  the  registered  will  of  llth  February  1890 
is  admittedly  valid.  When  that  will  was  made  the  08  kanals 
in  question  had  not  been  acquired  by  Mulk,  who  iu  that  will 
bequeathed  all  his  property  to  appellant.     A  will  takes  effect    at 

(l)  43  P.  R.,  1003,  F.  B.  (')  20  P.  B.,  1901. 
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the  death  of  the  testator,  so  clearly  under  that  will  appellant  is 
entitled  to  succeed  to  all  property  in  the  testator's  possession  at 
the  time  of  his  death,  which  he  was  competent  to  dispose  of 
by  will.  The  learned  counsel  for  the  respondent  admits  this, 
consequently  we  find  in  favour  of  the  appellant's  right  to  the 
38  kanals  of  self-acquired  property.  There  remains  the  question 
whether  or  not  the  deceased  testator  was  competent  to  dispose 
by  will  of  his  ancestral  property  to  a  sister's  son  in  presence  of  a 
father's  brother's  son,  first  cousin.  Following  the  principle  laid 
down  in  Mussammat  Bano  v.  Fateh  Khan  (')  and  Ali  Muhammad 
v.  Dulli  (2),  cases  of  gift  to  sister's  son  are  relevant  as  if  we 
find  a  large  or  unrestricted  power  of  gift  generally,  or  a  specific 
power  of  gift  to  sister's  sons  made  oat,  we  shoald  ba  entitled  to 
infer  a  corresponding  power  of  disposal  by  will. 

But  in  this  case  we  think  that  the  defendants  quite  failed 
to  prove  any  custom  under  which  the  deceased,  had  the  power  to 
make  a  gift  of  ancestral  land  in  favour  of  a  sister's  son  in  presence 
of  a  father's  biothar's  son  ;  from  which  we  can  be  asked  to  infer 
a  corresponding  power  of  test  ition.  Sach  a  power,  as  has  often 
been  pointed  out,  is  different  from  a  power  to  gift  or  will  in 
favour  of  a  daughter's  son,  and  no  such  power  has  been  proved 
to  exist  in  this  case. 

It  follows,  therefore,  that  as  regards  the  38  hanaU  of  self- 
acquired  property  the  appsal  mast  be  accepted  and  the  plaintiffs' 
claim  dismissed.  As  regards  the  24  ghumaos  of  ancestral  laud 
the  appaal  is  rejected.  The  appall  inks  will  pay  their  own  costs 
throughout  and  will  pay  half  the  respondent- plaintiffs'  costs 
throughout. 

No.  35. 

Before  Sir  William  Clark,  KL,  Chief  Judge,  and  Mr. 
Justice  Re  id. 
JOWAHIR  AND  OTHERS,— (Defendants),-APPELLANTS, 

AfPELLATU  Side.  I  Versus 

RADHA— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  121  of  1902. 

Custom — Pre-emption — Provision  in  Wajib-al-arz  granting  right  of 
pre-emption  to  sharkayan  shikini  wa  ekjaddi — M^uza  Mangarh,  District 
Eoehiarpur. 

In  a  suit  for  pre-emption  the  plaintiff  relied  upon  a  provision  of  the 
first  Wajib-ul-arz  of  the  village,  which  provided  that  those  first  entitled  to 

0)  48  P.  R.,  1903,  F.  li.  (a)  2t>  P.  R„  1001, 
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exercise  the  right  of  pre-emption  are  the  shariayan  shikmi  ira  ekjaddi. 
The  Wajib-ul-arz'  of  the  subsequent  settlement  recorded  that  the 
parties  are  governed  by  the  law  as  laid  down  in  Act  IT  of  1S72.  It  was 
urged  on'  behalf  of  the  defence* that  the  provision  of  the  later  Wajib-ul-arz 
being  opposed  to  those  of  the  former  the  plaintiff  could  not  maintain  hia 
suit. 

Held,  that  the  entry  in  the  later  Wajib-ul-arz  cannot  be  taken  to 
deny  the  custom  alleged  in  the  former  Wajib-ul-arz  which  is  frima  facie 
proof  of  the  cnstom  therein  stated,  and  that  tV>9  defendant  had  failed  to 
rebnt  the  presumption  in  favor  of  the  correctness  of  the  previous  entry 
as  a  record  of  custom. 

Dilsulch  Ram  v.  Xathu  Singh  ('),  Vasta  v.  Pcllo  ('■),  Bam  Sam  Dot  v. 
Mula  Singh  (s),  Umra  v.  Bara  (♦),  Muhammad  Umar  v.  Kirpal  Singh  (s), 
and  Xarain  Singh  v.  Hari  Singh  ('),  referred  to. 

Further  appeal  from  the  decree  of  J.  G.  M.  Bennie,  Enquire,  Divisional 
Judge,  Hoshiarpur  Division,  dated  30th  August  1901. 
Muhammad  Shafi,  for  appellants. 
Snkh  Dial,  for  respondents 
Tbe  judgment  of  the  Court  was  delivered  by — 

Clabk,  C.  J. — The  main  question   for  decision    in   this   case    l\th  Jany.  1905. 
is,  whether  in  this  village  in  the  Hoshiarpur  District  there   is  a 
cnstom  of  pre-emption  in   favour   of   the   sharkayan   shikmi   tea 
ekjaddi. 

The  exact  entries  in  the  Wajib-ul-arz  of  1851  and  in  the 
Tl  ojib-nl-arz  of  the  later  settlement  are  not  given,  but  the 
Divisional  Judge  says  of  them  that  "  The  former  provides  that 
those  first  entitled  to  exercise  the  right  of  pre-emption  are 
the  sharkayan  shikmi  ica  ekjuJdi,  and  the  later  one  that  the 
patties  are  governed  by  the  law  as  laid  down  in  Act  IV  of 
1-72." 

In  favour  of  the  right  of  pre-emption  the  following  rulings 
are  quoted:  Dilsulth  Bam  v.  Xathu  Singh  (x),  Ma*tav.  P.hlo  (*-'), 
Ram  Sam  Dat  v.  Mula  Singh  (3),  and  No.  2bP  of  1899, 
unpublished. 

Against  the  right  are  quoted  unpublished  judgments  No.  991 
of  18^6,  No.  743  of  1899,  No.  84  of  1900,  No.  415  of  1897,  and 
All.  W.  N.  of  1901,  page  29. 

Both  sides  rely  upon  Umra  v.  Hara  (*),  and  Muhammad 
Umar  v.  Kirpil  Singh  (5).     We  Imve  referred  to  all  these   cases, 

(»)  98  P.  P.,  1894,  F.  B.  (♦)  46  P.  R.t  1903. 

(»)  52  P.  R.,  1896.  (*)  78  P.  P.,  1904. 

(»)  64  P.  P.,  1003.  (e)  28  P.  P.,  1699. 
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for  various  reasons  some  times  the  earlier  Wajib-ul-arz  has  been 
taken  to  establish  the  custom  and  sometimes  not  to  establish  the 
enstom. 

The  Full  Bench  ruling  in  Vilsuhh  Ram  v.  Nathu  Singh  (x) 
is  the  leading  case  on  the  subject,  and  Sir  Meredyth  Plowden, 
who  wrote  the  judgment  in  that  case,  was  of  opinion  that  the 
concurrent  entry  in  the  two  Wajib-nl-arz  in  favour  of  the  agnates 
was  prima  facie  proof  of  the  existence  of  the  right  of  pre-emption, 
and  the  Divisional  Bench,  in  deciding  that  case,  adopted  that 
opinion.  None  of  the  judgments  referred  to  above  are  opposed 
to  that  judgment,  but  some  of  them  distinguish  between  that 
case  and  the  case  under  disposal. 

Counsel  for  defendants  resisting  the  right  of  pre-emption 
endeavours  to  distinguish  this  case  from  the  Full  Bench  case, 
(1)  on  the  ground  that  the  entry  in  the  later  Wajib-ul-arz  is 
opposed  to  the  entry  in  the  earlier  Wajib-ul-arz,  and  (2)  that 
there  has  been  a  case  of  purchase  of  land  by  defendant  in  this 
village  about  which  plaintiffs  brought  no  suit  for  pre-emption. 

It  is  necessary,  therefore,  to  consider  whether  the  entry  in 
the  later  Wajib-ul-arz  is  opposed  to  the  entry  in  the  earlier 
Wajib-ul-arz. 

The  latter  entry  is  to  the  effect  that  the  parties  will  follow 
Act  IV  of  1872  or  the  Kanun  Sarkar,  it  is  not  very  material 
what  the  exact  words  are. 

It  is  highly  impossible  that  the  parties  knew  the  contents 
of  Act  IV  of  1872,  or  what  the  Kanun  Sarkar  was,  but 
assuming  them  to  be  bound  by  the  words  of  the  entry,  the 
provisions  of  Section  12  of  Act  IV  of  1872  are  that,  in  the  absence 
of  custom  to  the  contrary,  pre-emption  shall  lie  in  a  certain  order, 
and  the  entry  cannot  be  taken  to  deny  the  custom  alleged  in  the 
former  Wajib-ul-arz  and  is  not  contradictory  of  the  entry  in  the 
first  Wajib-ul-arz.  This  view  was  taken  by  this  Court  in  Civil 
Appeal  No.  269  of  1899,  unpublished. 

As  regards  the  second  point  of  distinction,  defendant  having 
bought  land  previously  and  plaintiff  not  having  claimed  pre- 
emption. This  is  only  one  instance,  and  it  must  be  remembered 
that  defendant  is  also  an  agnate  of  the  vendor,  and  though 
plaintiff   as  a   nearer  agnate   has  a   better  right   of  pre-emption. 


(M  98  P.  R.,  1694/.F.  B. 
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(Sarain  Singh  v.  Hau  Singh  (1)),  yet  this  is  a  very  fine  point  and 

may  -well  have  been  unknown  to  plaintiff,  who  may  not  have 
claimed  pre-emption  out  of  ignoiarce  of  his  rights,  or  for  other 
reasons. 

Defendant's  counsel  alleges  that  (here  have  been  other  sales 
without  suits  for  pre-emption,  and  ask  for  an  adjournment  to 
prove  this,  but  we  think  that  defendant  had  sufficient  oppor- 
tunity to  prove  this  in  the  original  case. 

"We,  therefore,  hold  that  this  case  does  not  differ  in  any 
important  particular  from  Dilsukh  Earn  v.  Kathu  Singh  (*)  and 
it  is  exactly  similar  to  Ifatta  v.  Pohlo  (3). 

The  entry  in  the  earlier  Wajib-ul-arz  being  uncontradicted 
in  the  later  W-jib-ul-att  is  prima  facie  proof  of  the  custom 
therein  stated,  and  has  not  been  rebutted  and  plaintiff's  right 
of  pre-emption  is  established. 

As  regards  price  both  Courts  have  found  that  only  Rs.  2,105 
passed,  and  we  see  no  re.-.son  to  differ,  the  price  actually  paid 
we  think  is  the  best  criterion  of  market  value,  and  we  see  no 
reason  to  differ  with  the  Courts  as  to  the  price  fixed,  we  dismiss 
this  appeal  with  costs. 

Appeal  dismitsed. 


No.  36- 
Before  Sir  William  Clark,  Et.,  Cliff  Judge,  ar.d  Mr.  Justice 

Reid. 

SAM  AN  DA  AND  OTHERS,— (Plaintiffs),-  APPELLANTS, 

UrmiAK  Side. 
MUSSAMMAT   KUBBI  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  216  of  1901. 

Cuttom- Inheritance- Succevion  ,f  daughter*  in    presence   of  distant 
collateral*- X„rK    Rejfmts    of   Mamun    Matro,    Thanetar    taheil,    Karnal 

HeM.thnt  defendants  had  failed  to  prore  that  hv  onstom  amnncr  yarn 
Fajputs   of  Mamun    Mazra    in    the    Than,  Ka,nal   Diblnct 

daughters  are  entitled  to  succeed  to  ancestral   prop., ty  in    preference   to 
collaterals  related  in  the  fifth  dv 

(')  28  P.  B.,  1899.        {^98~P.R.   w±  ' ' 

C)   62  P.  iJ„  189C.        ' 
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Further  appeal  from  the  decree  of  A,  Kensington,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  24tth  December  1900. 
Muhammad  Shah  Din,  for  appellants. 
Gurcharan  Singh,  for  respondents. 

The  judgment  of  the  Chief  Court  was  delivered  by — 

4th  Jany.  1905.  Reid,  J. — All  the  appellants,  except  the  sons  of  Kaman  and 

Shah  Nawaz,  an  infant,  have  withdrawn  from  the  appeal. 
Sonda,  appellant,  who  was  guardian  ad  litem  of  Shah  Nawaz, 
having  died,  we  have  appointed  Samandar,  eldest  son  of  Kaman, 
guardian  ad  litem  of  the  minor,  to  whose  interest  it  is  that  the 
appeal  should  proceed. 

The  question  for  consideration  is,  whether  the  daughters  of 
Barkat  are  entitled  to  his  ancestral  property  in  preference  to  the 
appellants,  who  are  great-great-great-grandsons  of  his  great-great- 
great-grandfather,  Muhammad  Hayat.  The  parties  are  Naru 
Rajputs  of  Mamun  Mazra  in  the  Thanesar  tnhsil  of  the  Karnal 
District,  formerly  in  the  Pipli  tahsd  of  the  Ambala  District. 

Barkat  died  on  the  17th  November  1890,  leaving  a  widow 
and  three  daughters,  one  of  whom,  Mussammat  Nurbi,  was  then 
betrothed  to,  and  subsequently  married,  Nanu,  son  of  Barkat's 
sister. 

On  the  23rd  June  1891  the  collaterals  of  Barkat  sued  for 
declaration  of  their  right  in  1 54  bighas  of  Barkat's  land,  by 
cancellation  of  an  oral  gift  by  Barkat's  widow  to  Nanu,  followed 
by  mutation  of  names  in  his  favour. 

A  Division  Bench  of  this  Court  decreed  the  claim  on  the 
22nd  March  1895,  holding  that  Nann  had  failed  to  establish  a 
bequest  in  his  favour  by  Barkat,  in  pursuance  of  which  the 
widow  purported  to  transfer  the  land  in  suit  to  him.  The 
Court  found  that  when  Barkat  "found  himself  dying,  with  his 
"hopes"  (of  male  issue)  "  unrealised,  he  naturally  made  the 
"  best  provision  he  could  for  his  unmarried  daughters  and,  in 
"  order  to  preserve  the  estate  to  them,  invented  a  story  of  his 
"  having  brought  up  Nanu  as  his  son." 

The  fact  that  this  device  was  adopted  by  Barkat  is  evidence 
that  he  did  not  believe  that  his  daughters  would  inherit  his 
property  in  preference  to  his  collaterals.  In  Civil  Appeal  No.  522 
of  1895  a  Division  Bench  of  this  Court  held  that  the  Riwaj-i-am 
of  the  Pipli  tc.hsil  provided  that,  among  Hindu  Rajputs,  a 
daughter  could  never  inherit,  but  could  get  her  father's  estate  by 
way  of  gift  with  the  consent  of  collaterals,   and  that,  among 
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Muhammadan  Rajputs,  if  a  proprietor  died  without  having  male 
issue  or  collaterals  descended  from  the  same  great-great-grand- 
father, and  the  village  was  small  his  daughters  would  succeed, 
but  that  in  larger  villages,  containing  descendants  of  several 
common  ancestors  and  a  large  number  of  biswadars,  the  custom 
was  that  of  the  Hindu  Rajputs. 

ilamun  Mazra  is,  in  our  opiaiou,  a  village  coming  within 
the  latter  description. 

The  only  two  instances  cited  for  the  defendant -respondents 
which  have  been  established,  do  not  help  them,  as  in  one  there 
were  no  collaterals,  and  in  the  other  the  estate  was  very  small. 
The  fact  that  most  of  the  plaintiffs  abandoned  their  claim  does 
not  affect  the  custom  governing  them.  In  Civil  Appeal  No.  522 
of  1895  the  collaterals  were  very  distant,  being  descended  from  a 
common  ancestor,  who  fuunded  the  village  in  question  about  400 
years  before  suit.  It  was  held  that  a  special  custom,  varying  the 
general  rale  of  agnatic  succession  precluding  a  daughter  from 
succession  to  ancestral  propery,  must  be  established. 

In  our  opinion  the  respondents  have  failed  to  establish  such 
a  custom,  and  we  decree  the  appeal  and  restore  the  decree  of  the 
Court  of  first  instance  in  respect  of  the  shares  of  the  sous  of 
Kaman  and  of  Shah  Nawaz,  which  are  stated  to  be  £th  and  (\th, 
respectively.  The  exact  shares  will  be  ascertained  iu  execution 
proceedings. 


Appeal  allowed. 


No-  3?. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Renting  on. 

SHER  KHAN  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

Versus  ^Appillatb  8n>». 

SHAMSHER  KHAN  AND  OTHERS,-(Dkfendants),-        J 
RESPONDENTS. 
Civil  Appeal  No.  811  of  1901. 

Land  Acquisition  Act,  1894.     Proceedings  under— .Finality, 

Held,  that  in  a  claim  disposed  of  by  tho  Collector  in  the  course  of  laud 
acquisition  proceedings  uuder  the  special  procedure   prescribed  by  Act   I 
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of  1894,  the  Collector's  order  or  adjudication  of  the  rights  of  the  owners  or 
claimants  to  the  property  for  which  compensation  was  assessed  and 
awarded  cannot  be  questioned  otherwise  than  by  a  reference  to  Court 
under  the  provisions  of  the  Act. 

The  Civil  Courts  are  not  competent  to  re-open  and  determine  matters 
disposed  of  in  accordance  with  the  Act  in  a  separate  suit. 

Further  appeal  from  the   decree   c/  Major   E.    Inglis,    Divisional 
Judge,  Peshawar  Division,  d-ded  6th  Jidy  1901. 

O'Gorman,  for  appellants. 

Nanak  (Jhand,  for  respondents-. 

The  judgment  of  the  Court  was  delivered  by — 

2ith  J  any.  1905.  Kensington,  J.— In  this  appeal  the  contention  set  up   is  that 

it  is  open  to  the  ordinary   Civil  Courts   to   contest    the   validity 

of  an  award  made  in  the  course  of  land  acquisition   proceedings 

under  the  special  procedure  prescribed  by    Act    I   of    1894.     In 

the  particular  case  the  suit  is  brought  in   regard   to   a   question 

of  apportionment   only,   as   to    which   alternative    methods     of 

procedure  are  laid  down  by  Sections  18  and  19  and  by  Section  30 

of  the  Act,  but  the  arguments  urged   in   support   of   the   appeal 

would  apply  equally  to  any  other   of   the    terms   of    the   award. 

Briefly   the   contention   is   that     in    the   absence   of   a    special 

provision    in   express   terms   ousting   the     jurisdiction   of    the 

ordinary  Court  there  can  be  no   bar   to   the   plaintiff's   right    to 

avail  himself  of  his   general  remedy,    where   he  fails    to  obtaiu 

satisfaction  under  the  special  procedure  of  the  Act. 

We  have  no  difficulty  in  agreeing  with  the  learned 
Divisional  Judge  that  a  suit  of  the  kind  will  not  lie.  A  very 
similar  point  was  considered  in  Raja  Bilmoni  Singh  Deo  Bahadur 
T.  Ram  Bhandu  Rai  and  others  (*),  dealing  with  a  question  of 
apportionment  under  the  previous  Land  Acquisition  Act,  X  of 
1870,  where  their  Lordships  of  the  Privy  Council  agreeing  with 
the  Courts  in  India  held  that  Section  40  as  it  then  stood,  cor- 
responding with  the  last  clause  of  proviso  (2)  to  Section  31  of  the 
present  Act,  had  not  the  effect  which  it  would  "  certainly  not 
"  be  reasonable  to  attribute  to  it,  of  permitting  a  person  whose 
"  claim  has  been  adjudicated  upon  in  the  manner  pointed  out  by 
"  the  Act  to  have  that  claim  re  opened  and  again  heard  in 
"  another  suit." 

In  the  present  case  the  plaintiffs'  claim  was  adjudicated 
on  by  the  Collector  and  they  did   not   within   the  prescribed 
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time  avail  themselves  of  their  right  to  demand  reference  to  the 
Court  under  Section  18.  They  have,  therefore,  exhausted  their 
remedy  and  their  separate  suit  has  been  rightly  dismissed.  The 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  38- 
Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 
MELA  RAM,— (Plaintiff),— PETITIONER, 

Versus  I     Barinosi  Siti. 

KIM  AN,—  (Defendant),— RESPONDENT. 
Civil  Revision  No.  1196  of  1904. 

Mortgage— Conditional  sale— Suit  for  possession  offer  foreclosure  of 
mortgage — Effect  of  Punjab  Alienation  of  Land  Act  on  such  suits— Pro- 
cedute. 

Held,  that  when  a  suit  is  brought  for  possession  on  the  allegation  of 
an  already  completed  foreclosure  and  rested  proprietary  rights  and  it  is 
alleged  that  proceedings  under  Regulation  XVII  of  1806  have  been 
validly  concluded  and  the  proprietary  title  of  the  conditional  vendee  has 
vested  in  the  plaintiff  before  the  Alienation  of  Land  Act  came  into  force, 
it  is  the  duty  of  Civil  Court  to  try  the  case  and  to  paes  a  decree  decreeing 
or  dismissing  the  claim  in  whole  or  in  part  as  may  be  necessary. 

The  interpretation  of  the  Punjab  Alienation  of  Land  Act  and  the  due 
observance  of  the  procedure  relating  thereto  discussed  by  Robertson,  J. 

Ram  Nath  v.  Kerori  Mai  (J),  Attar  Singh  v.  Ralla  Sam  (*),  Xarain  Singh 
v.  Hayat  (s),  cited  and  followed. 

Bodh  Raj  v.  Fais  Bahhsh  (*),  disapproved. 

Petition  for  revision  of  the  order  <f  Munshi  Miran  Bahhsh,  liunsif, 
1st  Class,  Lahore,  dated  23rd  December  1903. 

Parker  jyid  Ichhar  Chand,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by — 

Robertson,  J.— In  this  case  the  plaintiff  brought  a  suit  to  16th  Jany,  1905. 
obtain  possession  of  certain  land  which  had  been  mortgaged  to 
him  by  a  deed,  dated  1st  February  1892,  which  contained  a 
clause  operating  by  way  of  conditional  sale.  The  condition  was 
that  certain  conditions  were  not  fulfilled,  the  mortgage  would 
merge  into  a  sale  of  1 ,288  kanaU  6  marlas  for  Rs.  650  and 
interest. 

(»)    38  P.  R.,  1904.  (»)  20  P  R.,  1903. 
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The  suit  was  brought  npon  the  allegation  that  demand  had 
been  duly  made,  and  notice  duly  issued,  and  all  proceedings 
required  by  Regulation  17  of  1806  duly  carried  oat,  so  that 
foreclosure  was  complete,  and  the  plaintiff  had  become  proprietor 
of  the  land.  In  virtue  of  that  proprietary  right  which  had 
already  accrued  to  him  he  claimed  possession. 

It  thus  appears  that  no  questiou  under  Section  9  (3)  of  the 
Land  Alienation  Act  was  raised  in  this  case.  What  the  lower 
Court  had  to  decide  was  whether  the  foreclosure  proceedings 
were  valid  and  legal  throughout,  and  whether  the  proprietary 
title  had  in  fact  vested  in  the  plaintiff  before  the  suit  was  brought 
and  before  the  Land  Alienation  Act  came  into  force.  Speaking 
broadly,  if  he  found  on  the  facts  that  these  foreclosure  proceed- 
ings were  complete  and  valid,  and  that  the  year  of  grace  had 
expired,  and  that  the  defendant  had  entered  into  the  contract  as 
alleged,  then  he  would  decree  the  plaintiff's  claim.  If  he  found 
that  the  proceedings  were  invalid,  or  for  any  reason  the  plaintiff's 
proprietary  right  had  not  become  complete  when  the  suit  was 
filed,  he  shonld  have  dismissed  the  claim.  The  suit  was  not 
instituted  on  a  mortgage  to  which  siib-section  (1)  or  sub-section 
(2)  of  Section  9  of  the  Land  Alienation  Act  applies,  but  upon  a 
sale  alleged  to  have  become  complete.  According  to  the  plaint 
there  was  no  subsisting  mortgage,  and,  if  the  facts  stated  in  the 
plaint  be  correct,  then  in  accordance  with  the  ruling  in  Bam 
Nath  v.  Kerori  Mai  ('),  the  view  that  there  is  no  subsisting 
mortgage  and  no  ground  for  a  reference  to  the  Collector,  is 
correct. 

Section  9  of  the  Land  Alienation  Act  was  drawn  up   before 
the  publication  of  Attar  Singh  v.  Holla  Bam  (2).    In  accordance 
with  that  judgment  it  appears    that  the  idea  which  prevailed  to 
some  extent  previously,  to  the  effect  that  a  suit  for  possession,  or 
a  declaration  of  title,  was  necessary  to  complete,  foreclosure  was 
erroneous,    and    that   a  sale  under  a  clause  of   conditional    sale 
becomes  complete  when  the  foreclosure  proceedings  under  Regu- 
lation 17  of  1806  are    complete  and  valid,  and  the  year  of  grace 
has  expired.     No  further  suit  is  necessary  to  complete  title,  but 
a    mortgagee    who   has    thus    become   proprietor,  can  of  course 
bring   a  suit  as  proprietor  for   possession,  if  he  should  be  out  of 
possession,  and  that  is  what  has  occurred  in  this  case.     Suits  for 
foreclosures  of  mortgages  containing  a  clause  of  conditional  sale 
are,  apparently,  in  view  of  the  decision  in  Attar  Singh  v.  Balla  Boon, 
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suits  which  do  not  lie,  iu  that  form  proceedings  under  Regula- 
tion 17  of  180b'  cannot  uow  be  taken,  if  such  proceedings  are 
attempted  action  should  be  taken  under  Section  9,  clause  (3),  of 
the  Land  Alienation  Ac*.  It  follows,  therefore,  that  when  a  suit 
is  brought  for  possession  on  the  allegation  that  a  mortgage  has 
been  executed  containing  a  clause  of  conditional  sale,  and  it  is 
alleged  that  proceedings  under  Regulation  17  of  1806  had  been 
validly  concluded  before  the  Land  Alienation  Act  was  passed, 
aud  possession  as  proprietor  is  sought,  it  is  the  duty  of  the  Civil 
Court  to  try  the  case  and  to  pass  a  decree  decreeing  or 
dismissing  the  claim  in  whole  or  in  part.  Such  a  decree  will 
be  subject  to  appeal.  If  the  result  of  the  findings  and  decree 
are  such  as  to  call  for  action  under  any  section  or  clause  of  the 
Laud  Alienation  Act,  such  actiou  may  be  taken  after  judgment 
aud  decree  have  beeu  passed,  but  in  view  of  the  remarks  made 
above,  and  of  the  ruling  iu  Atar  Singh  v.  R*U+  Rim  (*),  such 
references  will  very  seldom,  if  ever,  be  called  for  in  suits  of  the 
nature  of  that  now  before  us.  But  from  the  judgment  and 
decree  an  appeal  would  lie  iu  the  ordinary  course,  whether 
ministerial  action  under  the  Land  Alienation  Act  were  to  bo 
taken  or  not  as  a  consequence  thereof.  The  claim  iu  this  case 
was  not  for  foreclosure,  but  for  possession  on  the  allegation  of 
au  already  completed  foreclosure  aui  vested  proprietary  rights. 

We  understand  that  the  meaning  of  Section  9  (3)  is  that 
when  claims  are  brought  upon  a  mortgage  containing  a  clause  to 
operate  by  way  of  conditional  sale,  to  enforce  that  clause,  that 
the  case  i-s  theu  to  be  sent  to  the  Collector.  Bat  the  Collector 
has  only  powers  to  deal  uuder  the  Act  with  that  clause  as  pro- 
vided iu  the  A  -t.  It  follows,  therefore,  that  the  proper  course 
for  a  Civil  Court  to  pursue,  if  the  ouly  question  iu  dispute  is 
the  enforcement  of  that  clause,  is  to  refer  it  at  ouce  to  the 
Collector.  But  if  there  are  other  poiuts  in  dispute,  as,  for 
instance,  the  execution  of  the  contract  is  altogether  denied,  all 
such  other  points  b3tween  the  parties  should  first  be  decided  by 
the  Court,  aud  it  is  only  worn  it  is  found  by  the  Court  that 
there  is  a  subsisting  mortgage  between  the  parties,  containing  a 
clause  to  operate  by  way  of  conditional  sale,  which  the  plaintiff 
still  seeks  to  enforce  against  the  defendant,  that  a  reference  is  to 
bo  made  to  the  Collector.  If  a  suit  is  brought  upon  a  mortgage 
containing  a  clause  to  operate  by  way  of  condition  il  sale,  but  no 
Buit  is  brought  to  euforcc  that  clause,  which  is  abaudoncd  by  the 
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plaintiff,  then,  as  pointed  out  in  Narain  Singh  v.  Bayat  (*), 
which  governs  the  case,  no  reference  is  necessary  to  the  Collector. 
Bodh  Raj  v.  Faiz  Rakhah  (2)  is  the  judgment  of  a  Single  Judge 
and  was  passed  under  a  misapprehension.  Such  a  reference  in 
brief  is  only  necessary,  when  it  has  been  found  as  a  fact  by  the 
Court  that  there  is  a  mortgage  subsistiug  between  the  parties 
containing  such  a  clause,  and  that  finding  should  be  embodied 
in  a  judgment  and  decree,  and  will  be  appealable  in  the  ordinary 
course.  The  order  referring  the  case  to  the  Collector  is  not  itself 
appealable,  but  stands  or  falls  with  the  decree  of  the  Court 
which  makes  it.  This  is  the  only  logical  interpretation,  in  our 
opinion,  of  the  operation  of  clause  (9)  of  the  Land  Alienation 
Act,  and  the  due  observance  of  the  proceeding  herein  indicated 
will  obviate  all  difficulties  in  the  disposal  of  such  matters,  and 
will  relieve  the  Collector  of  the  burden  of  useless  references. 

The  order  of  the  lower  Court  referring  the  case  to  the 
Collector  was  under  the  circumstances  ultra  vires.  The  case  is 
returned  to  the  lower  Court,  whose  order  is  set  aside,  for  trial 
and  decision  according  to  law.     Costs  will  be  costs  in  the  cause. 

Application  allowed. 

No.  39. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Rattigan. 

NAWAB  KHAN   AND  OTHERS,-(Defendants),— 
APPELLANTS, 
Revision  Side.   \  Versus 

KALLU  KHAN  AND  OTHERS,- (Plaintiffs),— 
RESPONDENTS. 

Civil  Reference  No.  12  of  1904. 

Custom — Alienation — Gift  by  widoiv  of  property  acquired  by  her 
husband  from  her  father  in  favour  of  her  son-in-law — Fathans  •/  Gohana 
tahsil,  Rohtak  District— Locus  standi  rf  her  husband's  collaterals  to  contest 
$uch  gift. 

One  J  gifted  his  land  in  favour  of  N,  his  son-in-law,  after  the  death 
of  the  latter  his  widow  M,  who  was  the  daughter  of  the  original  donor 
J,  made  a  gift  of  the  said  land  to  X,  the  husband  of  bar  daughter,  where- 
upon the  brother  and  nephews  of  N  brought  the  present  suit  to  obtain 
a  declaration  that  the  gift  in  favour  of  X  would  not  affeot  their  rights  on 
the  death  of  Mussaramat  M.  It  appeared  from  the  evidence  in  the  case 
that  the  property  in  dispute  was  never  held  by  an  ancestor  common  to 
the  plaintiffs  and  N,  and  that  X  was  a  collateral  of  the  original  donor." 
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Held,  that  as  in  accordance  with  the  Customary  Law  the  original  gift 
by  J  mast  be  presumed  to  have  really  been  intended  for  the  benefit  of 
his  daughter  and  her  issue,  the  plaintiffs  had  no  locus  standi  to  impeach 
the  gift  in  disputB. 

Sita  Ram  v.  Raja  Earn  (l),  referred  to. 
Case  referred  by    Maulvi  Muhommad   H>(*sain,   Divisional  Judge, 
Delhi  Division,  on  1st  July  1904. 
A.  L.  Roy,  for  appellants. 
Shadi  Lai,  for  respondents. 
The  judgment  of  the  Chief  Court  was  delivered  by— 

Rattigax,  J. — This  is  a  reference  under  Sectiou    017,    Civil     IQth  Xcv.  1904. 
Procedure  Code,  and  the  questions  upon   which   our   decision    is 
asked  are  stated  as  follows  : — 

"  Whether  it  shall  be  presumed  that  a  widow  of  an 
"  agriculturist  cannot  alienate,  by  gift  to  her  son-in-law,  land, 
"  which  was  gifted  to  her  husband  by  his  father-in-law,  the 
"  widow's  own  father,  and  can  the  husband's  nephews  impugn 
"  this  alienation  without  proving  any  special  custom  empowering 
"  them  to  do  so  r" 

The  reference  is  from  the  Divisional  Judge  of  Delhi, 
to  whose  Court  an  appeal  had  been  preferred  by  the  defendants 
in  the  suit,  which  was  one  for  a  declaratory  decree  in  respect 
of  a  certain  area  of  agricultural  land,  valued,  for  purposes  of 
jurisdiction,  at  Rs.  -474-6.  Under  Section  40  (1)  (b)  of  the 
Punjab  Courts  Act,  as  amended  by  Act  XXV  of  1899,  it  is 
clear  that  the  suit  being  a  <;  land  suit,"  the  decree  of  the 
Divisional  Judge,  if  it  varied  or  reversed  the  decree  of  the  first 
Court,  would  not  be  M  final,"  and  that  a  further  appeal  would 
lie  as  of  right  to  this  Court.  Moreover,  under  Section  70  (1)  (6) 
of  the  said  Act  as  so  amended,  even  if  no  further  appeal  could  be 
preferred  as  of  right,  this  Court  could  admit  a  farther  appeal  in 
a  case  like  the  present,  where  there  is  an  important  question  of 
law  or  custom  involved.  Under  these  circumstances  we  do  not 
think  that  a  reference  under  Section  617  would  have  been 
permissible  had  it  not  been  for  Section  44  of  the  Punjab  Courts 
Act,  1884,  which  at  present  stands  unamended.  Possibly  this 
section  and  its  provisions  were  overlooked  when  the  law  of  appeal 
was  amended,  but,  however  this  may  be,  the  section  still  stands, 
and  we  must  give  effect  to  it  and  hold  that,  for  the  purposes  of 
Section  617,   Civil  Procedure  Code,  the  decree  to  be  passed  by 
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the  Divisional  Judge  in  this  case  is  to  be  "  deemed  "  (what  it 
obviously  will  not  be)  "  a  final  decree."  This  being  the  case,  we 
must  proceed  to  decide  the  questions  referred  to  us. 

The  facts  of  the  case  are,  that  some  considerable  time  ago 
one  Jhabe  Khan,  father  of  Mussammat  Begam,  gifted  the  land 
in  favour  of  his  daughter's  husband,  one  Najib  Khan.  The 
gift  was  made  orally  and  mutation  of  names  was  effected  in 
favour  of  Najib  Khan.  After  the  death  of  the  latter,  his 
widow,  Mussammat  Begam,  who  was  the  daughter  of  the  original 
donor,  Jhabe  Khan,  made  a  gift  of  the  said  land  in  favour  of  the 
husband  of  her  daughter,  Nawab  Khan.  Plaintiffs,  who  are  the 
brother  and  nephews  of  Najib  Khan,  sue  for  a  declaration  that 
they  are  the  reversionary  heirs  of  Najib  Khan,  and  that  the 
gift  in  favour  of  Nawab  Khan  will  not  affect  their  reversionary 
rights  after  the  death  of  Mussammat  Begam.  Before  proceed- 
ing we  may  remark  that  Nawab  Khan  is  admittedly  a  collateral 
of  th3  original  donor,  Jhabe  Khan,  and  that  the  parties  are 
Pathans  of  Gohana  Tahsil,  Rothak  District.  Upon  these  facts  it 
is  clear  that  qua  the  plaintiffs  the  land  in  suit  is  not  "  ancestral 
property  "  in  the  sense  that  that  expression  is  understood  in  the 
Customary  Law  of  the  Punjab.  It  was  property  acquired  by 
Najib  Khan  from  the  father  of  his  wife,  and  it  was  never  held 
by  an  ancestor  common  to  plaintiffs  and  Najib  Khan. 

Now  it  has  often  been  decided  by  this  Court  that  in  those 
cases  where  custom  recognises  the  validity  of  a  gift  in  favour 
of  a  son-in-law,  the  real  gronnd  upon  which  the  exception  to 
the  general  rule  of  ordinary  Customary  Law  is  based  is  that 
provision  is  permissible  for  daughters  and  their  issue.  Even  in 
the  case  of  a  resident  son-in-law,  to  whom  by  custom  a  gift 
is  permissible  among  certain  tribes,  it  is  apparent  that  the 
right  conceded  to  such  a  son-in-law  is  founded  upon  the  claim 
which  his  wife,  the  donor's  daughter,  and  not  he  himself, 
possesses  to  be  maintained  in  a  fit  and  proper  manner.  "  The 
deeper  we  go  into  khanadamad  cases,  the  more  apparent 
it  is,"  remarked  Sir  Meredyth  Plowden,  "that  all  that  the 
khanadamad  takes  is  in  right  of  his  wife,  and  as  a  conduit 
to  let  in  the  daughter's  children,  and  thus  the  true  intention 
in  all  these  cases  of  daughter's  offspring  is  to  benefit  the 
direct  descendants  of  the  old  stock  (although  through  females), 
and  not,  on  the  failure  of  heirs,  to  benefit  the  family  of  the 
husband,"  No.  1235  of  1886,  unpublished.  The  same  principle 
was  laid  down   in  the  Full  Bench   ruling  reported  as  Sita  Bam 
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v.  Raja  Rim  (x),  where  the  words    which  we   have  quoted  were 
referred  to  with  approval. 

In  the  present  case  the  gift  was  in  a  sense  made  directly  to  the 
husband  of  the  donor's  daughter,  but  Iheie  can  be  no  doubt  that 
the  intention  of  the  donor  was  to  benefit  rot  so  much  his  son-in- 
law  as  his  daughter  and  her  issue.  And  the  very  fact  that  the 
Bhcaj-i-am  of  the  parties  permits  a  gift  to  the  daughter,  but  not 
to  the  daughter's  husband,  tends  fnither  to  show  that  the  gift  was 
really  meant  (as  obviously  it  was)  for  the  benefit  of  the  donor's 
daughter.  The  gift  was  made  orally  and  we  have,  therefore, 
nothing  before  us  expressively  indicative  of  the  donor's  intentions, 
but  clearly  that  intention  must  have  been  to  benefit  his  daughter. 
Natural  affection  would  prompt  such  a  gift,  whereas  there  was 
no  reason  why  he  should  select  Najib  Khan,  otherwise  than 
in  the  latter's  capacity  of  husband  of  the  daughter,  as  a  recipient 
of  his  special  favour.  Mutation  of  names  would  naturally 
be  effected  in  the  name  of  the  daughter's  husband,  as  a  man 
is  more  capable  of  looking  after  and  managing  landed  property 
than  a  woman,  and  this,,  we  believe,  was  the  sole  reason  why 
the  gift  by  Jhabe  Khan,  and,  later  on  the  gift  by  Mnssammat 
Begam,  was  made  nominally  in  favour  of  a  man. 

But  custom,  when  as  exceptionally  it  does,  it  recognises 
the  right  of  a  man  to  make  a  gift  in  favour  of  certain  males 
closely  connected  with  the  donor  in  the  female  line,  such  as 
daughter's  son  or  daughter's  husband,  permits  such  gifts  solely 
"  from  a  tender  feeling  to  benefit  the  direct  defendants  of  the 
old  stock,  and  not  in  order  to  benefit  the  family  into  which  a 
daughter  of  the  village  happens  to  marry.  vVhen  the  tribe 
or  village  thus  breaks  its  rule  of  rigid  exclusiveness,  it 
tainly  never  contemplates  the  admission  into  its  body  of 
a  stream  of  unknown  strangers."    Sita  Ram  v.  Eaja  Ram  (l). 

We  are,  therefore,  fully  justified  in  presuming  that  the  gift 
by  Jhabe  Khan,  which  was  nominally  and  for  obvious  reasons 
made  in  favour  of  his  son-in-law,  Najib  Khan,  was  really 
intended  for  the  benefit  of  his  daughter,  Mussammat  Begam, 
and  her  direct  issue  by  Najib  Khan.  We  are  also  entitled  to 
assume  that  the  gift  made  by  Mussammat  Begam  to  her  son-in- 
law,  Nawab  Khan,  was  actually  meant  as  a  gift  to  her  daughter, 
the  wife  of  Nawab  Khan. 

flow,  then,  have  plaintiffs,  who  are  merely  the  collateral  heirs 
of  Najib   Khan,  any  locus  standi  to  challenge  this  last  mentioned 
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gift  ?  If  the  gift  by  Jhabe  Khan  was  intended  (as  we  hold  it 
was)  to  benenfit  and  to  be  really  in  favour  of  his  daughter, 
Mussammat  Begam,  and  her  issue  by  Najib  Khan,  it  is  clear 
that,  if  Mussammat  Begam  had  made  no  gift  at  all,  the  land 
would  on  her  death  have  gone  to  her  daughter,  the  wife  of 
Nawab  Khan,  and,  further,  that  it  would,  on  the  failure  of 
direct  descendants  of  Najib  Khan  and  Mussammat  Begam, 
have  reverted  to  the  collateral  heirs  of  Jhabe  Khan.  Sita  Ram 
v.  Raja  Ram.  In  other  words  the  land  was  in  point  of  faot 
never  the  property  of  Najib  Khan.  It  was  the  property  of 
Mussammat  Begam  and  her  direct  heirs,  and  this  being  the 
case,  unless  plaintiffs  can  prove  some  special  and  very  unusual 
custom,  it  follows  that  the  collaterals  of  the  present  donor's 
(Mussammat  Begam)  husband  have  no  sort  of.  right  in  the 
land.  If  any  one  can  object  to  the  gift  now  impugned  it  is  the 
collaterals  of  the  original  donor,  Jhabe  Khan,  and  in  point  of 
fact,  the  present  donee,  Nawab  Khan,  is  one  of  theso  collaterals. 

The  ratio  decidendi  in  the  first  Court  was  that  the 
general  rule  being  that  an  alienation  of  property,  ancestral 
or  acquired,  by  widow,  is  invalid  unless  made  for  some 
necessary  purposes,  the  burden  of  proving  that  in  this  case  the 
alienation  was  valid  lay  upon  the  defendants.  But  this  question 
does  not  arise  in  the  present  case  until  a  decision  has  first  been 
given  upon  the  question  whether,  having  regard  to  the 
circumstances  under  which  the  property  came  to  Najib  Khan, 
and  to  the  obvious  intention  of  Jhabe  Khan  when  he  made  the 
gift  to  the  former,  the  plaintiffs,  as  collateral  heirs  of  Najib  Khan, 
have  any  locus  standi  to  impeach  the  gift  now  in  dispute  ? 
And  as  regards  this  question  we  hold  that  the  onus  probatdi  rests 
heavily  on  plaintiffs  to  prove  a  special  custom  entitling  them  to 
sue  for  the  declaration  for  which  they  pray. 

With  these  remarks  we  direct  that  the  file  be  returned  to  the 
Court  of  the  Divisional  Judge,  Delhi,  for  determination,  in 
accordance  with  our  decision  upon  the  questions  referred  to  us. 
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No-  40- 

Before  Mr.  Justice  Chatterjt,  0.  I.  E.,  and  Mr.  Justice 
"Robertson. 

BUDH  SINGH  AND  OTHERS,- (Defendant*),— 
APPELLANTS, 
Versus 
MULA    SINGH    AND   OTHERS,— (Plaibtuis),— 

RESPONDENTS. 

Civil   Appeal  No.  76  of  1902, 

Custum — Adoption — Hindu  Jats  of  Gurdaspur  District — Adoption  by 
dted — Course  of  treatment — Observance  of  formalities — Revision — Power  of 
Chief  Court  to  discuss  and  draw  inference  of  fact  from  evidence — Punjab 
Courts  Act,  1884,  Section  70  (1)  (b)  (iv). 

Held,  that  among  agricultural  tribes  where  the  right  of  adoption 
is  admitted  or  is  found  to  prevail,  and  where  the  person  selected  is  a 
proper  person  to  be  adopted,  the  execution  and  registration  of  a  deed  of 
adoptioD,  coupled  with  the  adopter's  clear  declaration  in  a  Court  of  1  aw,  and 
continuous  previous  and  subseqnent  treatment,  is  sufficient  to  constitute 
by  custom  such  an  adoption  valid,  even  without  proof  of  any  other 
formalities. 

Parman  v.  Qian  Singh  (*),  Fatten  Singh  v.  Suchela  (*),  Sundar  Singh 
v.  Budha  Singh  (  ),  Inam  Das  v.  Rvhan  than  ('),  Rattan  Singh  v.  Mala 
Singh  (*J ,  Rahidat  v.  Har  Lai  (  J,  Thamman  Singh  v.  Jit  Singh  (7)t  Jeram 
v.  Manphul  (»)  and  Qirdhari  Lai  v.  Dala  Mai  {*),  referred  to. 

Held  also,  that  when  an  application  has  been  admitted  under  clause 
(1)  (6)  of  Section  70  of  the  Punjab  Courts  Act,  the  Chief  Court  is  com- 
petent under  proviso  (iv)  to  that  clause  to  discuss  and  draw  any  inference 
oi  fact  f rem  the  evidence  bearing  on  the  points  to  which  the  question  of 
custom  involved   relates. 

Further  appeal  from  the  decree   of  U.  Scott-Smith,  Fsquire, 
Divisional  Judge,  Amritsar  Division,  dated  22nd  August  1900. 
K.  C.  Chatterji,  for   appellants. 
Sukh  Dial  and  Ram  Bhaj    Datta,  for    respondents. 
The  judgment  of  the  Court  was    delivered  by 

Cuatterji,  J. — The  genealogical  tree  given  in  the  judgment 
of  the  first  Court  explains  the  relationship  between  the  plaintiffs 
and  Badh  Singh,  defendant-appellant,  and  Nihul  Singh,  def<  od- 
ant-nppellant,    row    dead.     Mehrn,     plaintiff,  is   Nihal    Singh's 
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own  brother,  and  the  other  plaintiffs  are  his  nephews,  sons  of 
another  brother,  Jovvala  Singh.  Budh  Singh  and  his  brothers 
are  the  sous  of  a  third  brother,  Sher  Singh,  Nihal  Singh  has 
just  died  and  we  think  the  case  should  now  proceed  between  the 
surviving  parties. 

Plaintiffs  sued,  on  27th  March  1900,  to  set  aside  a  deed  of 
adoption,  dated  10th  March  1900,  duly  registered,  executed  by 
Nihal  Singh  in  favour  of  Budh  Singh,  appellant,  and  for  a 
declaration  of  their  title,  as  heirs,  to  Nihal  Singh's  property, 
including  8  ghumaos  of  land.  The  suit  has  been  sent  to  a 
Bench  as  a  land  suit,  but,  in  our  opinion,  it  docs  not  directly 
relate  to  land,  and  the  prayer  for  declaration  of  heirship  appears 
to  be  merely  an  amplification  of  the  pi  oyer  for  a  declaration 
invalidating  the  deed  of  adoption.  The  claim  for  such  declara- 
tion is  founded  on  the  plaintiffs'  alleged  rights  of  reversionary 
heirship,  and  such  rights  would  receive  confirmation  by  the 
setting  aside  of  the  deed  of  adoption.  A  claim  for  declaration 
of  heirship,  apart  from  the  setting  aside  of  the  deed  of  adoption, 
would  not  lie.  We  hold,  therefore,  that  the  suit  cannot  be 
treated  as  a  land  suit,  and  that  the  present  appeal  is  one  under 
Section  70  (£),  under  which  it  was  first  admitted.  We  further 
hold,  after  hearing  arguments  from  counsel  (that,  under  proviso 
IV  to  that  clause)  it  is  competent  to  us  not  only  to  decide 
the  question  of  custom  raised,  but  to  discuss  the  evidence 
bearing  on  the  points  to  which  the  question  of  custom  relates. 
This  appears  to  us  to  be  the  right  view  of  the  functions  of 
this  Court  under  the  clause. 

The  deed  recites  that  Budh  Singh  was  adopted  in  infancy 
before  the  brotherhood,  with  the  usual  ceremonies  of  distribut- 
ing guv,  etc.,  and  evidence  has  been  given  on  both  sidos  in 
proof  and  disproof  of  this  assertion.  The  first  Court  distinctly 
found,  after  a  full  discussion  of  the  statements  of  the  witnesses, 
that  such  adoption  was  established.  The  Divisional  Judge 
differed  from  this  view  and  held  the  witnesses  for  the  defend- 
ants to  be  unreliable. 

We  have  heard  the  evidence  minutely  criticized  before  us 
and,  though  the  strictures  on  both  sides  appear  to  be  to  a  great 
extent  justified,  we  are  inclined  to  agree  with  the  first  Court's 
opinion,  that  the  infant  adoption  is  proved.  The  probabilities 
are  in  favour  of  this  view.  If  such  had  not  been  the  case,  the 
adopter  could  easily  have  executed  the  deed  in  favour  of  one 
of,  the  youngor  brothers  of  Budh  Singh,  who  are   minors,  and 
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one   of   whom,    produced   before  us,  is  apparently  under  twelve 
years  of  age.     It  is  admitted  that  Nihal  Singh  and  Sher    Singh 
lived   together    and   had  their  cultivation  joiut,  and  even  at  tho 
time  of  suit,  Nihal  Singh  and  Sher  Singh's  son3  lived   in  both 
having   acommon  verand  tb  or  aalin.     The  other  brothers  v.ere 
separate.     Thus  Nihal  Singh  was    naturally   attached   to    Sher 
Siugh   auJ   his   children,    beiug  himself  childless.     It  was  to  be 
expected  that   ho   would   like   to   leave   his    property    to   these 
nephews  and  that  he  would  appoint   one   of  them    as   his   heir. 
The   desire  to   adopt   is  ingrained  in  the  Indian  mind,  and   tho 
initial  probability  of  one  of  these  nephews  being  selected  for  the 
purpose  is  great.     No  doubt  the  bulk  of  the    witnesses    for   the 
defendants  have  some  reason  to  be  hostile  to  one  or  other  of  the 
plaiutiffs,  but  most  of   them  are   also  relations    or   connections 
of    the   family,   particularly   Ala    Singh,  and  they  are  likely  to 
have    been    present    if   an    adoption   really   took   place.     The 
plaintiffs'    witnesses     give    merely    negative   evidence,  but  the 
objeatioa  of  hostility  applies    to   some  of   them    likewise,  while 
Ala   Siu^'u,    au    attesting    witness   to  the  deed  of  adoption,  has 
clearly  perjured    himself   for   plaintiffs'   sake.     The   remaining 
witnesses  of    the    plaintiffs   apparently   know   the  family  very 
.little  and  their  evidence  is  not  of  any  value.     Had   Budh  Singh 
not  been  adopted,  his  brothers,    who   lose   their  share   of   Nihal 
Singh's  property  by  his  adoption,  would  probably  have  objected 
also.     Without  a  previous  adoption,  the  execution  of   a   deed   in 
favour   of   Budh    Singh   appears  somewhat   inexplicable.     Mr. 
Sakh   Dial    says  that  he  acquired  undue  influence  over  the  mind 
of  Nihal  Singh,  who  was  an  old  man,    but   of   this   there   is    no 
proof  or  allegation  in  the  Courts  below,  and  it  is  a  mere   theory 
of   counsel  advanced   in   the   course  of  his  argument.     The: 
aUo  uo  good  reason  why.  if  Nihal   Singh    did    not    really   adopt 
I3udh   Singh    while   young,    he  should  suldenly  decide  to  write. 
a  deed  of  adoptiou  iu  his  favour  in  March  1900.     The    plaintiffs 
have  produced  some  evidence  that  he  and  Mula  Singh,  plaintiff, 
lately  fell  out,  but   the   statement   is   of  the   vaguest    possible 
character    without   any  details  as  to  the  facts  and  nature  of  the 
I  rel,  while  it  altogether  fails    to    explaim   why   Nihal    Singh 
should   on   that    account   seek  to  injure  the  other  plaintiffs,  and 
particularly  Mchra.  his  brother,  with  whom  no   disagreement   is 
alleged. 

Hut  even  if  this  early  adoption  be  treated  as  not  proved   wo 
hold  thai  ;utiou  of  the  t pled  with    tho   adopter's 
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clear  statement  in  Court  and  continuous  subsequent  treatment 
is  sufficient  to  constitute  Budh  Singh  the  adopted  son  or  appointed 
heir  of  Nihal  Singh.  It  is  admitted  that  adoption  prevails  in 
the  tribe  to  which  the  parties  belong,  and  that  Budh  Singh  is  a 
proper  person  to  be  adopted  under  Customary  law.  The  only 
question  then  appears  to  be,  whether  the  adoptive  father  has 
expressed  his  intention  in  an  unequivocal  manner  ?  There  may 
be  a  further  question,  whether  the  adoption  of  a  grown  up 
youth  is  valid  ? 

Numerous  authorities  were  cited  before  us  to  bIiow  that 
the  mere  execution  of  a  deed  does  not  constitute  a  valid 
adoption  or  appointment  of  an  heir  under  Customary  law. 
But  all  the  cases  are  distinguishable.  Where  the  adoptive 
father  is  dead,  the  mere  fact  of  the  execution  of  a  deed 
or  a  single  declaration  before  a  public  officer,  without  previous 
or  subsequent  treatment  as  adopted  son,  may  be  insufficient 
to  establish  adoption.  The  facts  of  Par  man  v.  Stan  Singh  (*) 
were  of  this  nature,  but  tho  judgment  of  the  Court  at  page 
377  distinctly  says  that  the  execution  of  a  deed  is  one  of 
the  recognized  modes  of  giving  publicity  to  the  fact  of  the 
adoption  aud  might  be  sufficient  to  support  the  adoption,  even 
in  a  case  where  no  long  course  of  treatment  previous  to  the  exe- 
cution of  the  deed  has  been  shown,  provided  that  there  is  proof, 
e.g.,  in  the  shape  of  subsequent  treatment,  that  the  real  intention 
of  the  writer  was  to  adopt  a  son  and  not  merely  to  appoint  an 
heir  by  will.  This  reasoning,  in  which  we  entirely  concur,  gives 
the  true  bearings  of  an  adoption  by  deed,  and  the  provisions  of 
Customary  law  on  the  subject,  where  the  right  to  adopt,  and  the 
fact  of  the  person  adopted  being  a  proper  person  to  be  adopted, 
are  conceded,  Fallth  Singh  v.  Suchela  (a),  was  a  case  with 
very  special  feature?,  and  the  remarks  in  that  case  must  be 
treated  as  applicable  to  them  alcne.  Sundar  Singh  v.  Budha 
Singh  (3)  is  still  more  irrelevant.  In  Inam  Das  v.  Rukan  Khan  (*), 
one  of  the  alleged  adopters  died  one  month,  and  the  other 
twenty  days,  after  execution  of  their  respective  deeds,  and  it 
was  found  that  there  had  been  no  previous  treatment  of  the 
alleged  adopted  sons  as  such.  In  Rattan  Singh  v.  Mala  Singh  (5), 
there  was  only  a  deed  of  gift,  without  sufficient  proof  of 
adoption,  and  in  Rahidat  v.  Har  Lai  (6),  there  was  merely  a 
statement  before  the  Settlement  Deputy  Superintendent,  without 
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any  other  proof,  which  was  held  insufficient,  having  regard  to 
other  facts,  and  particularly  to  the  caste  of  the  parties,  who  were 
Brahmins. 

On  the  other  hand,  Thatnman  Singh  v.  Jit  Singh  (x)  and 
Jeram  v.  Manphul  (2),  are  rulings  clearly  in  favour  of  the 
defendant,  and  particularly  the  latter  case,  in  which  there  was 
no  adoption  with  ceremonies  hefore  the  deed,  nor  treatment  as 
adopted  son,  bat  only  such  treatment  for  a  short  time  after  the 
deed  up  to  the  death  of  the  adopter.  Girdhari  Lai  v.  Bala 
y£al  (3)  is  another  case  in  point.  It  is  unnecessary  to  refer  to 
the  other  authorities  cited  by  appellants'  counsel.  The  remarks 
in  Parman  v.  Qian  Singh  (*),  which  truly  sum  up  the  provisions 
of  Customary  law  in  cases  like  the  present,  have  already  been 
adverted  to. 

Following  the  principles  laid  down  by  these  authorities,  we 
hold  that  the  execution  and  registration  of  the  deed,  coupled  with 
Nihal  Singh's  declaration  in  Court,  were  quite  sufficient  to  show 
that  Budh  Singh  was  adopted  by  him.  The  liivaj-i-am  admits 
that  a  deed  before  the  brotherhood  is  sufficient,  but  registration 
is  sufficient  publicity,  aud  the  mere  want  of  a  notice  to  plaintiffs, 
who  could  not  presumably  have  attended  at  the  time  of  execu- 
tion of  a  deed  so  prejudicial  to  their  interests,  does  not  vitiate  it. 

It  would  be  absurd  under  the  circumstances  to  make  the 
validity  of  the  adoption  hinge  upon  the  issuing  of  a  useless  notice 
of  this  sort,  or  the  assembling  of  the  brotherhood  for  the  sake 
of  publication  of  the  adaption,  when  sufficient  publicity  was 
otherwise  given  io  it.  It  might  have  been  different  if  the  adop- 
tion had  been  dependent  on  flic  consent  of  the  brotherhood  or 
the  plaintiffs  had  the  right  of  veto. 

As  regards  the  age  of  Uudh  Singh,  he  is  probably  not 
over  twenty-five  now  and  must  have  been  about  twenty  or 
less  at  the  date  of  the  deed.  The  adoption  of  an  own 
brother's  son  among  Jats  is  not  invalid  on  the  ground  of 
the  age  of  the  adopted  being  over  the  age  of  puberty.  The 
restrictions  in  the  Rivaj-uam  are  of  a  recommendatory  and  not  of 
a  mandatory  character,  and  are  not  supported  by  any  precedents 
mentioned  in  the  document  itself  or  produced  by  the  plaintiffs, 
invalidating  such  adoption  on  the  mere  ground  of  age.  The 
general  rulo  as  regards  age  is  that   it  is  not  material,  if  the 
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adoption  is  otherwise  proper  and  valid — see  Rattigan,  paragraph 
86,  and  Solmvn  v.  Ram  Vial  (1). 

Wo  hold,  therefore,  that  the  adoption  of  Budh  Singh  by 
deed  is  sufficient,  and  that  there  is  every  reason  to  think  that 
he  was  ad  op  tod  in  childhood.  The  probability  of  treatment 
indicating  tbo  adoptive  father's  intention  previous  to  the  execu* 
tion  of  tho  deed  is  strong  in  his  case.  The  claim  accordingly 
should  fail. 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  all  subsequent  costs. 

Appeal  ulloiced. 

No.  41. 

Before  Mr.  Justice  Reid   and  Mr.  Justice   Chatter ji,  C.I.E. 

SANT  SINGH  AND    OTHERS,— (Defendants),— 
APPELLANTS, 

Versus 
J1WAN  SINGH,— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  45  of  1902. 
Arbitration — Award — Omission    to    remit   to  Arbitrators'-  Revision** 
Civil  Procedure  Code,  1882,  Section  520. 

llcld,  that  iuasuiuoli  as  a  Court  has  discretion  to  remit  or  Dot  to  remit 
au  award  ou  any  of  the  grounds  specified  in  Section  520  of  the  Code  of 
Civil  Procedure,  the  omission  to  remit  on  any  of  those  grounds  is  not 
Bubject  to  revision, 

Sita  Ram  v.  Dhanni  Ram  (2),  cited  and  followed. 

Ghulam  Jilani  v.  Muhammad  Hassan  (3),  andPanna  Lai  y.  Museammat 
Soman  (♦),  referred  to. 

First  appeal  from  the  decree  of  Mian  Nizam  Din,  District 

Judge,  Sialkot,  dated  6th  November  1901. 
J.  C.  Bosc,  for  appellant. 
Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  (so  far  as  is  material  for  the 
purpose  of  this  report)  was  delivered  by 

l£th  Febu,  1905.  REID,  J.— A  preliminary  objection  that   au  appeal  does  not 

lie  must  be  allowed. 

The  decree  was  in  tho  terms  of  an  award  delivered  by 
arbitrators  appointed  by  the   parties,   and   tho   ruling  of    their 


(l)79  P.-R.%ldOU        (3)    3SP.:U.f  1902.,  P   C. 
(s)  92  f.  K.,  1903.         («)    89  P.  R„  190:     y    i; 
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Lordships  of  the  Privy  Council  in  Ghulam   Jilahi  v.  Mohammad 
Hassan  (*),  is  conclusive. 

The  pleader  for  the  appellants  cited  Fauna  Lai  v.  Mtissam* 
hiat  Soman  (-)  as  authority  for  interference  in  revision,  on  the 
grounds  that  the  arbitrators  exceeded  their  authority  in  consider- 
ing the  question  of  Gopal  Das'  agency  for  the  plaintiff  and  in 
awarding  interest. 

We  see  no  reason  for  interference  on  either  of  these 
grounds.  They  were  taken  in  and  considered  by  the  Court 
below,  which  found  that  u  the  arbitrators  were  nominated  for 
"  partition  of  the  entire  property  and  for  adjustment  of  the 
''accounts,  and  had  not  exceeded  the  powers  vested  in  them." 
In  Sita  Fun  v.  Dhattmi  Bam  (*),  in  which  we  concur,  the  Full 
Bench  ruling  was  followed,  and  it  was  hoM  that  the  omission 
of  a  Court  to  remit  an  award  which  determir.es  matteis  not 
referred  to  arbitration  is  not  subject  to  revision,  the  Court 
having  disct^etion  to  remit  or  not  to  remit  an  award  on  any  of 
the  grounds  specified  in  Section  o20  of  the  Code  of  Civil  Pro- 
cedure. Even  if  we  saw  any  reason  for  holding  that  the  Court 
below  should  have  remitted  the  award,  we  could  not  interfere. 
Moreover,  having  heard  the  pleader  for  the  appellants  on  the 
point,  we  see  no  reason  for  holding  that  the  award  should  have 
been  remitted.  The  arbitrators  had  discretion  to  award  in- 
terest, and  the  question,  whether  Gopal  Das  had  acted  as  the 
plaintiff's  agent  and  owed  the  latter  menev  or.  the  s^-dcv 
accounts,  was  involved  in  the  suit. 

The  appeal  fails  and  is  dismissed  with  costs. 

Xotk.— The   re^t  of   the  judgement  ia  not    materhl   to    the  report— 
Bo.,  P.  R. 

No.  42. 

Before  Mr.  Justice  Reid. 
RAMJAS,— (Plaiktiif),— APPELLANT, 
Versus 

BUR  A  MAL  AND  OTfflffiS,--(i)«ttMrrs),-~RE$P0NDEST8.1 

Civil  Appeal  No.  200  of  190:5. 

Cu.tom-Pre-emptien-Pr'.emption   on  tale   of  house    property -Xur 
Mahal  Jullundur, 

Found,   that   the   custom   of   pre-emption  in  respect  of  sales  of  hou»e 
property  exists   in  the  town  of  Ntir  Mahal. 


Appkt.t.ati:  SlDi. 


P.  «.,  1903,  P.  C.         (»)     89  P.  R,  1.102,  P   B 
(•)  92  F   JJ,  1903. 
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Further  appeal  from  the  decree  of  Major  Q.  C.Beadon,  Divisional 
Judge,  Jullundur  Division,  dated  28th  November  1902. 
Lai  Chand,  for  appellant. 
Parker,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
24th  Feby.  1905.  Reid,  J. — The  question  for  consideration  is,  whether  a  right 

of  pre-emption  can  be  enforced  in  respect  of  the  sale  of  a 
house  in  Nur  Mahal,  a  town  of  about  10,000  inhabitants,  which 
existed  before  the  time  of  the  Emperor  .lehangir,  and  was 
practically  re-built  by  him  and  re-named,  the  former  name  being 
Kot  Galur. 

Both  Courts  below  have  concurred  in  holding  against  the 
existence  of  tho  right. 

In  the  Court  of  first  instance  three  judicial  decisions  in  favour 
of  the  existence  of  the  Hght,  and  in  the  lower  Appellate  Court, 
live  sr.ch  decisions,  were  cited.  In  this  Court,  by  permission  of 
the  learned  Judge  who  admitted  the  appeal,  two  more  such  deci- 
sions have  been  cited — making  in  all  seven  decisions  in  favour  of 
the  existence  of  the  right. 

In   1900    a   suit   for  pre-emption,  based  on  relationship,  in 

respect  of  an    auction   sale,    was    dismissed.     The  inquiry   was 

limited  to  the  existence   of   the  right,  on  the  ground  specified,  in 

a  mohalla  of   the  town.     The   auction  sale  had  been  set  aside 

and  tho  suit   was   bound  to  fail.     Tho   decision  on  the  existence 

of   tho   right   was   therefore   obiter.     A   case   in  which  the  suit 

was   dismissed  as   barred   by  limitation  and  an  appellate  order 

of  remand  has  been  brought    up  to   this  Court  on  appeal  is  not 

in  point,  the  existence  of  the  right  not  having  been  adjudicated 

on.     The  two  instances    cited  in  this  Court,  in  addition  to  those 

cited  below,  are  of    12th    January    1888  and  30th  April  1896, 

both  decisions   of   Munsiffs.     Indeed  none   of  the  decrees  cited 

appear  to  have  been  appealed. 
« 

In  the  1888  case  the  claim   was  based  on    vicinage.     The 

defence  was   that   the   purchaser   was   preferentially   entitled 

as  a  relation.     It  was  held  that  the  purchaser  was  not  related 

to  the  vendor,  and  the  suit  was  decreed. 

In  the  1896  case  the  claim  was  based  on  vicinage.  The 
defence  was  that  the  right  did  not  exist  in  the  town.  The 
burden  of  proving  the  existence  of  the  right  was  imposed  on 
the  plaintiff,  and  the  suit  was  decreed. 
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In  the  third  instance  dealt  with  by  the  learned  Divisional 
Judge  the  claim  was  based  on  vicinage  The  defence  was  that 
the  custom  did  not  exist  in  that  part  of  the  to^-n.  Two  wit- 
nesses were  examined  and  their  evidence  held  to  have  been 
corroborated  by  the  fact  that  Xur  Mahal  was  a  Municipality. 
was  accepted  as  establishing  the  right. 

It  is  true  that  in  six  out  of  the  seven  instances  cited  the 
existeuee  of  the  right  iu  the  town  was  either  admitted  or 
med,  aud  that  the  cases  went  no  further  thau  the  Courts  of 
first  instance.  Although  this  weakens  the  value  of  the  judicial 
decisions,  it  lends  force  to  the  argument  that  the  existence 
of  the  custom  was  generally  admitted.  In  7  I  v.  Bhagivm 

Das  (l),  the  existence  of  the  custom  in  Bhawani,  a  modern 
a  practically  founded  in  1815  by  the  Commissioner  of  Delhi, 
containing  30,000  or  40,000  inhabitants,  was  in  issne.  At  page 
i-  of  the  report  the  learned  Judge  said  :  •'  The  history  of  the 
••  town's  development  does  not  make  it  improbable  that  any 
li  custom  of  urban  pre-emption  should  have  become  rooted  there 
"  as  might  be  the  case  in  Delhi,  Lahore  or  Multan,  where  the 
"Muhammadan  sovereignty  was  in  evidence  and  the  Mu- 
"  hammadan  law  in  force  for  many  years."  The  converse  applies 
to  Xur  Mahal,  although  the  parties  to  this  appeal  are  Hindu*. 

In  Mtihammad  Nawaz  Khan  v.  Musaammn:  lh'b  ('-'). 

at  pages  153-54,  a  Division  Bench  said  :  "  A  case  in  which  pre- 
"  emption  is  claimed  and  decreed  on  admission  is  an  instance  in 
'•  which  the  custom  is  exercised  within  the  meaniug  of  the 
;-  Evidence  Act,  and  is  relevant  in  an  inquiry  into  the  custom 
"in  a  subsequent  suit.  li  The  value  of  it,  therefore,  to  a  large 
11  extent  depends  upon  the  eiivt instances  of  the  parti -nlar  case." 
I  see  no  reason  for  holdiug  that  the  admissions  of  the  exist- 
ence of  the  right  in  the  cases  cited  were  collusive  or  not  due 
to  the  weight  of  public  opinion  that  the  right  existed.  The 
history  of  the  town  supports  the  view  that  pre-emption  has 
been  generally  allowed  and,  although  the  oases  cited  rover  a 
period  of  18  years  only,  the  fact  that  not  a  single  instance  of 
successful  opposition  to  a  claim  has  been  citod,  for  in  the  1900 
case  the  claim  was  based  on  relationship  only  mnst  be  taken 
into  consideration. 

The  pleas  of  limitation  and  waiver,  and  that  the  town  con- 
sisted of  separate  subdivisions,  were  not  seriously  pressed  in 
this  Court.     I  decree  the  appeal  with  costs  of  this   Court.     The 
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[  plaintiff-;,]  ]  cHllI  will    ]  ;y   into    Ccuit   within   one   month  of 
this  dale  for  the    defendant'piircliBEf  r  Be.   £CO.     In   default   of 
payment  witLin  that  period  the  decree  will  abate. 

Appeal  allowed. 


No-  43. 

Before  Mr.  Justice  Chattel  ji,  CLE.,  and  Mr.  Justice  Robertson. 
ANAR  DEVI,— (Deff.ndakt),.-APPELLANT, 
Appfilate  Side. I  Versus 

KATJLAN.— (Plaiktiff),— RESPONDEAT. 
Civil  Appeal  No.  89  of  1901. 

Custom — Inheritance — Widow's  right  in  tuccted  to  her  husband's  colla- 
terals— Bhanant  Rajputs  of  Hoshiarpur  District. 

Found  in  a  anil  the  parties  to  which  were  Bhanant  Rajputs  of  the 
Q arhehankar  tahsil,  Hfihioijnr  riafriet,  that  by  cnstom  a  widow,  even 
though  she  wfis  not  in  possession  of  her  husband's  estate,  was  entitled  to 
succeed  to  piopeity  left  by  her  husband's  collaterals,  for  life,  in  the  same 
way  as  her  husband  himself  could  have  succeeded  had  he  been  alive  at 
that  time. 

Eda  hhan  v.  Mvsean  mat  An.iri  (a),  Fur  an  v.  Mu&sammut  Buj  Devi  (2), 
Bant  y.  Mdkhi  (B).  Mutsammat  Bhilbo  v.  Buta  (*),    and  Bahadur  Singh  v. 
Jiussammat  Nihali  (5),  referred  to. 
Further  appeal  from  the  decree  of  8.  Clifford,  Enquire,  Divisional 
Judge,  Ecshiaipur  Division,  dated  i>th  November  1900. 

Shelverton,  for  appellant. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

0th  Dec.  1904.  Robertson,  J.— We  note  to  begin  with,  what  is  very  annsual 

with  this  careful  and  experienced  Judge,  that  the  learned  Divi- 
sional Judge  has,  as  is  admitted  by  counsel  on  both  sides,  mis- 
apprehended the  facts,  which  are  really  as  follows: — One  Haria 
had  thr*  e  bqhb,  Sona,  Channan,  Sawan.  After  Haiia,  first  Sona 
died  and  his  widow  Mnssaramat  Ganesho  succeeded  to  Sona's 
property.  Then  Sawan  died,  and  Mussammat  Ganesho  &uc- 
ceecied  to  half  of  Sawan's  property,  and  Channan,  Sawan's  full 
brother,  to  the  other  half.  This  clearly  establishes  what  is  not 
now  contested  that  in  this  family  the  right  of  a  widow  to  succeed 
collaterally  is  fully  recognized.     Then  Channan    died,  and    his 

0)  177  P.  B.,  1889.         (s)  146  P.  P.,  1889. 

(»)    50  P.  P.,  1891.         (4)  11 1  P.  P.,  1891. 

(6)  133  P,  £.,  1893. 
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son  Hamira  succeeded  to  his  property.  Hatnira  did  not,  as 
wrongly  supposed  by  the  learned  Divisional  Judge,  pre-decease 
his  father.  Then  H^miia  died  sonless  and  Mussammat  Anar 
Devi  succeeded  to  his  property,  Mnssainmat  Knulan's  right  to 
maintenance  as  the  wido.v  of  Hamira's  father,  Channan,  being 
appirently  recognized.  Then  Mussamniit  Ganesho  died  and 
mutation  of  namas  ^va3  effected  in  favour  of  Mussanirn-it  Amir 
Devi  only.  The  patwari  reported  the  case  in  favour  of  the  entry  of 
Mussammat  Anar  Davi's  nam?,  but  note  1  that  Mnssammat  Anar 
Davi  raeognized  Mussimmat  Kaalaa's  rights.  The  mutation 
was,  however,  sanctioned  in  favour  of  Mussatnniat  Auar  Devi 
as  heir  wiria  aur  hihiz.  Now  the  two  widows  have  dis- 
agreed, and  Mussammat  Kaulan,  widow  of  Channan,  sues  for 
possession  of  the  property  left  by  Mussammat  Ganesho,  on  the 
ground  that  sb?  is  entitled  to  sncseed  to  it  as  her  husband  would 
have  done  so  in  preference  to  liassammat  Anar  Devi's  husbind. 

Admittedly,  according  to  the  custom  governing  the  parties, 
if  Mussammat  Kaulan  were  not  alive  Mussammat  Anar  Devi, 
as  the  widow  of  Hamira,  having  succeeded  to  Hanrra's  estate, 
tvould  succeed  to  Sona's  after  the  death  of  his  widow.  On  the 
other  hand,  it  is  equally  clear  that  had  Channan  been  alive  at 
Mussammat  Ganesho's  death,  he  would  have  succeeded  to  the  land 
in  preference  to  his  son  Hamira,  The  question  is,  does  Mus- 
sammat Anar  Devi  exclude  Mussammat  Kaulan  because  Mus- 
sammat Anar  Devi  succeeded  to  her  husband's  estate,  whereas 
Mnssammat  Kaulan  did  not,  as  when  Channan  died  ho  left 
a  son  Hamira,  who  succeeded  him  ?  The  point  is,  so  far  as 
we  know,  novel,  and  there  are  ao  p  ba  absolutely  in  point. 

Of  the  rulings  quoted  to  us,  Dina  Nath  v.  \!a»go  (l)  does  not 
appear  to  be  strictly  in  point. 

In  Bdt    Khan   v.    Mut$ammat   Amiri  (-),  it    is   laid    down 
(page  G14,  that  "  there  seems  to  be   undoubtedly  in  tie  distri 
"  of  Hoshiarpur   and   Jullundur,  or  at  any  rate  in  the    formor 
M  district,  a  custom  prevalent,  at  lea-«t  among  Rajpnt-,  by  which 
u  th«  widow,  after  her   husband's  o  >t  onlj  !i  >!  1-.   p 

"session  of   his   estate,   h  its   ( >t  ~.  ae 

"tenure)   any  property   that  vroaid  have  comet  J  her  .lasbiad 
"  had  he  lived." 

In  Puran  v.  Mussammit  Raj  D  vi   (•),  the  question  is    said 
to  be  simply   whether  the  widow  nnder  similar  circumstances 

~i  si  p-  b.,  im,     (•)  177  p.  «.,  im 


154  CIVIL^JUDGMENTS— No.  43.  [  Ricowi 

is  in  the  same  position  as  her  husband  would  have  been  had 
he  been  alive  when  the  succession  opened  out.  No  attention  is 
paid  iu  that  judgment  to  the  question  whether  or  not  the 
widow  had  actually  succeeded  to  her  husband's  estate  or  pot. 

In  Bant  v.  Makhi  (x)>  which  was  a  case  among  Arains  of 
the  Nakodar  tahsil,  Jullundur  District,  it  was  simply  held  that 
a  brother's  widow  does  succeed  in  preference  to  more  remote 
collaterals. 

In  Mussammat  Shibbo  v.  Duta  (^),  the  question  was  stated 
to  be  whether  widows  in  possession  of  their  husband's  estates 
are  entittled  to  succeed  to  property  loft  by  colleterals  of  their 
husbands,  and  the  question  was  answered  in  the  affirmative. 
In  Bahadur  Singh  v.  ilussammat  NihiU  (s),  the  same  rule  was 
held  to  prevail  among  Jats  of  the  Ajuala  Tahsil  of  the  Amritsar 
District. 

On  full  aud  careful  consideration  wc  arc  of  opiuion  that 
the  appeal  must  b9  rejected.  We  think  the  rule  must  be  taken 
simply  to  be  that  a  widow,  in  the  class  to  which  the  parties  be- 
Ioug,  is  allowed  to  succeed  to  property  left  by  collaterals  of  her 
husband,  for  her  life,  in  the  same  way  as  her  husband  could  have 
succeeded  had  he  been  alive  when  the  inheritance  opened 
out. 

We  do  not  think  that  the  additional  refinement  which  the 
learned  counsel  for  the  appellant  wishes  to  import  into  tho 
rule  should  be  recognised. 

Undoubtedly  had  Chanuau  been  alive,  it  was  he,  and  not 
his  son  Hamira,  who  would  have  succeeded.  Consequently 
wheu  Mussammat  Ganesho  died,  it  was  the  widow  of  Chanuau 
who  was  the  widow  of  the  man  who  would  have  succeeded  and 
not  the  widow  of  Hamira,  although  it  so  happened  that  Hamira 
being  alive  at  Chanuaivs  death  succeeded  to  his  property  .  We 
accordingly  reject  the  appeal  with  costs.  • 

Appeal  dismissed. 


(>)    146  P.  R.,  1889.        (')  HI  P  R.,  1891. 
(»)  133  P.  R.,  1893. 
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No.44- 

Btfore  Mr.  Jutlice  Chatterji,  C.  I.  E.}  and 

Mr.  Justice  Robertson. 

KJIEM  SINGH  AND  OTHERS,— (Plaimiits),— 

APPELLANTS. 

Versus 


kreizim  iiDi, 


BIRU  AND  OTHERS —(UhtEXDANrsj.- 
RESPONDEXTS. 

Civil  Appeal  No.  1S7  of  1903. 

Custom — Alienation — Gift   by    sonless  proprietor  to  daughter 6  son  with 
jnsentofthe  near  reversioners — Right  of  distant  reversioners   to  contest 
alienation    in    presence   of    a   tcidow   rf  donor's  brother'*    grandson — 
Jullundur  District. 

In  a  suit  brought  by  certain  distant  reversioneis  to  contest 
alienation  iu  the  form  of  a  gift  by  a  souloss  Mchtan  Kajput  of  Julluudur 
District  in  favour  of  hid  daughter**  sou,  the  defence  pleadod  that  as 
the  donor's  brother's  grandaou's  widow  was  alive,  the  plaiutiffa  had  no 
.:'.  It  was  found  that  amoug  the  parties  a  widow  was  entitled 
to  succeed  collaterally  to  any  property  to  which  her  husband  if  alive- 
would  have  succeeded. 

Held,  that  as  the  widow  had  a  prior  rigfit  of  succession  to  that  of  the 
plaintiffs  who  were  the  distant  reversionary  heirs,  the  latter  were  not 
entitled  to  maintain  their  suit. 

Eda  Khan  v.  Mussammat  Amcri  (*),  Mussammat  Shibbo  v.  Bata  (*), 
Puran  v.  Muciani.nat  Raj  Devi  (*),  Bahadur  Singh  v.  Mtusamniat  Bihali 
(•),  Rani  v.  Makhi  (/),  and  Anar  Devi  v.  Komlan  ('),  referred  to. 

ippeal  from   the   decree   of  J.    O.   M.   I  ire, 

Additional  Divisional  JuJye,   Julluudcr   Division,   dated  8th 
her  1901. 

Shelverton,  for  appellants. 

~  >ban  Lai.  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

BOBKBTSOIf,  J.  —In  this  case  the  facts  are  that  one  Sabib  |gfft  j)eC,  1904. 
Siagh,  at  the  time  of  settlemr.it,  gifted  his  land  and  house  to  one 
Biru.  his  daughter's  sou.  He  is  said  to  have  coutiuued  to  live 
iu  the  house,  but  mutatiou  of  names  took  place  ia  favour  of  Biru 
iu  the  present  settlement.  It  is  admitted  by  the  plaintiffs,  who 
aro  distant  collaterals  of  Sahib  Siugh,  that  at  tbe    time   of   tho 

i be  near  collaterals,    and    thcic    were    iLrce,   all   assented 


k')  177  i\  /.',  188  '  *)   133  /'.  R.,  1893. 
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to  and  acquiesced  in  the  gift.  Sahib  Singh  died  seven  yeard 
before  suit,  and  Cliand,  Wazira  and  LFttam,  the  near  collaterals, 
some  bix  years  after  the  death  of  Sahib  Singh,  without  ever 
haviug  raised  any  objection,  Biru,  the  donee,  is  still  alive. 
The  defence  was  that  the  gift  was  good  by  custom,  and  further, 
that  under  any  circumstances  Mussammat  Preuii,  wife  of  a 
Kauhaya,  who  was  graudsou  to  Jawahir,  oue  of  Sahib  Singh  s 
brothers,  is  eutitlod  to  succeed  iu  preference  to  the  plaiutiffa 
for  life,  as,  among  the  class  to  which  the  parties  belong,  widows 
succeed  collaterally.  The  parties  arc  Mehtaus  of  the  Jullundur 
District,  a  small  Rajput  tribj  stiuding  soma  whit  low  iu  the 
social  scale  of  Kajput  tribes,  but  still  recognized  as  Itajpuls. 
The  learned  Divisional  Judge  held  that  it  was  proved  that 
Mussammat  Premi  was  entitled  to  succeed  in  preference  to  the 
plaiutiffs  and  dismissed  the  suit.  Plaintiffs  now  appeal  to  this 
court.  In  the  meantime  Mussammat  Premi  has  died  and 
counsel  for  the  appellant  asks  leave  to  discuss  the  appeal  on 
tho  bisis  that,  Mus3auiuiat  Premi  having  died,  the  appellants 
are  entitled  to  immediate  possession  if  they  can  prove  that 
the  gift  was  iuvalid  by  custom.  To  this  we  cannot  assent. 
It  is  clear  that  the  gift  was  nude  with  the  assent  of  three  near 
male  collaterals,  the  prospect  of  any  others  being  interested 
in  the  succession  being  at  that  time  very  remote,  and  that  no 
objection  was  ever  made  for  many  years.  When  the  suit  was 
brought,  if  the  existence  of  Mussammat  Premi  and  her  right 
to  succeed  prior  to  the  plaintiffs,  was  a  good  defence,  it  must 
be  held  to  be  a  good  defence  to  the  suit  still.  We  have  to  deal 
with  the  suit  as  it  was  when  tiled,  and  there  arc  no  equities 
iu  plaintiff  s  favour  iu  consideration  of  which  we  should  strain 
the  law  for  his  benefit.  If  defendants  can  be  held  to  have 
proved  Missanimxfc  Premi's  right*,  the  suit  must  be  dismissed 
on  that  ground  without  considering  the  further  question  which 
might  also  be  a  good  ground  of  defence,  whother  or  not  the 
.  consent  of  the  near  collaterals  was  saffioiant  to  establish  the 
gift  against  all  comers. 

We  think  it  ia  established  that  Mussammat  Premi  had  a 
prior  right  to  succeed  to  that  of  the  present  plaintiffs.  No 
instances  have  been  quoted  on  bohalf  of  the  plaintiffs  in  the 
special  enquiry  made  on  remand  which  deSoiteiy  negative 
the  right  of  a  widow  to  succeed  collaterally,  and  four  instances 
from  the  neighbourhood  have  boon  adduced  iu  which  such 
succession  did  take  placo.  The  Mehtan  community  is  a  very 
small  one,  being  set  down   in   the   last  Gazetteer  m   less   than 
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1,300  souls.     In  the  neighbouring  district  of  Hoshiarpnr,  among 
Rajputs,  the  right  of  a  widow   to   succeed,   collaterally,   to   any 
property  to  which  her  husband,  if  alive,  would  have  succeeded, 
is   fully   established    (Eda    Khan     v.   Mussammat  Ameri  (!), 
Mussammat    Skibto   v.   Buta    (2),    Puron    v.    Mussammat     Raj 
Devi  (3).    The  same  conclusion  was  come  to  in  Bahadur  Singh  v. 
Mussammat   Nihuli    (*)    regarding    Jats  of  the  Ajnala  tahsil  of 
tbeAmritsar  District,  and  in  Rani  v.    Makhi  (5)    it    was  held 
that   the   custom    obtains  among   Arains  of  the  Nakodar  tahsil 
of  the   Jullundur  District,  to    which    the  parties    in  this  case 
beloug.     The   Rajputs  of    Jullundur   and    of   the  neighbouring 
district  of  Hoshiarpnr  are  closely  allied,  and  there  is   no   reason 
to   suppose  that   they    would   have  different  customs  in  such  a 
matter.     Two  lower  Courts  have  found    in  favour   of   the  ri^ht 
of  Mussammat   Premi,    and    we   consider  it  established,  by  the 
evidence  on  the  record  and  the  rulings  quoted,  that    Mussammat 
Fiemi   had  a    prior   right  of  succession  to  that  of  the  plaintiffs. 
A  similar  view  has  been    taken  by  this   bench   in   a   case  from 
Hoshiarpnr  which   has   just   been   decided,  aud    in   which  the 
custom  was  held   to  be  so   clearly  established   that   the  widow 
of  one  brother   actually  shared    without   question  in  the  estate 
of    a   deceased    brother,  with  another  surviving  brother    \Anar 
Devi   v.  Kctulan  (a)].     In  that  case  it   was   also   held   that   the 
widow    had   a    ri^ht   to  succeed  even  if  not  in   possession  of  her 
hnsband's    estate.      In   this   case,    however,    she    was   in   such 
possession,    and    was  also  in  possession  of   the  estates  of  Uttam, 
Wazira  and  Chand,  a    portion   of   which   she   appears   to  have 
surrendered  to   the  plaintiffs  of  her  own  free  will  after  this  suit 
had  been  filed.     The  land  in  cjuestion  had,  however,  never  been 
surrendered.     For   all   these   reasons    we   hold    that  the  appeal 
fails  and  it  is  dismissed  with  costs  throughout. 

Appeal  dismissed. 

(>)  177  P.  P..  1*89.  (4)  133  P.  P.,  1893. 
(*)  111  P.  P.,  1891"  (s)  148  P.  P.,  1889. 
(8)     56  P.  P,,  1891.         (°)     43  P,  P.,  IOC.'., 
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No.  45. 

Before  Mr.  .Justice  Robertson  and  Mr.  J 'ustice  Kensinyton. 

ALl  MARDAN,— (Plaintiff),— APPELLANT, 
Appellate  Side.  ^  Versus 

THE  MUNICIPAL  COMMITTEE  OF  KOHAT,— (Dbfendant), 
—RESPONDENT. 

Civil  Appeal  No.  3(52  of  1902. 

Punjab  Municipal    Act,    1891,    Section  92 — Erection    of  a  building  — 

Conditional  sanction— Compe'encij  of  a  Municipal  Committee  to  protnt 
its  private  rights  uhen  dealing  with  public  matters—  Discretion  of  Corn' 
mittee — Poicer  of  Civil  Court  to  interfere  with  :.nch  discretion. 

On  17th  October  1800  plaintiff  applied  to  the  Municipal  Committee 
of  Kohat  for  permission  to  rebuild  certain  kothris,  the  doors  of  which 
were  to  open  on  the  adjoining  land  which  belonged  to  the  Committee. 
On  24th  February  1900  the  Committee  granted  the  application  on  the 
condition  that  the  plaintiff  might  build  on  his  own  land,  but  that  he  should 
not  open  any  doors  on  the  municipal  land. 

He'd,  that  as  the  Municipal  Commit  tee  hud  no  power,  when  dealing 
with  public  matters,  to  use  its  statutory  powers  to  protect  its  private 
lights,  its  action  in  restraining  the  plaintiff  from  opening  doors  on  the 
municipal  bind  was  ultra  vires,  more  especially  as  no  order  restraining 
the  plaintiff  from  building  as  proposed  by"  him  had  been  passed  or 
communicated  to  him  within  six  weeks  from  tho  receipt  of  the  ap- 
plication as  required  by  clause  5  of  Section  92  of  the  Municipal 
Act. 

The  proper  procedure  in  such  a  case  was  for  the  Committee  to  point 
out  that  as  the  opening  of  the  doors  would  be  an  infringement  of 
their  rights  in  respect  to  the  adjoining  property,  it  would  be  resisted 
by  all  legal  means  and  in  case  of  necessity  to  have  resorted  to  the  Civil 
Oonrt  to  restrain  the  plaintiff  from  injuring  their  rights. 

Held,  also,  that  the  Civil  Courts  have  jurisdiction  to  set  aside  and 
restrain  all  such  acts  of  a  Municipal  Committee  which  do  not  fall  within 
the  scope  of  the  authority  given  them  by  the  Municipal  Act. 

Badri  Das  v.  Municipal  Committee  of  Delhi  ('),  and  Ibrahim  v. 
Municipal  Committee  of  Lahore  (-),  referred  to. 

Further  appeal  from    the   decree   of    T.    J.    Kennedy,   Esquire 
Divisional  Judge,  Rawalpindi  Division,  dated  8th  April  1901. 
Grey,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

27th  3 any.  1905.  Robertson,  J.— In  this   case    Mr.   Grey   appeared  for  the 

plaintiff-appellant,  but  the  respondents,  the  Municipal  Com- 
mittee  of  Kohat,  have  not  put  in  an  appearance  to  defend  the 

C)  90  P.  J?.,  1898.         (a)  52  P,  B„  1900, 
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judgments  of  the  lower   Courts.     This  order  is    ex  parte   as 
regards  the  Municipal  Committee  of  Kohat. 

The  facts  briefly  are  as  follows  :— 

On  27th  July  1  ;02  the  plaintiff,  AH  Mardan,  applied  to 
the  Municipal  Committee  of  Kohat  to  be  allowed  to  build  some 
shops  and  verandahs  on  to  his  Serai. 

That  application  was  ref  used  by  order,  dated  1st  August 
1892,  on  the  ground  that  the  petitioner  wished  to  build  shops 
alongside  of  certain  open  land  belonging  to  the  Municipal 
Committee,  whereby  the  use  of  the  Committee's  land  would  be 
interfered  with,  the  words  are  "jispe  zamin  Committee  rnk 
'  ucegi." 

Again  on  the  17th  October  1899  the  petitioner  put  in  a 
further  application  for  permission  to  rebuild  certain  kothris, 
opening  their  doors  on  to  the  east.  In  this  application  "  shops  " 
are  not  mentioned,  only  "kothris"  A  "plan  now  on  there- 
cord  was  put  in  with  this  application. 

An  order  was  passed,  dated  17th  October  1899,  referring 
the  petition  to  the  Tahsildar  ;  a  farther  order  was  also  issued 
on  17th  October  asking  Mian  Rahmat-ulla  and  Lorinda  Mai 
to  inspect  the  spot  and  report.  These  were  presumably  ward 
members.     A   report  was   made,    which   bears  no  date,  recom- 

£mcnding  sanction.  On  21st  October  1899  the  Tahsildar  for- 
warded the  report,  calling  attention  to  the  fact  that  shops 
were  to  be  built  on  the  east  side  and  recommending  the 
President  to  inspect  the  spot.  On  the  26th  October  1899  the 
file  of  the  previous  application  which    had  been   dismissed    was 

[called  for.  Ali  Mardan  said  he  had  sent  in  an  application 
some  months  before,  but  no  trace  was  found  of  it  Then  a 
fnrther  order,  dated  -4th  December  1899,  was  passed,  calling  for 
a  report'as  to  the  neighbouring  shopkeepers'  views  as  to  the 
application,  and  one^Sukha  Singh,  a  neighbour,  made  a  state- 
ment on  blh  December  objecting  to  any  use  of  his  founda- 
tions. Ou  23rd  |  December  1899  Ali  Mardan  was  asked  for 
a  report  as  to  this,  and  on  12th  January  he  said  that  Sukha 
Singh  undoubtedly  had  a  share  in  a  wall  which  he  intended 
to  make  use  of,  but  as  Sukha  Singh  objected,  he  would  not 
make  use  of  it.  Then  on  23rd  February  the  Tahsildar  reported 
as  above,  saying  that  no  harm  would  be  done  to  Sukha 
Singh.  On  "  24th  '  February  1900  the  Committee  decided  in 
favour  of  granting  the  application,  on  condition  that  the 
applicant    built   only  on    his   own    land   and  did  not  open  the 
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buildings  towards  the  east,  and  ou  2ud  March  Ali  Mardan 
wis  infjrnnl,  an!  tbare  is  an  endorsement  on  the  order,  dated 
'?rd  March,  to  this  effect  "  Hukm  Committee  se  itila  paye, 
"bamujib  hukm  ki  tamir  makanit  sarai  khud  ki  karunga  ittilan  arz." 
One  year  was  allowed  for  the  work  to  be  completed  in,  and 
the  file  was  to  be  kept  in  the  office  and  put  up  in  March 
1901. 

Thou  Hamid-ulla,  Secretary,  Local  Funds,  on  14th  March 
1900,  made  a  report,  to  the  effect  that  Ali  Mardan  was  opening 
doors  to  the  east  without  the  permission  of  the  Committee,  on  to 
land  belonging  to  the  Committee,  on  which  tharas  belong- 
ing to  the  Committee,  on  which  mochis  were  accustomed  to  sit, 
were  situated,  whereby  loss  would  bo  caused  to  the  Com- 
mittee. On  14th  March  1906  an  order  was  issued  to  the 
Tahsildar  and  orders  sent  to  Ali  Mardan  to  stop  building  at 
once  pending  orders.  Work  was  then  stopped,  but  it  was 
reported  that  Ali  Mardau  was  carrying  on  work  at  night, 
and  that  Ali  Mardan  was  keeping  out  of  the  way.  A  report 
was  called  for  from  the  Tahsildar,  who  reported  that  he 
had  stopped  the  work  aud  put  a  chaprasi  on  to  prevent 
its  continuance.  An  order  was  sent  for  Ali  Mardan  to  appear 
on  oJth  March.  Ali  Mardan  appeared  on  2nd  April  and  denied 
having  disobeyed  orders,  and  said  he  was  illiterate  and  could 
only  sign  his  own  name.  An  order  was  passed  upon  this  by 
Captain  llawlinson,  Deputy  Commissioner,  calling  upon  Ali 
Mardan  to  alter  the  construction  of  his  buildings  iD  accordance 
with  the  terms  of  the  sanction,  failing  which  he  would  be 
prosecuted  under  Section  169* of  the  Municipal  Act.  The  notice 
to  this  effect  was  issued  by  the  Committee  on  27th  April  1900. 
From  this  order  Ali  Mardan  filed  an  appeal  to  the  Commis- 
sioner. The  Commissioner  called  for  a  report  on  two  points  : 
(1)  what  objection  there  is  to  the  opening  of  appellaut's  shops 
to  the  east,  (2)  why  a  pacca  wall  is  necessary  in  lieu  of  wooden 
bastas. 

It  is  important  to   quote  some   portions   of  that  report.     It 

says "you  will   see  from    the    plans,  that  in  the  eastern 

direction  to  which  Ali  Mardau  wants  to  make  shops  there  aro 
Municipal  tharas  and  in  front  a  grass  viandi.  Both  these 
places  aro  put  to  auction  yearly  and  a  certain  amount  is 
realized.  Now  the  question  of  making  shades  to  these  tharat 
is  under  consideration  •  •  •  aud  a  handsome  income  is  expected 
from    this    very   spot  ...  it    Mu-   appellant    it-   allowed    (o    faee 
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his  shops  to  the  east,  then  it  is  impossible  to  meet  this  end, 
and  there  is  apparently  a  heavy  loss  to  the  income  of  the  Muni- 
cipality   the  appellant  will  gradually  object  to  the   present 

grass  mtndi  and  would  from  time  to  time  argue  that  passage 
of  people  visiting  his  shop  is  prevented  from  its  situation." 

It   is   also   noted  in  the  report  that  there  is  one  door   in  the 
building  which  always  was  open  to  the  east. 

After  receipt  of  this  report  the  Commissioner  passed  his 
order,  dated  oth  June  1900,  rejecting  Ali  Mardan'3  appeal.  His 
order  is  ba^ed  on  precisely  the  considerations  urged  in  the  re- 
port. But  in  forwarding  that  report  the  Deputy  Commissioner 
also  made  some  strong  remarks  on  the  subject  in  a  letter,  dated 
.°.lst  May  1900.  In  that  letter,  after  pointing  oat  that  the  pro- 
posal would  cause  loss  and  trouble  to  the  Municipality,  he  goes 
on  to  say:  "' Ali  Mardan  wishes  to  face  his  own  shops  on 
"  Municipal  land,  the  Municipal  Committee  is  perfectly  justi- 
"  fied  ia  imposing  b)th  conditions  to  which  Ali  Mardan  takes 
"  exception  ....  He  has  no  right  to  do  so,  but  on  the  contrary 
;'  the  Committee  has  every  right  to  prohibit  his  action." 

The  Commissioner  adopts  the  same  view  and  says:  "The 
order  of  the  Committee  is  a  perfectly  legal  one  under  Section 
"  92  of  the  Act,  which  gives  them  (the  Committee)  powers  to 
"impose  conditions  respecting  the  way  in  front  of  a  building." 
The  appeal  was  accordingly  rejected. 

Upon  this  the  present  appellant  brought  a  suit  asking 
for  an  injunction  to  restrain  the  Committee  from  interfering 
with  his  building  and  claiming  damages. 

This  suit  has  been  dismissed  in  both  the  lower  Courts,  and 
he  has  now  appealed  to  us. 

The  lower  Courts  have  both  dismissed  the  plaintiff's  suit, 
the  main  ground  upon  which  the  learned  Divisional  Judge 
proceeded  being  that  the  application  for  permission  to  build 
was  not  a  valid  application  within  the  terms  of  Section  92 
(1)  of  the  Act.  Thisgrouud  was  never  taken  by  the  defend- 
ants, and  it  does  not  appear  to  us  to  be  tenable.  No  one 
appears  to  support  it  here,  and  the  petition  and  plan  were 
clearly  accepted  and  dealt  ^ith  by  the  Committee  as  suffi- 
cient, they  cannot  now  turn  roond  and  deny  its  sufficiencv, 
nor  can  a  Court  properly  make  such  a  case  for  their  benefit. 
We  have  been  unable  to  find  the  notification  of  the  Kohat  Muni- 
cipal  Bye-laws.     In    the  3rd  Edition  of  Mr.  Fenton's   Municipal 
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Manual,  page  411,  the  Amritsar  Bye-laws  on  this  point  are  given, 
and  on  page  414  it  is  noted  that  the  Bye-laws   are   the   same   as 
those  of  Amritsar,  and  a  Notification,  No.  603,  dated  8th  October 
1899,  is  quoted,  but  this  is  not  traceable.     We  should,  however, 
under  any  circumstances   hold   that   the   defence  could  not  be 
raised   before   the   learned    Divisional    Judge.     The   principles 
which   govern   suits   of  this   kind   are   clearly  laid  down  by   a 
Division  Bench  of  this  Court  in  Badriilas  v.  Municipal  Committee 
of  Delhi   (*),   followed   in  Ibrahim      v.     Municipal   Gommtfiec 
of  Lahore  (a),  with  which  we  quite  concur.     Clearly  if   the   acts 
done  by   the   Municipal   Committee   are   acts  which  do  not  fall 
within   the   scope   of   the   authority  given   them  by  the   Munici- 
pal  Act,  the  Civil   Courts  have   jurisdiction   to   deal    with  such 
acts  and,  if  necessary,  to  restrain  them. 

Now  it   appears    to   us  quite  clear  that  the  act  of  the  Muni- 
cipal  Committee     in   restraining    the    appellant   from  opening 
doors  on   the     east    side   was   ultra   vires.     Section    92    clearly 
gives   them   no     such     powei\      The    Commissioner    curiously 
enough   bases  an   order,  the  effect  of  which  is  to  protect  certain 
tharas   which   are   clearly  obstructions   to  free  passage  or   right 
of   way,  on  the  Section  92   (I),   which  provides   for   the   main- 
tenance  of  free   passage   or    way.     The  opening  of   a  door  in  a 
man's  own   wall  is  no   obstruction    to   free  passage  or   way  in 
front  of  that  door,  what   is   clearly  contemplated   by    Section  92 
(1)  is  physical  obstruction  to  free  way  and  passage.     The  open- 
ing of  these   doors   is  objected  to,  not  because  it   obstructs   any 
free  passage   or  way,  but  because    it  may   give   the  person  so 
opening  doors  an   opportunity  to  insist  on  such  free  passage  or 
way,  which  the    Committee   seek    to   restrain.     The   Committee 
and   the   Commissioner   and   his  subordinates  also  have   fallen 
into  the  error  of  confusing  the  public  rights  of  the  Committee  in 
dealing  with  mitfcers  under  Section  92  and  the  private   rights  of 
the  Committee  over  their  own  private  property.     As  a  Municipal 
^Committee,   the    Committee    had   only   the   power   to   consider 
matters  laid  down  in  the  Act,    and  under  that   Act   the  orders 
to  open  no  door  on  the  east  was   clearly  ultra  viret.     As  private 
owners  of  the  land  on  to  which  the  doors  opened,  they  may  have 
had  a  right  to  restrain  plaintiff  from  ingress  and  egress,  or  from 
injury   to   their   rights,   but   such  restraint  could  only  be  legally 
imposed  by  an  order  of  a  competent  tribunal,  as  by   the   injunc- 
tion  of   a  Civil   Court  or   the   like.     The   Committee   had    no 


(•)  90  P,  R„  1898.  («)  52  P.  R„    1900, 
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power  to  use  their  public  powers  to  protect  their  private  rights 
and  to  make  themselves  judges  in  their  own  canse. 

The  proper  course  for  the  Committee  to  have  taken  was 
simply  to  decide  under  the  four  corners  of  Section  92  and  the 
powers  given  to  them  under  the  Act  whether  or  not  there  were 
any  valid  objections  to  the  proposed  building.  It  was  at  the 
same  time  quite  open  to  the  Committee  to  point  out  that  the 
opening  of  doors  to  the  east  would  be  an  infringement  of  the 
rights  of  the  Committee  as  to  the  adjoining  property,  and  that 
any  such  infringement  would  be  resisted  by  all  legal  means. 
But  they  were  not  justified  in  placing  restrictions  upon  their 
sanction,  which  are" not  justified  by  the  provisions  of  the  Act 
regarding  the  nature  of  the  building  itself,  because  they  assert 
certain  private  right,  or  rights  in  the  nature  of  private  rights, 
over  the  adjoining  land* 

It  would  also  appear  that  no  order  restraining  the  plaintiff 
from  building  as  proposed  by  him  was  passed  or  communicated 
to  him  within  the  six  weeks  within  which,  under  the  provisions 
of  Section  92  (5)  of  the  Municipal  Act,  such  a  restriction  must 
be  communicated  to  the  appellant.  The  application  was  made 
on  17th  October  1899.  The  order  was  not  issued  until  2nd 
March  1" 

think  that  the  order  of  the  Committee  was  ultra  tires, 
and  we  accordingly  srive  plaintiff  a  declaratory  decree  to  the 
effect  that  the  Municipal  Committee  of  Kohat  were  not  competent, 
in  virtue  of  any  provision  in  the  Municipal  Act.  or  any  power 
confered  on  them  by  that  Act,  to*  restrain  the  plaintiff  from 
openinsr  doors  in  his  own  wall  on  the  eastern  side,  or  to  issue  such 
orders  to  that  effect  as  were  issnod  in  the  present  rase. 

The  condnet  of  the  plaintiff  has,  however,  clearly  been 
disingenuous  and  contumacious,  so  we  direct,  that  each  party 
shall  bear  its  own  costs  throughout,  and  we  allow  no  damages. 

Appeal  allowed. 
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No.  46- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 
GURDIT  SINGH,-(Plaintiff),— APPELLANT, 
Appellatk  Side.  {  J  Versus 

SOHAN  SIjtfGH  AND  ANOTHER —(Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  455  of  1904. 

Dismissal  of  Butt  for  default — Application  to  restore  zuit — Sufficient 
cnvse  far  non-nppear ince-Civil  Procedure  Code,  1882,  Section  103. 

Plaintiff,  believing  that  the  presiding  Judge  had  taken  an  nnfavour- 
able  view  of  his  case,  came  to  Lahore  to  try  and  fret  ihe  case  transferred 
from  hi9  Court.  On  1st  May  1903  he  filed  an  application  for  transfer, 
which  waa  rejected  Gn  the  2nd,  on  the  ground  that  the  reasons  given 
were  frivolous.  The  original  case  had  been  fixed  for  the  4th  May  at 
Rawalpindi,  but  as  it  was  thought  that  the  presiding  Judge  wad  likely 
to  be  transferred  about  the  beginning  of  June,  the  plaintiff,  with  a 
view  to  avoid  by  delay  having  his  case  decided  by  that  Judge,  sent  a 
telegram  to  his  Pindi  counsel  with  instructions  to  secure  a  postponement. 
The  District  Judge"  finding  the  plaintiff's  absence  deliberate,  dismissed 
the  case  under  Section  157,  Civil  Procedure  Code.  On  1st  June  the 
plaintiff  applied  under  Section  103  for  restoration  of  the  case,  but  that 
District  Judge  having  found  that  the  absence  of  plaintiff  and  his  counsel 
on  4th  May  was  intentional,  refused  to  restore  the  case. 

Held,  that  under  the  circumstances  the  plaintiff  was  net  entitled 
to  have  the  suit  restored.  His.aliaaaceLSEas. .wilful  a.ud  contrrmaciQua,  a»d 
amounted  to  a  refusal  to  submit  himself  tj  the  jurisdiction  .of  .Jhe 
Court. 

Sundar  Lai  v.  Gurprasid  ('),  Hinga  Bibee  v.  Nurma  Bibes  ("),  and 
Somayya  v,  Subbamma  (3),  referred  to. 

Miscellaneous  first  appeal  from  the  order  of  W.   A.    Lc   Rossignol, 
Esquire,  District  Judge,  Rawalpindi,  dated  19/7*  February  1904. 

Shah  Din  and  Aziz  Ahmad,  for  appellant. 
Grey,  Beechey  and  Ishwar  Dap,  for  respondents. 
The  facts   of  the   case  are  fully  stated   in  the   judgment  of 
the  Conrt  delivered  by 

hth  Dec.  1904.  Claek,  C.  J. — This   auit  was  instituted  on  15th  May  1901, 

it  is  valued  for  purposes  of  jurisdiction  at    Rs.   4,75,63,500   and 
Rs.  3,000  Court-fee  was  paid   on  the  plaint,  so  the  suit  involves  • 
property  of   very  high    value.     It   has    been  hotly    fought   by 
eminent  counsel   on    both  sides,   and   there    were     some     four 
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hearings  before  issaes  were  framed,  there  were  then  some 
five  more  hearings  in  which  issues  were  re-settled,  there  were 
eighteen  of  them,  this  was  on  llth  March  1902.  After  discus- 
sion of  various  matters,  it  was  decided  on  12th  May  1902  that 
issue  No.  4  was  to  be  determined  first,  that  issue  threw  the 
onus  on  plaintiff  of  proving  that  he  was  not  bound  by  the  deed 
of  release  executed  by  him  on  28th  November  1898  and  was 
the  most  important  issue  in  the  case.  Some  ten  hearings 
were  occupied  in  taking  plaintiff's  evidence,  and  then  defend- 
ants' evidence  was  recorded,  the  case  had  been  in  the  hands 
of  various  native  District  Judges  up  to  this  time,  but  on  12th 
February  1903  the  case  came  into  the  Court  of  Mr.  Le 
Rossignol,  District  Judge,  before  him  the  cross-examination  of 
plaintift  was  concluded,  and  two  of  defendant's  witnesses  were 
examined,  and  again,  on  loth  April,  more  of  defendants 
witnesses  were  examined  and  the  case  adjourned  to  4th  May, 
there  remaining  only  one  witness  for  defendants  to  be  examined, 
plaintiff's  case  being  closed. 

On  4th  May  1903  neither  plaintiff  nor  his  counsel  were 
present,  and  the  District  Judge,  as  defendant  had  produced 
the  remainder  of  his  evidence  for  the  final  hearing  on  that 
day,  and  as  plaintiff's  absence  was  deliberate,  dismissed  the 
case  under  Section  157,  Civil  Procedure  Code. 

It  was  not  till  1st  Juuc  1903  that  plaintiff  applied  under 
Section  103  for  restoration  of  the  case,  at  that  time  Mr.  Le 
Rossignol  was  about  to  be  transferred  from  the  district,  and 
the  order  on  the  petition  of  1st  June  was  passed  by  bis 
successor,  Mr.  Makhan  Lai.  Mr.  Le  Rossignol  returned  to  the 
district  in  September  1903  aud,  finally,  on  19th  February  1904, 
found  that  the  absence  of  plaintiff  and  all  his  pleaders  on  4th 
May  1903  was  intentional  and  refused  to  restore  the  case.  It 
is  this  order  which  is  now  under  appeal  before  me. 

Neither  plaintiff  cor  his  counsel  appeared  before  the  Dis- 
trict Judge  on  4th  May  190;')  and  the  suit  was  properly  dismiss- 
ed under  Section  1">7,  Civil  Procedure  Code.  The  first  question 
for  decision  on  this  appeal  is,  whether  plaintiff  M  was  prevented 
by  any  sufficient  cause  from  appearing  on  4th  May  ?  " 

The  reason  given  by  plaiutiff  for  his  absence  was  that  he 
believed  Mr.  Le  Kossignol  would  nliow  partiality  to  defendant  and 
had  gone  to  Lahore  to  try  and  gtti  the  case  transferred  from  his 
Court, 
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Now  plaintiff's  application  to  the  Chief  Court  asking  for 
transfer  is  dated  the  1st  May  1903  and  was  rejected  by  Mr. 
Justice  Anderson  on  2nd  May  1903,  who  recorded  that  the 
grounds  of  the  application  appeared  somewhat  frivolous,  and 
they  certainly  do  appear  to  be  frivolous. 

There  was,  therefore,  no  reason  why  plaintiff  should  not 
have  been  ;tt  Mr.  Le  Rossignol's  Court  on  the  4th  May,  in  any 
case  his  personal  appearance  in  the  Chief  Court  was  not  neces- 
sary, as  he  had  employed  counsel. 

It  is  urged  for  him  that  he  stayed  on  in  Lahore  after  Mr. 
Justice  Anderson's  order  of  2nd  May,  in  the  hope  of  having  it 
reviewed,  but  this  argument  seems  quite  futile.  The  order  was 
never  attempted  to  be  reviewed,  and  his  counsel  must  have 
known  that  any  attempt  at  review  would  be  hopeless. 

No  doubt  plaintiff  telegraphed  to  the  District  Judge  ask- 
ing him  to  adjoarn  the  case,  and  he  also  sent  a  telegram  to  his 
Piudi  counsel,  Mr.  Aziz  Ahmad,  with  instructions  to  secure  a 
postponement  (vids  Mr.  Le  Rossignol's  order,  dated  19th  February 
1904. 

This  telegram,  however,  in  no  way  helps  plaintiff,  plaintiff 
should  have  known  that  Courts  do  not  act  on  such  telegrams, 
and  further,  there  was  no  ground  for  an  adjournment,  and,  as 
Mr.  Le  Rossignol  says,  it  would  probably  not  have  been  granted. 

There  has  been  a  good  deal  of  argument  before  me  about 
the  non-appearance  of  plaintiff's  counsel  before  the  District 
Judge.  I  may  clear  the  ground  by  saying  that  this  is  of  no 
importance  in  the  case.  His  counsel  had  instructions  to  apply 
for  an  adjournment,  and  it  has  been  frequently  held  that  an 
appearance  for  this  purpose  is  not  an  appeai'ance,  Sundar  Lai 
v.  Gurprasad  (x)  and  Einga  Bibee  v.  Nurma  Bibee  (a),  so  the 
non-appearance  of  plaintiff's  connsel  may  be  taken  as  brought 
about  by  plaintiff's  own  action,  and  he  cannot  urge  that  his 
counsel  should  have  put  in  an  appearance  for  him. 

I  am,  therefore,  perfectly  satisfied  that  there  was  no  sufficient 
cause  to  prevent  plaintiff  from  appearing  in  the  Court  of  the 
District  Judge. 

It  is  then  urged  for  plaintiff  that  the  caso  can  bo  restored 
even  when  thcro  was  not  sufficient  cause  to  prevent  plaintiff 
from  appearing,  if  there  is  other  good   reason    for   restoring   the 
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case,  and  Somayya  v.  Subhamma  (l),  is  quoted.  Though  I  am 
not  prepared  to  agree  with  all  the  reasoning  and  conclusions  of 
that  case,  yet  I  am  prepared  to  construe  in  a  liberal  way  both 
the  sufficient  canse  for  non-appearance,  and  what  may  constitute 
an  appearance,  and  I  would  be  prepared  with  a  suitable  order 
as  to  costs,  to  restore  this  case,  looking  to  its  importance  and 
the  persistence  with  which  it  has  been  conducted  by  plaintiff, 
if  plaintiff's  non-appearanee  had  been  due  only  to  some  trifling 
neglect  or  to  ignorance  of  tho  conseqaences  of  his  action  in 
not  appearing,  but  in  my  opinion  plaintiff's  absence  was  wilful 
and  contumacious  and  amounted  to  a  refusal  to  submit  himself 
to  the  jurisdiction  of  the  Court. 

For  some  reasons,  perhaps  because  he  thonght  Mr.  Le 
Rossignol  had  taken  an  unfavourable  view  of  his  case,  plaintiff 
was  unwilling  that  his  case  should  be  decided  by  Mr.  Le  Rossignol, 
and  he  applied  to  have  the  case  transferred  from  his  Court, 
and,  when  he  failed  to  get  the  case  transferred  by  the  Chief 
Court,  he  deliberate^  refused  to  appear.  Mr.  Le  Rossignol, 
as  a  matter  of  fact,  was  transferred  in  the  beginning  of  June 
to  another  district,  and  it  is  not  improbable  that  it  was  known 
to  plaintiff  that  he  was  likely  to  be  transferred,  and  that  his 
aim  was  to  avoid  by  delay  having  the  main  issue  in  the  case 
decided  by  him.  This  would  also  explain  the  delay  till  1st  June 
in  making  the  application  under  Section  103,  Civil  Procedure 
Code. 

To  restore  the  case  now  would  be  to  crown  with  success  the 
improper  action  of  the  plaintiff,  and  to  sanction  a  course  of 
action  which  enables  a  litigant,  when  he  sees  that  a  Judge 
has  formed  an  adverse  view  of  his  case,  to  get  his  case  away 
from  that  Judge  to  another  Judge,  a  course  of  action  which  is 
constantly  pursued  by  litigants  and  has  to  bo  persistently 
repressed . 

I  dismiss-thc  appeal  with  costs. 

Appeal  dismissed. 
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No.  47. 

Before  Mr.    Justice  Robertson   and  Mr.  Justice  Kensington. 
f  PEACHEY,—  (Judgment-debtok),— APPELLANT, 

Appellate  Side,  <  Vtrsus 

C  JAMNA  DAS  AND  OTHERS,— (Decree  holders),- 

RESPONDENTS. 

Civil  Appeal  No.  495  of  1904. 

Civil  Procedure  Code,  1882,    Sections  287,  311—  Material  irregularity   in 
publishing  or  conducting  a  tale  —  Omission  to  state  the  nature  of  property. 

Where  the  proclamation  issued  under  the  authority  of  Section  287  of 
the  Code  of  Civil  Procedure  of  an  intended  sale  of  a  tea  garden  and 
building  attached  thereto  gave  only  the  khaara  numbers  of  the  property 
and  did  not  specify  of  what  it  consisted  of,  held  that  the  omission  to 
state  the  description  of  the  property  and  the  buildings  attached  thereto 
was  a  material  irregularity  within  the  meaniug  of  Section  311  of  tho 
Code,  which  would  warrant  the  setting  aside  of  the  sale. 

Miscellaneous  further  appeal  from  the  order  of  Major  G.  0.  Beadon, 
Divisional  Judge,  Hoshiarpur  Division,  dated  23  r/J  February  1904. 

Sakh  Dial  and  Sohan  Lai,  for  appelhmt. 

O'Gorman,  for  respondents. 

The  "judgment  of  the  Court  was  delivered  by 

1th  Jany.  1905.  Robertson,  J. — After  hearing  arguments,  and  putting  some 

questions   to  Mr.     Peachey,    who   appeared  in  Court,    we  are  of 
opinion    that   the  sale  must   he  set  aside   and  a  resale   ordered. 
The  proclamation  made    was  a   quite   inadequate  one,  and   in  no 
place   is  ?t   mentioned  either   that   a   tea  estate    was  for  sale,  or 
that   any    abadi  was    included.     There    is    no    mention    of   any 
honses   and  buildings  in  the  proclamation,   and  nothing  to  show 
that  any  ouildings  were  sold  or    were  intended  to  be   sold..    '1  he 
proclamation  was  dated  20th  July  190.'?,    and  recites    merely  the 
numbers   of   certain   portions   of  land  ;  it   is   admitted  that  (he 
buildings    are  situated  in  some  of  these  numbers  but  there    is  no 
indication  of  any  buildings.     Mr.    Peachey   says    that  inten    ing 
purchasers     withdiew    because   it  was    not  clear  that  the  build- 
ings   were    being   sold  at  the  sale  of    22nd  September  1903   and 
Miis  is  borne  out  by  Mr.    Peachey 's  petition  of  orb  October    1903, 
in  wif£i!.  ne  P°in^s  out  that  the  buildings  have  not  been  sold  and 
asks  that  tl.h^lrnay  ne  sold.     He  does   not  ask  for  any  delay  but 
merely    that  the   buiMlDga   should  be   included.     We  think  it  is 
clear  that  such  a  faulty  proclamation   was  calculated  to  mislead, 
and  we   see  no  reason  to   doubt  that   it  did  mislead  intending 
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purchasers,  and  that  it  was  calculated  to  prejudice  and  did 
prejudice  the  sale.  "We  frequently  notice,  with  much  regret, 
how  little  care  is  often  taken  in  sales  of  this  kind  to  prevent 
mistakes,  irregularities  and  loss.  There  are  other  points  which 
we  could  remark  upon.  Inter  alia  we  may  point  out  that 
Captain  Elliott's  predecessor  kept  open  the  question  of  sanction- 
ing the  sale  to  see  if  any  further  bids  were  made.  An  addi- 
tional bid  of  Rupees  800  was  made  by  the  Puujab  Bank, 
although  the  Counsel  for  respondent  attempted  to  show  that  it 
was  ouly  a  conditional  offer.  Captain  Elliott  made  no  allusion  to 
this  fact,  but  we  think  that  the  proclamation  was  clearly 
defective,  that  there  have  been  irregularities  of  a  serious 
character,  by  which  the  judgment-debtor  has  been  seriously 
prejudiced.  We  accordingly  set  aside  the  sale  and  direct  a 
re-sale  according  to  law,  and  request  that  due  care  may  be  taken 
to  specify  clearly  what  the  property  to  be  sold  actually  consists 
of,  and  to  carefully  observe  all  the  provisions  of  the  law  in 
this  connection.  As  the  vendee  was  not  to  blame  for  the 
mistake,  he  will  net  be  called  upon  to  pay  costs  of  the  other 
side.     Each  party  will  hear  his  own  costs  throughout. 

Appeal  allowed. 


No.  48. 
Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 
GONGGD  GJR— (Plaintiff;,— APPELLAXT. 
Vert 

SHA  U  GIR,—  f  Defendant),— RES  POX  DEXT. 

Civil  Appeal  No.  844  of  1899. 

Registration  Act,  1877,  Section,  17,  49-Fartition  of immovable  property 
r  ron.i-tinj  of  recitals  of  completed  facts- Admissibility  in  evidence. 

I,  that  entries  in  a  third  party's  book  consisting  of  details  of  a 
partition  carried  oat  independently  by  the  parties  themselves  being  only 
recitals  of  past  facta  which  had  already  been  completed  could  not  be 
regarded  as  a  deed  of  partition  declari,  t  jB  immovable  properly 

w.thm  the  meaning  of  Section  17  of  il,  Vct>  and  waB  there. 

fore  ed. 

Fuvtiur  appeal  from  the  a  .      ,art,t  Divmonal 

npur  Division,  dated  18th  March  1899. 
Sohan  La],  for  Mppollant. 
Sukh  Dial,  for  respondent 


Appellate  Sid* 
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The  judgment  of  the  Court  was  delivered  by 

9th  J  any.  1905.  Robertson,  J.— The  question  which   we   have  to   decide   at 

present  is  whether  or  not  the  entries  in  Har  Gopal's  bahi  of 
the  details  of  the  partition  carried  out  by  the  parties  was  in 
itself  a  deed  or  partition  requiring  registration,  or  was  a 
mere  recital  of  a  transaction  which  was  carried  out  by  the 
parties  themselves  independently.  We  have  heard  arguments 
and  considered  the  evidence  on  the  record,  and  wo  are  of  opin- 
ion that  as  regards  the  partition  of  the  immovable  property,  the 
entries  in  the  bahi  do  not  purport  to  be  and  do  not  constitute 
a  deed  of  partition.  Har  Gopal  in  his  statement  shows  clearly, 
and  it  is  not  even  suggested  that  he  is  not  stating  truly,  that  ho 
went  on  from  day  today  dividing  the  movable  property  ;  but  that 
he  merely  entered  a  note  of  what  the  parties  told  him  had  been 
done  as  regards  the  immovable  property.  Wo  have  heard 
counsel  on  both  sides  and  examined  the  book  entries  in  question, 
and  we  are  of  opinion  that  these  were  not  intended  to  constitute, 
and  do  not  constitute,  a  deed  of  partition  requiring  registration. 
As  regards  the  immovable  property  they  are  merely  a  memo- 
randum of  a  transaction  otherwise  completed.  It  is  not  neces- 
sary to  refer  to  the  authorities  quoted  to  us,  viz.,  SaJchram 
Krishinji  v.  Madan  Krinhnaji  (1),  Badhawu  Mai  v.  Hira  (2),  Malik 
Karima  Bakhsh  V.  Muhammed  Bakhsh  (3),  Sung  am  Lai  v.  Siken- 
dar  Jehan  Begum  (*),  Satdnr  Partab  Singh  v.  Lala  Karm  Chand 
(5),  Amir-ud-din  v.  Jamal-ud-din  (°),  Watir  Ali  v.  Asa  Bam  (7), 
Barkat  Ali  v.  Faiz  Muhammad  (s),Indrajv.  Mouja  (9),  Prabh  Dial 
v.  Gurmukh  (10),  Khazan  Singh  v.  Fouju  Singh  (v  x)  and  Gurmukh 
Singh  v.  Pohlo  (ia),  as  counsel  for  the  respondent  admits  that  on 
this  finding  on  the  facts  the  document  would  not  require  regis- 
tration. Certain  immovable  property  was  not  partitioned  at 
the  time  when  this  property  in  question  was  divided,  in  Jeth 
Sambat  1958,  May  1S9G,  and  was  subsequently  partitioned  by 
a  registered  deed  of  27th  January  1897,  which  recites  that  all 
the  remaining  immovable  property  had  been  previously  parti- 
tioned and  possession  taken.  In  regard  to  tho  land  now  in 
question  application  for  mutation  of  names  was  made,  as 
the  ovidenco  of  the  patwari  shown,  without  delay,  and 
was  only  refused   on   account  of   the   objections   made  by   the 
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respondent.  The  fact  of  the  private  partition  was  brought  to  the 
notice  of  patwari  Mahesh  Das,  by  the  tenant?,  on  8th  March 
1897,  as  a  fait  accompli,  and  to  the  notice  of  Ishar  Singh, 
patwari,  on  17th  May  1897.  We  think  that  the  nature  of  the 
entries,  in  the  bahl  themselvos,  the  condact  of  the  parties, 
and  the  execution  of  the  subsequent  registered  deed,  in 
which  the  previous  partition  is  acknowledged,  all  show  that  the 
balri  entries  were  not  intended  to  be  in  themselves  a  deed  of 
partition,  and  that,  therefore,  they  cannot  be  excluded  from 
evidence  for  want  of  registi-ation.  What  their  value  as 
evidence  may  be  is  not  for  us  to  determine,  as  the  case  has 
been  disposed  of  on  a  preliminary  point.  We  accept  the  appeal 
and  remand  the  case  under  Section  562  for  re-hearing  on  its 
merits  in  the  first  Court.  Stamps  on  appeal  to  this  and  lower 
Appellate  Court  will  be  refunded,  and  costs  will  be  costs  in  the 
cause.     This  disposes  also  of  the  cross-objections.' 

Appeal  allowed. 


No.  49.  ■ 

Before     Mr.   Justice    Chatterji,    C.  1.  E.,  and 

Mr.  Justice  Robertson. 
DAROPTI,  -  (Plaintiff),— APPELL  ANT, 
Versus 
JASPAT   RAI,—(Defendant),— RESPONDENT. 
Civil  Appeal  No.  422  of  1900. 
Contract— Parties    to  contract— Right    of  third  party    to    sue— Specific 
performance     involving    liability     for     life— Specific     Relief     Act,      1877, 
Section  21  (g). 

Held,  that  under  the  law  of  contract  in  India  aa  enunciated  by  the 
Indian  Contraot  Act,  a  person  for  whose  benefit  a  promise  has  been 
made  by  another  person  upon  a  joint  consideration  moving  both  from 
the  plaintiff  and  a  third  party  is  competent  to  maintain  an  action  against 
the  promisee,  especially  where  the  plaintiff  appears  from  the  term 
of  the  agreement  to  be  the  person  for  whose  benefit  the  contract  was 
made. 

Tweddle  v.  Atkinson  ('),  Re  :  Rotherham  Alum  and  Chemical  Company 
(»),  and  Price   v.  Easton  (»),  not  followed. 

Muhammad  8adiq  v.  Mu-ammat  Sahib  Bibi  (♦),  Candy  v.  Gandv  (*) 
Touche  v.  Metropolitan  Railway  Warehousing  Company  («),  1„  re  Empress 
Engineering  C^nyiny  (-),  Lilly  v.  Hays  (•),  Venhda  Chinnaya  Rau 
Qaru  v.  Venkata  Ramaya  Garu  (•),  and  DuWm  v.  Poole  (»°),  referred  to. 


(»)  30  L.J.  (I  B.  (1801),  265. 
(*)  L.  /.'.  2.-,  < ;;,.!>.  (1888),  111. 
(»)  4.  B.and  A.,  433, 
(*)  54  /'.  /,'  ,  1902. 
(•)  L,  It.,  30  Oh,  D.,  57 


(•)  L.R.,  CCA.,  071. 

(7)  L.  R.,  16  Ch.  Dn„  125, 

(8)  oA.  and  E.,  548 
(•)  I.  R.,  IV  Mad.,  137. 

<")  2  Lev.,  210. 
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Gregory  v.  Williams  (x),    Page  v.  Cox    (a),  and  Murray  v.  Flavell   (8), 
followed. 

The  defendant  executed  and  registered  agreement  by  which  he  agreed 
with  plaintiff's  father  that  he  would  bring  about  cohabitation  between 
plaintiff  (his  daughter-in-law)  and  her  husband  (his  son),  and  would  also 
treat  her  well,  and  promised,  in  case  he  failed  to  do  so,  to  provide  mainte- 
nance and  residence  in  future  for  the  term  of  plaintiff's  life.  The  defendant 
having  failed  to  perform  the  first  covenant,  plaintiff  instituted  the  present 
suit  for^pecific  performance  of  the  second  corenant  of  the  agreement.  It 
appeared  that  plaintiff's  husband  being  an  adult  and  there  being  no 
ancestral  property  in  defendant's  hands,  there  was  no  liability  under  the  law 
on  him  to  maintain  or  provide  a  residence  for  the  plaintiff.^ 

Eeld,  that  under  the  circumstances  of  the  case,  and  as  it  would  be 
opposed  to  the  terms  of  Section  21  (g)  of  the  Specific  Relief  Act,  the  Court 
would  not  decree  specific  performance  of  the  contract  but,  as  the  agree- 
ment was  voluntary  on  the  part  of  the  defendant,  the  plaintiff  was  entitled 
to  an  adequate  compensation  by  way  of  damages  for  the  breach  of  the 
conditions  undertaken  to  be  performed  by  the  defendant. 
Further  appeal  from  the  decree  of  H.  Maude,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  1st  March  19C0. 

Grey  and  Dadabhai,  for  appellant. 
J.  0.  Bose,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

3W  Deer.  1904.  Chatteeji,  J.— The  plaintiff  in  this  case,  Mussammat  Daropti, 

is  the  wife  of  Lajpat  Kai,  son  of  the  defendant,  Jaspat  Rai. 
On  3rd  October  1885  the  defendant  executed  an  agreement,  by 
which  he  agreed  with  plaintiff's  father  that  lie  would  bring 
about  cohabitation  between  plaintiff  and  her  husband,  and  would 
also  treat  her  well,  and  promised,  in  case  he  failed  to  do  so,  to 
allow  her  a  maintenance  of  Rs.  10  per  mensem,  and  give  her  one  of 
his  three  houses  to  live  in.  The  agreement  was  duly  registered. 
On  7th  January  1899  the  plaintiff  instituted  the  present  suit 
for  Rs.  380  on  account  of  arrears  of  maintenance  for  thirty-eight 
months  at  the  stipulated  rate,  and  for  one  of  the  three  houses 
belonging  to  the  defendant,  alleging  that  defendant  did  not 
arrange  for  her  cohabitation  with  her  husband,  and  that  she  had 
been  ill  treated  by  her  husband  and  by  the  defendant's  wife,  and 
driven  out  of  the  defendant's  house  in  which  she  had  <rone  to 
live  after  the  execution  of  the  agreement. 

The  defendant  in  his  reply  denied  cruelty  or  expulsion  of 
the  plaintiff  from  his  house,  and  asserted  that  plaintiff  could  nor 
live  with  her  husband  owing  to  her  bad  temper.  Ho  also  pleaded 
pressure  and  want  of  consideration  against  the  agreement,  and 
attributed  the  misunderstandings   between  husband  and  wife   to 

(»)  'S'.Mer.,  582.  (»)  10  Ha.,  163. 

(•)  L.  U.,  XXV  Ch,  Dn.t  89. 
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the  plaintiff's  father's  instigation,  as  well  as  her  own  shortcomings. 
He  further  objected  that  the  plaintiff  was  not  competent  to  sue, 
and  that  the  agreement  was  not  enforceable.  The  remaining 
pleas  of  the  defendant  need  not  be  detailed  here. 

The  first  Court  after  framing  issues,  which  substantially 
covered  all  the  points  raised  in  the  pleadings,  found  that  plaintiff 
could  sue  ;  that  the  agreement  was  not  bad  by  reason  of  want  of 
consideration  or  undue  pressure,  and  that  the  defendaut  and  not 
the  plaintiff  was  to  blame  for  differences  between  the  parties,  and 
passed  a  decree  for  the  possession  of  house  No.  3  mentioned 
in  the  plaint  and  for  Rs.  120  on  account  of  maintenance  for  one 
year  at  the  rate  promised. 

On  appeal  the  Divisional  Judge  dismissed  the  suit,  on  the 
ground  that  as  the  contract  was  not  entered  into  by  the 
defendant  with  the  plaintiff,  the  latter  was  not  competent  to  sue. 
He  did  not  decide  any  other  point. 

The  first  point  raised  in  the  appeal  is  about  the  plaintiff's 
locus  standi  to  sue  on  the  agreement.  This  was  argued  on  the 
3rd  November  last,  but,  as  the  defendant  prayed  for  a  decision 
upon  the  merits  of  the  case  instead  of  a  remand  if  the  first  point 
was  decided  in  plaintiff's  favour,  we  heard  argument  on  the 
remaining  points,  including  the  question  of  the  nature  of  the 
relief  which  should  be  granted  to  the  plaintiff  if  she  succeeded 
iu  her  claim,  011  5th  December  last,  because  we  considered  that 
owing  to  the  very  great  delay  that  has  already  taken  place  in 
disposing   of  this  case   we   should  finally  decide  it  in  this  Court. 

The  first  point  is  one  which  is,  as  the  learned  Divisional 
Judge  says,  not  free  from  difficulty.  The  substance  of  the  agree- 
ment is  that  whereas  there  was  a  dispute  between  Jaspat  Kai, 
defendant,  and  Jiwan  Singh,  father  of  the  plaintiff,  about  the 
latter's  cohabitation  with  her  husband  (the  defendant's  son),  it 
was  settled  by  the  defendant  promising  to  bring  about  such 
cohabitation  and  not  to  molest  his  daughter-in-law  or  to  raise 
any  dispute  with  her,  and  by  stipulating  in  case  of  failure  to 
keep  his  promise  to  pay  her  Rs.  10  a  month  as  maintenance  and 
to  assign  one  of  his  three  houses  specified  in  the  agreement  to  her 
for  her  residence.  Plaintiff  on  her  part  was  not  to  leave  her 
husband's  house  and  go  to  her  parents  without  his  (defendant's) 
leave,  and  Jiwan  Singh  was  not  to  take  her  away  without 
such  permission. 

The  defendant's  denial  of  plaintiff's  competency  to  sue  on 
the  deed  was    mainly,   if  not  wholly,    based  on    the  ground  that 
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.  it  was  void  for  want  of  consideration.  This  formed  the  subject  of 
the  first  issue  framed  by  the  first  Court,  the  second  issue  being 
whether  if  there  was  no  consideration,  plaintiff  could  nevertheless 
sue  on  it.  The  Court  decided  that  the  consideration  was  the 
plaintiff's  offering  to  live  with  her  husband  in  defendant's  house  in 
spite  of  constant  ill  treatment.  This  was  the  Court's  view  of  the 
legal  aspect  of  the  question  based  on  a  consideration  of  the  contents 
of  the  document  ;  but  on  plaintiff's  side  evidence  was  given  that 
Jiwan  Singh  gave  ample  consideration  by  giving  up  a  house 
purchased  by  him  regarding  which  defendant  had  brought  a  claim 
for  pre-emption  on  receipt  of  the  price  paid  by  him.  The  plain- 
tiff's witnesses  state  that  this  was  agreed  to  on  condition  of 
defendant's  executing  the  document  in  dispute.  If  this  was  the 
case,  the  consideration  for  the  deed  moved  from  the  plaintiff's 
father  and  not  the  plaintiff  to  the  defendant.  It  was  found 
by  the  first  Court,  as  contended  by  the  plaintiff,  that  deed  was 
enforceable  even  if  it  was  without  consideration,  under  Section 
25  (1)  of  the  Indian  Contract  Act,  as  it  was  registered.  The 
point  on  which  the  suit  was  dismissed  by  the  Divisional  Judge 
was,  apparently,  not  expressly  pleaded  in  the  first  Court,  and  only 
the  want  of  consideration  was  pressed,  but  the  former  objection 
was  very  clearly  taken  in  the  grounds  of  appeal  to  the  Divisional 
Court,   and  was  rightly  first  considered. 

The  great  modern  authorities  on  the  English  law  of  Contract 
are  agreed  that  where  the  plaintiff  is  not  himself  a  party  to  a 
contract  which  is  made  between  others,  he  is  not  competent  to 
sue  to  enforce  any  provision  in  it  which  is  intended  for  his  benefit, 
even  if  the  contracting  parties  have  agreed  to  that  effect.  Pollock 
on  Contracts,  6th  Edition,  pages  199  and  202.  The  leading  case 
on  the  subject  is  Ttveddle  v.  Atkinson  (x),  see  also  remarks 
of  Lindley,  L.  J.,  re  Botherham  Alum  and  Chemical  Company  (2). 
Sir  William  Anson  says  :  "  The  general  rule  that  the  person  who 
"  is  not  a  party  to  a  contract  cannot  be  included  in  the  rights  and 
"  liabilities  which  the  contract  creates  cannot  sue  or  be  sued  upon 
"  it  is  an  integral  part  of  our  conception  of  contract,  if  the 
"  obligation  takes  the  form  of  a  promise  by  A  to  X  to  confer  a 
••  benefit  upon  M,  the  legal  relations  of  Mare  unaffected  by  that 
"  obligation"  8th  Edition,  1898,  page  275.  Again  at  page  280,  he 
says  :  "  If  A  makes  a  promise  to  X,  the  consideration  for  which 
"  is  a  benefit  to  be  conferred  on  M  by  X,  this  cannot  confer  a  right 
"  of  action  on  M.  Such  is  the  rule  of  the  English  law."  Price  v. 
Ea-ton  (3),  is  one  of  the  leading  authorities  for  this  proposition. 

C)  80  J,  J.  Q.  B.  (1861),  265.        (»)  L.  B.  25  Ch.  D.  (1883)   111, 
(8)  4  B,  and  A.,  433. 
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The  only  exceptions  to  this  rule  are  cases  falling  properly 
under  the  head  of  trusts.  A  cettv.i  que  trust  may  enforce  rights 
conferred  on  him  under  the  conditions  of  the  trust  against  his 
trustee.  Pollock  lightly  says  however  that,  i!  Although  every 
'•  trust  may  be  said  to  include  a  contract,  it  includes  so  much  more, 
"  and  the  purposes  for  which  the  machinery  of  trusts  is  employed 
"  are  of  so  different  a  kind,  that  trusts  are  distinct  in  a  marked  way 
"  not  merely  from  every  other  species  of  contract  but  fiom  all  other 
"  contracts  as  a  genus,"  page  lytf.  See  also  remarks  in  Muhammad 
Sadiq  v.  ilustammat  Sahib  Bibi  (*),  in  which  the  matter  is 
discussed,  and  in  which  the  principle  laid  down  by  these  authorities 
was  followed. 

We  are  doubtful,  after  a  careful  consideration  of  the 
agreement,  whether  it  can  be  fairly  said  to  create  a  trust.  All  the 
elements  of  a  trust  are  wanting.  There  is  no  trustee  who  is 
given  the  ownership  of  any  property  the  beneficial  use  of  which 
is  vested  in  the  plaintiff  and  to  whom  the  defendant  was  under 
any  obligation  to  pay  money  for  her  use.  The  defendant  did 
not  promise  to  pay  the  plaintiffs  father  the  maintenance 
mentioned  in  the  deed  or  to  entrust  to  him  one  of  his  houses 
for  her  benefit.  Nor  did  he  constitute  himself  trustee  for 
the  plaintiff  in  respect  of  any  property.  The  deed  amounts  to 
nothing  more  than  a  contract  by  the  defendant  with  Jiwan 
Singh  to  pay  some  money  to  plaintiff  and  to  let  her  live  in 
one  of  his  houses.  Gaudy  v.  Gandy  (■),  cited  by  Mr. 
Grey,  is  not  exactly  analogous  to  the  present  case,  for  there 
was  in  that  case  a  regular  trust  deed,  although  the  original 
plaintiff  was  held  not  to  come  within  the  category  of  a  cetiui 
que  trust.  It  was  held  that  to  entitle  a  third  person,  not 
named  as  a  party,  to  a  contract  to  sue  either  of  the  contract- 
ing parties,  that  third  pei-son  must  possess  an  actual  beneficial 
right  which  places  him  in  the  position  of  a  cestui  que  trust 
under  the  contract.  The  remark  of  Lord  Chancellor  Hatherley  in 
Touche  v.  Metropolitan  Itaihcuy  Warehousing  Company  (3). 
about  "  the  authority  that  where  a  sum  is  payable  by  A.  B. 
M  for  the  benefit  of  C.  D.,  C.  D.  can  claim  under  the  contract 
"  as  if  it  had  been  made  with  himself"  was  held  by  Cotton, 
J j.  .1.,  citing  the  opinion  of  Sir  George  Jessel,  M.  R.,  in 
In  re  Empress  Engineering  Company  (*),  to  be  couched  in 
language  too  broad  to  be  accepted  as  a  proposition  of  law  with- 
out some  qualification.  Bowen,  L.J.,  held  the  sain*  ring 
Twiddle  v.  Atkinson   as    settling   the  law  on   the   subject. 

C)  L.  F.,6Cr..,07L 

(')  L,  B,t  30  Ch.  Vn„  bj.        f;  I,  &,  10  Ch.  Un.t  lib, 
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In  Lilly  v.  Hays  (*),  a  debtor  o£  the  plaintiff  had 
transmitted  a  sum  of  money  to  the  defendant,  who  afterwards, 
on  being  informed  that  it  was  to  be  paid  to  the  plaintiff,  said 
he  would  so  pay  it.  These  statements  were  communicated  to 
the  plaintiff  by  defendant's  authority.  On  defendant's  failure 
to  pay,  plaintiff  was  held  entitled  to  sue  him  for  money  had 
and  received.  Here  the  communication  of  the  defendant's 
agreement  to  pay  the  plaintiff  was  virtually  tantamount  to  a 
promise  to  the  defendant  to  pay  him  money  received  on  plain- 
tiff's account  from  his  debtor,  which  differentiates  it  from 
the.  present  case.  The  same  remark  applies  to  Vtnkata  Chinnaya 
liato  Garu  v.  Venkata  liamaya  Guru  and  others  (a),  the 
facts  of  which  are  somewhat  analogous  to  Lilly  v.  Hays. 
Here,  moreover,  defendant  was  given  property  expressly  charged 
with  an  annuity  which  plaintiff  had  been  receiving  from  before 
the  gift.  Button  v.  Pooh  (3),  affirmed  in  error  in  the  Ex- 
chequer -Chancery,  T.  ttaymond,  302,  cited  by  Mr.  Justice  Innes, 
in  the  latter  case  is  no  doubt  in  plaintiff's  favour,  but  in 
England  it  is  regarded  as  having  been  overruled  by  Tweddle 
v.  Atkinson. 

On  the  other  hand  the  rule  prevailing  in  the  United  States 
of  America  generally  is  that  a  third  person  for  whose  benefit 
a  promise  is  made  by  A,  upon  a  consideration  moving  from  B, 
may  maintain  an  action  upon  the  promise,  provided  he  is  the 
person  directly  intended  to  be  benefited.  There  is  a  further 
limitation  to  this  rule,  but  as  it  is  not  generally  laid  down 
in  the  cases,  it  may  be  left  out  of  our  consideration.  See 
Eisk  Beach :   Modern    Law  of  Contracts,  Section  200. 

The  Indian  Contract  Law  is  modelled  largely  upon  the 
contract  law  of  England  and  the  doctrine  of  consideration  is 
also  borrowed  from  the  latter  law  ;  but  the  two  laws  are 
not  absolutely  identical.  The  principle  of  Tweddle  v.  Atkinson 
need  not,  therefore,  be  implicitly  followed,  and  the  authority 
of  the  earlier  cases  which  it  overrules  wholly  dis- 
regarded. For  example,  consideration  as  defined  in  Section  2, 
clause  (<2),  of  the  Indian  Contract  Act,  includes  consideration 
moving  from  a  third  party  (any  other  person).  The  English 
doctrine,  however,  is  that  it  must  move  from  the  promisee. 
Anson  on  Contracts,  page  95.  In  Tweddle  v.  Atkinson 
the  Judges  laid  stress  on  the  fact  that  the  plaintiff  was  a 
stranger  to   the  consideration.     In   this  case  evidence  was   given 


I1)  5  A.  and  E„  548.  (4)  I.  £.  R.,  1 V  Mad,t  13y. 

(s)  2  Lev.,  210. 
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that  Jiwan  Singh,  plaintiff's  father,  abandoned  all  dispute  about 
a  pre-emption  suit  brought  by  defendant  against  him  in  consi- 
deration for  the  promise  made  by  the  defendant.  This  if  true 
may  possibly  tell  injuriously  upon  the  plaintiffs  right  to  sue 
under  the  present  doctriue  of  the  English  law,  bat  the  first 
Court  looked  at  the  contents  of  the  document  alone  and  held 
that  plaintiff  gave  consideration.  She  must  be  held  to  have 
given  it,  in  part  at  least,  it  she  went  to  live  with  her  hus- 
band in  pursuance  of  the  agreement.  "  Consideration  "  in  Indian 
law  being  thus  more  comprehensive  than  that  contemplated 
by  English  law,  the  rule  laid  down  by  the  earlier  cases  is  not 
open  to  the  objection  taken  asrainst  them  on  the  score  of  want  of 
consideration     in     Tn-eddle     v.      A  •  Plaintiff     is     not     a 

stranger  to  the  consideration  which,  on  the  statement  of  her 
case,   ha?   moved  from   her   to  the  defendant. 

The  decisions  of  the  English  Equity  Courts  in  Gregory 
v.  Williams  (1),  Page  v.  Cot  (2),  and  Murray  v.  Flnvell  (s), 
may  be  held  to  support  the  plaintiffs  light  to  sue. 
The  Indian  Courts  are  Courts  of  Equity  as  well  as  law,  and  the 
principles  of  Equity  Courts  govern  them  as  much  as  those  of 
Courts  of  Law.  In  the  first  case,  Parker  was  indebted  to 
Gregory  and  William-:.  Williams  on  being  informed  by  Parker 
that  his   debt    to  Qt  about  £900,    and  that  there  were 

no  other  debts,  undertook  to  satisfy  Gregory  on  having  an  assign- 
ment of  certain  property  of  Parker's.  Gregory  was  no  party 
to  this  arrangement,  nor  was  it  communicated  to  him  at  the 
time.  The  property  having  been  assigned  to  Williams  the  Court 
held  that  Gregory  suing  jointly  with  Parker  was  entitled  to 
call  on  Williams  to  satisfy  his  debt  to  the  extent  of  £900  out 
ol  the  property.  In  the  second  case  a  provision  in  the  partner- 
ship articles  that  a  partner's  widow  should  be  entitled  to  his 
share  was  allowed  to  be  enforced  by  the  widow  :  both  these 
were  treated  as  cases  of  constructive  trust.  We  think 
the  principles   are  capable   of  enforcement  in  an  Indian  Court. 

The   doctrine   oE   the    American  Courts    appears  also   to   be 
more  in  accord  with  the  contract  law  of  India  and  to  be  applicable 
to  the  Indian  Courts.     In  view  of  the  differences  that  undoubtedly 
exist   between  the    Indian  and   the  English  Contract    Law.  H 
more   consonant    to  reason  tha'  onld   folbw  the  American 

opinion   and    the  earlier    decisions  of  th  -h    Courts  rather 

than  the  later  rule  enunciated  by  tho  latter  Com 

It    is    important    likewise    to   consider   the    intention  of   the 

(»)  L.B.,2BCK  Dn 
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parties  when  pi*esent  agreement  was  made.  Was  it  not  intended 
that  the  plaintiff  should  have  the  benefit  of  its  provisions  and 
does  not  that  involve  that  she  should  be  competent  to  enforce 
them  ?  We  do  not  lose  sight  of  the  fact  that  from  the  later 
English  cases  it  is  quite  clear  that  the  most  express  agreement 
of  the  contracting  parties  cannot  confer  a  right  of  action  on 
the  contract  on  a  person  who  is  not  a  party  (Pollock,  203). 
But  the  true  view  of  the  contract  here  is  thai  it  was  one  between 
plaintiff  and  the  defendant,  and  that  in  entering  into  it 
plaintiff's  father  acted  for  her.  Plaintiff  was  doubtless  of  age 
at  the  time,  but  according  to  the  customs  of  the  country,  she 
would  not  appear  in  public,  and  on  an  occasion  like  this  would 
very  properly  be  represented  by  her  father.  This  is  clearly  a 
rational  view  of  the  matter,  and  it  should  not  be  set  aside  on  a 
mere  question  of  form. 

On  all  the  above  grounds  we  are  unable  to  agree  with  the 
Divisional  Judge  that  the  plaintiff  was  not  competent  to  sue. 
Moreover,  as  there  can  be  no  doubt  that  plaintiff's  father  could 
have  sued,  the  point  becomes  purely  a  question  of  parties,  and 
had  our  opinion  agreed  with  that  of  the  learned  Judge,  we 
should  have  felt  disposed  to  allow  the  plaint  to  be  amended  by 
substituting  or  adding  the  name  of  plaintiff's  father.  The  Code 
of  Civil  Procedure,  Sections  27  and  32,  permits  this,  and 
considering  the  liberal  attitude  of  the  Court  of  Appeal  in 
Oandy  v.  Gandy,  already  cited,  we  should  have  had  no  hesitation 
in  sanctioning  such  substitution   or  addition. 

The  next  question  is,  whether  there  was  consideration  for 
the  agreement  by  defendant  ?  It  is  true  that  plaintiff's  husband 
being  an  adult,  and  there  being  apparently  no  ancestral  property 
in  defendant's  hands,  there  was  no  liability  on  defendant  to 
maintain  or  provide  a  residence  for  the  plaintiff,  but  here 
there  was  an  express  agreement  of  which  the  consideration  is 
recited  in  the  document  itself.  There  can  be  no  doubt  that 
plaintiff  agreeing  to  live  with  her  husband  in  defendant's  house, 
she  having  been  according  to  the  recitals,  unable  to  do  so  owing 
to  certain  reasons  which  defendant  agreed  to  remove,  was  some 
consideration  for  defendant's  promise.  He  was  the  head  of  the 
family  and  naturally  anxious  that  his  son  and  daughter-in-law 
should  live  in  peace  in  his  house,  the  brotherhood  being 
probably  scandalized  by  their  not  doing  so.  The  adequacy  of 
the  consideration  is  not  of  much  consequence  in  an  agreement  of 
this  sort  which,  moreover,  being  in  the  nature  of  a  family 
compromise,  stands  on  a  special  footing  and  is  governed  by  special 
equities.     Kerr  on  Fraud  and  Mistake,  2nd  Edition,  page  514. 
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The  contract  was  that  plaintiff  should  be  allowed  certain 
facilities  and  a  certain  amount  of  protection  if  she  cohabited 
with  her  husband,  and  the  defendant  promised,  in  case  he  failed 
to  perform  this  part  of  his  contract,  to  provide  maintenance 
at  a  fixed  rate  and  residence  for  the  plaintiff.  After  hearing  all 
the  evidence  and  the  arguments  of  counsel,  we  think  that  the 
defendant  whs  unable  to  perform  what  he  undertook  to  do, 
though  possibly  he  was  personally  not  much  to  blame,  aud  that 
plaintiff  hits  not  been  proved  to  have  been  guilty  of  any  acts 
that  could  absolve  defendant  from  his  promise,  there  being  no 
evidence  of  any  value  produced  on  the  latter  point  by  the 
defendant. 

On  defendant's  failure  to  perform  his  first  promise  the 
second  promise  becomes  operative,  and  the  question  is  what 
relief  should  bj  granted  to  plaintiff  with  reference  to  it.  The 
nature  of  this  promise  is  such  that  it  cannot  be  treated  as 
damages  in  case  of  breach  of  the  first  promise,  falling  under 
Section  71  of  the  Indian  Contract  Act.  The  claim,  therefore,  is 
one  for  specific  performance  of  the  second  promise,  and  the 
first  Court  has  acted  on  this  view.  From  the  nature  of  its 
findings  and  decree,  it  would  seem  that  defendant  would  be 
liable  to  pay  the  mainterianse  and  to  provide  the  residence 
in  future    for    the   term    of  plaintiff's  life. 

We  are  disposed  to  think,  however,  that  this  is  not  a  case 
in  which  specific  performance  should  be  decreed  and  perpetual 
liability  to  provide  maintenance  and  residence  to  the  plaintiff 
imposed  on  the  defendant.  Such  a  decree  would,  in  our  opinion, 
be  opposed  fco  the  term-;  of  Section  21  (g)  of  the  Sp3citic  Relief 
Act.  The  defendant,  moreover,  voluntarily  took  this  liability, 
which  did  not  originally  attach  to  him,  under  the  law,  on  himself, 
and  it  would  bj  a  sound  judicial  discretion  under  the  circumsta 
not  to  perpetuate  that  liability  by  granting  specific  performance. 
Plaintiff  should  1>J  awarded  damages  for  the  defendant's  breach 
of  promise,  and  this  should  terminate  the  defendant's  contractual 
liability.  Plaintiff's  counsel  himself,  on  being  put  the  question 
l>y  the  Court,  practically  admitted  the  soundness  of  this  view, 
aud   limited    his    prayer   for  relief  to  a  claim  for  damages. 

Section  10  of  the  Specific  Relief  Act  contemplates  that  tho 
claim  for  dai  I  >uld  be  made  iu  tho  alternative  in  a  suit   for 

specific    performance,    but    having   regard   to   Mr,     Grey's     last 
remark,    we    think    the    plaint  may  be  treated  as  amended,  by 
addition  of  an  alternative  count  for  damages;  and  we  accordingly 
proceed  tc 
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We  do  not  think  this  is  a  case  in  which  heavy  damages 
should  be  awarded.  The  first  Court  gave  very  good  reasons 
for  awarding  only  a  year's  maintenance,  as  plaintiff  should  not 
get  anything  on  that  account  prior  to  her  cohabitation  with  her 
husband  at  Dalhousie,  we  consider  a  sum  of  Rs.  130  sufficient 
damages  for  the  breach  of  the  covenant  to  furnish  a  residence 
for  the  plaintiff,  who  should  thus  get  Rs.  250  in  all  as  con- 
solidated damages  for   defendant's   breach  of  his  second  promise. 

We  accept  the  appeal,  and  reversing  the  decree  of  the 
Divisional  Judge,  grant  plaintiff  a  decree  for  Rs.  250  as  damages, 
with  half  costs  in  all  the  Courts. 

Appeal  allowed. 

No-  50. 

Before  Mr.  Justice  Chatterji,  C.  I.  E. 
H1RA  LAL,  Surety  for  the  Judgment-debtor,— (PETITIONER), 

Versus 

MANSA  RAM  AND  OTHERS,— (Decree-holders),— 

RESPONDENTS. 

Civil  Revision  No,  1405  of  1902. 

Execution  of  decree— Release  of  debtor  after  furnishing  security— Right 
of  decree-holder  to  recover  the  decree  from  surety  by  execution—Civil  Procedure 
Code,  1882,  Section  337  A. 

Held,  that  as  a  person  who  beaomes  surety  for  the  production  of  a 
judgment-debtor  at  a  specified  time  does  not  thereby  become  a  party  to  the 
decree,  the  decree-holder  cannot  recover  the  amount  of  the  decree  from  tho 
surety  on  his  failure  to  carry  out  his  agreement  otherwise  than  by  instituting 
a  regular  suit. 

Imbichwnni Nayar  v.  Lulji  Ram  ('),  referred  to. 

Petition  for  revision  of  the  order  of  Lola  Sri  Ham,  Munsif,  \.sb 
Class,  Ludhiana,  dated  4th  February  1902. 

Sukn  Dial,  for  petitioner. 

Muhammad  Shafi  and  Shadi  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

,,,  ,    T         1nnK  Chatterji,  J.— The   facts  are  given    in  the  judgment  of   the 

lztlt  J  any.  iuuo. 

Divisional   Judge. 

After  healing  counsel  for  the  parties,   I  am  of  opinion    that 
the  order  of  the  Munsif  is  without  jurisdiction. 

The   petitioner  became    a   surety    under   Section  337  A    and 
not  under  Section  33G,  Civil  Procedure  Code,  though  in  tho  course 
of    the    proceedings   leave  was   given  to    the   judgment-debtor    to 
apply  for  insolvency,  apparently  without   the   surety's   consent. 
(i)I.  L.B.,  XXIV  Mad.,  boo. 
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A  person  who  becomes  such  surety  does  not  thereby  become 
party  to  the  decree,  and  the  decree  cannot  l>e  summarily  executed 
against  him,  nor  can  the  security  be  summarily  realized.  Authority 
is  not  needed  for  this  projKjsition,  but  the  case  reported  in  Imbi- 
chunni  Xayar  v.  Lalji  Ham  (l)  is  analogous.  The  Munsif  in  realizing 
the  bond  therefore  acted  without  jurisdiction. 

I  am  asked  not  to  interfere  as  the  petitioner  may  sue,  but, 
havino-  regard  to  the  illegal  action  of  the  Court,  I  think  I  should 
interfere  in  the  interests  of  justice. 

The  bond  should  have  been  assigned  to  the  decree-holder 
and  he  left  to  pursue  his  remedy  by  suit  against  the  surety.  This 
may  be  done  even  now. 

I  accept  the  application  and  set  aside  the  Munsif 's  order  with 
costs.     The  money  will  have  to   lie  refunded   by  the  decree-holder. 

Application  alloiceeU 
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No-  51- 
Before  Mr.  Justice  Chat'frji,  C.  I.  E. 

SUNDAB  SINGH,— (Puuunw),— APPELLANT, 

/ 

JALLANDAB  AND  OTHERS,— (Diraixuns),- RESPONDENTS-  \ 

Civil  Appeal  No.  600  of  1901. 
Appeal — Admission    of  fresh    evidence   by   Appellate   Court    on  further 
appeal — Discretion  — Civil  Procedure  Code,  1882,  Section  568. 

Held,  that,  an  appellant  who  Lad  deliberately  declined  to  prodnce  any 
evidence  in  the  original  Court  and  chose  to  stake  his  case  on  the  record  :i> 
it  stoorl,  ought  not  to  be  allowed  on  a  furthpr  appeal  another  opportunay 
of   producing  freeh    evidpnee.  on    the  ground  that  he  was  mistaken  in  that 

rther  appeal  from  the  decree  <<j  Major  E.  Ingti;  Divisional 
Judae,  Peshawar  ril  1901. 

Shah  Din,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chaitkbji  J.—  The    only    question   in    this    case   is.    whether     1 4th  Jam/.  1905. 
the   appellant  should  now    be  allowed  an  opportunity    to  produce 
evidence   to  prove  that    consideration    was  paid    on  the  mortg;. 
The  first    Court  drew  an   issue,   under   which   the   onus  of   proof 

thrown    on  the  defendant,  and  the  plaintiff,  after  defendai. 
witnesses  had  bc«.  declined    to  produce  any  evide: 

Plaintiff's   pleader   and    plaintiff    were   both   present    in     Court. 
The   first    Court  decided  in  plaintiff's  favour,  but    the    Divisional 
(»)  I.  L.R..  XXIV  JW.,600. 
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Judge  holds  on  cogent  grounds  that  consideration  .  could  not 
have  passed.  He  refused  to  allow  plaintiff  another  opportunity 
to  adduce  evidence. 

After  hearing  counsel  I  agree  with  the  learned  Judge  below. 
The  plaintiff  deliberately  chose  to  stake  his  case  on  the  record  as 
it  then  stood.  It  is  no  sufficient  reason  to  allow  him  another 
opportunity  to  produce  evidence  that  he  was  mistaken  in  that 
view.  If  this  were  done  there  would  be  no  finality  in  judicial 
proceedings.  I  cannot  see  any  equity  justifying  me  insetting 
aside  the  ordinary  rule  that  no  party  has  a  right  to  produce 
evidence  in  tbe  Court  of  appeal.  The  plaintiff  could  not  know 
that  the  Court  was  going  to  decide  in  his  favour  when  lie 
elected  to  stand  by  the  record  as  it  stood,  and  therefore  his 
choice  must  be  held  to  have  been  deliberate  and  based  on  good 
reasons  known  to  himself. 

The  main  reason  why  I  should  not  allow  the  indulgence 
to  the  plaintiff  is  that  no  evidence  now  produced  would  carry 
conviction.  The  extraordinary  laches  of  the  plaintiffs  father 
cannot,  be  accounted  for,  except  on  the  ground  that  he  knew  he 
had  no  valid  claim.  I,  therefore,  agree  with  the  Divisional  Judge, 
and  decline  to  grant  plaintiff  the  favour  he  wants  at  my 
hands. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


I 


No.  52. 

Before  Mr,  Justice  Robertson  and  Mr.  Justice  Kensington. 

AHMAD  AND  OTHERS -(Plaintiffs),— APPELLANTS, 
Appellate  Siok.  <  Veisus 

JAHANA  AND  OTHERS,— (Dependants),— RESPONDENTS. 

Civil  Appeal  No.  407  of  1902. 
Custom—  Alienation—  Qift    to  stranger  of  remaining   ancestral  jrroperty 

in  presence  of  collaterals  related  in   the  third  degree— Oangol  Rijpnts  of  mauza 
Mohra  Thakra,  tahsil  Gvjar  Khan,  Rawalpindi  District. 

Held,  that  no  custom  was  established  whereby  among  Gangol  Rajputs 
of  tdturil  Qnjar  Khan  a  soiiIpss  proprietor  was  competent  to  make  a  gift  of 
the  entire  residue  of  his  ancestral  immovable  property  to  one  who  though 
of  the  SHme  tribe  was  otherwise  a  stranger,  in  the  presence  of  collaterals 
related  to  him  in  the  third  degree. 

Hassan  AU  v.  Bahadur  (*),  considered. 

(>).    32  P.  Ii.,  1893. 
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Farther  appeal  from  the  decree  of  T.J.  Kcnwdy,  Esquire,  Divisional 
Judge,  Rawalpindi  Division,  dated  ISth  January  1902. 

B.  C.  Ckatterji,  for  appellants. 

Dhanraj  Shah,  for  respondents. 

The  judgment  of  the  Court  was   delivered  by 

Robertson,  J. — One  Fazl,  a  Gangol  Rajput  of  mauza  Mohra  7th  Felij.  1905. 
Thakra.  tahsil  Gujar  Khan,  Rawalpindi  District,  made  two  gifts 
of  ancestral  land,  by  registered  deeds.  By  one  of  these,  dated 
■^\^.  June  I---,  duly  registered,  he  alienated  40  Jamais  19  marlas 
of  land  to  one  Dulli.  By  the  other,  dated  4th  September  1890, 
also  registered,  lie  alienated  83  l-annls  17  marl as  to  one  Jahana. 
These  two  gifts  covered  his  entire  holding. 

Fazl  had  a  daughter,  first  married  to  one  AValli,  who 
died,  and  then  married  to  Walli's  brother,  Dolli.  The  first 
gift  was  made  to  Dulli  in  the  daughter's  lifetime.  Dulli 
was  also  a  Gangol  Rajput  and  a  distant  relation  of  Fa/1. 
Both  the  lower  Courts  have  held  in  favour  of  the  gift  to 
"Dulli,    and   the   appeal  as  regards  that  gift  was  not  pressed  before 

There  is  considerable  evidence  on  the  record  in  support  of  such 
gifts,  quoted  at  page  3  of  the  paper  book,  and  it  is  in  accord  with 
the  answers  recorded  as  given  by  Rajputs  in  Robertson's  Custom- 
ary Law.  and  the  remaiks  on  page  18  under  Q.  40,  where 
it  is  stated  that  "  Gifts  to  the  husbands  of  daughters  are  the 
"  co  mmonest  forms  of  these  gifts  and  are  generally  recognized 
"  among  Gakhars  and  those  (which  includes  Rajputs)  who 
"  have  made  replies  similar  to  theirs  and  among  whom  the  powers 
u  of  gift  seem  well  established."  The  appeal  is,  therefore,  dismissed 
with  costs  as  against  Dulli. 

The  second  gift  to  Jahana  stands  on  quite  a  different  foot- 
ing. It  comprised  the  whole  of  the  land  remaining  to  Fazl. 
Jahai  nraetically   a  stranger,  though  a  Gangol  Rajput,  and 

claiming  to  l>e  a!^<>  a  distant  collateral     His  connection  with  Fazl   is 

1  to  have  been   as  follows.     After   the   death   of  Dulli's   wife. 

Fa/1'>   daughter,  Dnlli,    mariied   again,  and  had  a  daughter,     who 

married     io     Jahana,     defendant.      None   of    the   instances 

given  are  of  gifts  of  this  nature,  they  arc  either  L'ifts    to   daughters 

and   sons-in-law.  which  appear  to   be   recognised   as   valid,    or  to 

liter's  sons  or  near  Xo  doubt  the  answer  to  Q.  40  in 

>tomary  l.aw  is  given  as  made,  and  if?  in  wide,  terms, 
but  the  compiler  of  that  work  remarks :  "I  very  much  doubt 
"  whether  a  gift  of  the  whole  estate,  when  there  are  near  male 
'•  relatives,  would  in  any  case  be  recognized  without  opposition, 
11  I. nt  in  most  cases  the  exceptions  are  given  above,  a  gift  of  a 


184  CIVIL  JtJDGMENTS-No.  58.  [  RseoRB 


"  reasonable  portion  would  be  recognized  and  a  larger  portion 
"  would  be  considered  a  reasonable  portion,  when  there  were 
"  no  sons  than  when  there  were  male  issue"  (Q.  40,  p.  18).  No 
instances  of  gifts  among  Rajputs  are  actually  quoted  in  the  appen- 
dix, and  the  instances  given  in  this  case,  while  strongly  supporting 
such  a  gift  as  that  to  Dulli,  which  was  of  a  part  of  the  estate  to 
a  son-in-law,  afford  no  support  to  such  a  gift  as  that  to  Jahana, 
a   complete  stranger,  of  the  whole   remaining  estate." 

It  is  not  correct,  as  urged  by  the  learned  counsel  for  the 
respondent,  that  in  the  case  reported  in  Hassan  AU\.  Bahadur  (x) 
(in  which  a  curious  misquotation  of  the  Biwaj-i-om  occurs  at 
p.  173).  No  cases  of  alienations  of  any  kind  among  the  Mungyal 
Rajputs,  who  were  parties  in  that  suit,  had  l>een  proved,  and 
we  do  not  think  that  the  instances  given  in  this  case  are 
sufficient  to  establish  a  custom  among  the  (Jangol  Rajputs,  by 
which  a  sonless  proprietor  can  give  away  the  entire  residue  of  his 
estate  to  one,  who,  though  of  the  same  clan,  is  otherwise  a 
stranger.  The  view  of  this  established  custom,  which  is  indicated 
by  the  actions  of  the  plaintiffs  before  us,  in  recognizing  the  gift 
lo  Dulli,  the  son-in-law,  and  contesting  the  gift  to  Jahana,  the 
stranger,  appears  to  be  correct  and  reasonable.  As  regards  the 
gifl  to  Jahana,  we  accept  the  appeal  and  decree  the  suit  with 
costs  throughout.  The  appeal,  as  regards  the  gift  to  Dnlli, 
is  dismissed  with  costs. 

Appeal    allowed. 


Full  Bench. 

No-  53. 
Before,  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 
Chatterji,  CLE.,  and  Mr.  Justice  Robertson, 
r     BAHADAR  AND  OTHERS  .—(Defendants),— APPELLANTS, 

Appelate  S,nr.  5  Verms 

i   NANKA  RAM  AND  OTHERS, -(Plaintiffs), —RESPONDENTS. 

Civil  Appeal  No.  1097  of  1904. 

limitation  Att,  1877,  Section  19— Acknowledgment  of  mortgage— Entry 
in  Settlement  record— Redemption— Signature. 

The  plaintiffs  sued  to  redeem  certain  agricultural  land  which  they 
alleged  had  been  mortgaged  to  the  defendants  fifty  years  before  snifc.  The 
defendants  pleaded  that  the  land  was  mortgaged  in  1828  A.  D.,  and  thnt 
the  suit  was  therefore  barred  by  limitation.  The  plaintiffs  relied  upon  the 
following  entry  in  the  record  of  rights  of  1872  Settlement  as  an  acknowledg- 
ment Bofncient  to  save  limitation  : 

(l)  32  P.  R„  1893. 
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"  Aj  malikan  10a  mur tahinaie  asalt-aa  ha»*r  hokar  mere  samne  zar  khewat 
•'  mai  raqum  ali  sama  tedzd-i-kiti  to  i  irazi  ica  xari  rahn  marhwna  ko  sunkar 
"  taidik  xca  taslim  kiyi,  chunanche  wttabik  isfcj  parchi  diyi  gat/a.1' 

This  document  purported  to  Lave  baeu  drawn  op  and  attested  an  1 
signed  by  the  Assistant  Settlement  Officer. 

Held,  tLat  this  was  not  a  sufficient  acknowledgment  in  writing  signed 
by  the  mortgagees  within  the  meaning  of  Section  19  of  the  Indian  Limita- 
tion Act.  The  Assistant  Settlement  Officer  could  not  be  presumed  to  be  a 
duly  authorised  agent  of  the  mortgagees  so  as  to  bring  the  acknowledg- 
ment within  the  purview  of  that  section,  and  that  therefore  the  eutry  signed 
by  him  could  not  prevent  the  operation  of  the  Stature  of  Limitation. 
Qui  Muhammnd  v.  Akbar  (*)  and  Jawcila  Singh  v.  Sher  Singh  (*)  referred  to. 

Further  appeal  from  the  decree  of  Khan  Bahadar   Mav.lvi  Inam 
Ali,  Divisional  Judge,  M  Division,  dated  oth  May  1903. 

Ganpat  Rai  and  Han-is,  for  appellants . 
Shelverton,   for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Clark.  C.  J., 
sitting  in  Chambers,  to  consider  whether,  when  an  entry  in  a 
settlement  record  as  to  the  existence  of  a  mortgage  is  attested  by 
the  mortgagee  and  is  signed  by  a  Sett  leu:  cut  Officer,  the  Settlement 
Officer  can  without  proof  be  presumed  to  be  the  agent  of  the 
mortgagee  duly  authorised  in  this  behalf,  so  as  to  bring  the 
acknowledgment  within  Section  19  of  the  Limitation  Act. 

The  order  of  reference  by  the  learned  Chief  Judge  was  as 
follows  : — 

Clark,  C.  J. — The  question  for  decision  on  the  appeal  is  17th  Soir.  1904. 
whether,  when  an  acknowledgment  of  a  mortgage  in  a  record 
of  rights  has  been  signed  by  a  revenue  official,  that  revenue 
official  should  be  held  to  be  a  duly  authorised  agent  of  the 
mortgagee,  so  as  to  bring  the  acknowledgment  within  the  purview 
of  Section  19  of  the  Limitation  Act 

The  Courts  following  Qui  Muhammad  v.  Akbar  (*),  have 
held  that  such  signed  acknowledgment  comes  within  the  purview 
of  Section  19. 

I  am  not  disposed  to  agree  with  this  view,  and  a  different 
view  appears  to  have  been  taken  in  Jaicala  Singh  v.  Sher  Singh  (J). 
The  judgments  in  both  eases  are  written  by  Mr.  Justice  Koe,  the 
former  judgment  is  not  referred  to  in  the  latter  judgment,  and  in 
the  latter   judgment   Mr.  Justice  Hoc  Bfl yi        '  Now  it  cannot   be 


O  145  P.  &,  I8«y.  (•)  110  P.  R,  1  *0l. 
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"  affirmed  generally  that  a  more  entry  in  the  record  of  a  mortgage 
"  is  such  an  acknowledgment.  It  is  not  made  by  the  mortgagee 
"  himself,  nor  can  it  be  said  that  the  person  making  it  is  ex  officio  an 
"  agent  for  the  mortgagee  duly  authorised  to  make  a  sign  for 
"  him." 

I  therefore  refer  the  question  to  a  Full  Bench  whether, 
when  an  entry  in  a  settlement  record  as  to  the  existence  of  a 
mortgage  is  attested  by  the  mortgagee  and  is  signed  by  a 
Settlement  Officer,  the  Settlement  Officer  can  without  proof  l>e 
presumed  to  be  the  agent  of  the  mortgagee  duly  authorised 
in  this  behalf,  so  as  to  bring  the  acknowledgment  within  Section 
19  of  the  Limitation   Act. 

The  judgment  of  the  learned  Judges  who  constituted 
the  Full  Bench  was  delivered  by 

25th  Feby.  1905.  Clark,  C.  J.™ The  entry  in  the  record  of  rights  of   the  1872 

Settlement  which  is  relied  upon  as  bringing  the  claim  to  redemption 
within  limitation  runs  as  follows  : — 

M  Aj  malikan  tea  niurtahinan  asaldtan  hazar  hoknr  mere 
samne  zar  kheioat  mai  rakam  sawai,  taidad  a  kita  wa  arazi 
tea  zari  ralin  marliuna  lco  sunkar  tasdik  wa  taslim  kiya,  chunauchc 
mutabik  iske  parcha  diya   gaya." 

The  entry  is  signed  by  Bakhtawar  Lai,  Assistant  Settlement 
Officer. 

The  entry  was  made  against  the  particular  holding  under 
mortgage,  and  a  similar  entry  appears  to  have  been  made  against 
the  other  mortgaged  holdings  in  the  village.  There  was 
no  signature  or  mark  of  defendants  against  this  entry,  or  indeed 
in  any  other  part  of  the  Settlement  record. 

Granting  for  the  purposes  of  argument  that  the  entry  is 
sufficient  as  an  acknowledgment,  the  question  is  whether  the 
Assistant  Settlement  Officer  in  signing  the  entry  can  be  held  to 
have  been  the  agent  of  defendants  duly  authorized  by  them  to 
sign  for  them. 

It  may  be  observed  that  the  Assistant  Settlement  Officer,  as 
the  officer  entrusted  with  the  preparation  of  the  reeord.  would 
prima  facie  be  signing  the  document  in  his  official  capacity,  just 
as  a  Judge  recording  the  deposition  of  a  witness  signs  the 
deposition. 

If  it  were  intended  that  the  signatures  were  on  behalf 
of  any  person,  it  would  be  proper  and  usual  to  require  that 
person  to  mark  the  record,  just  as  is  done  in  depositions  of 
witnesses  and  statements  of  accused  iu  trials* 
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We  notice  that  though  in  the  judgment  of  1889  Sir  Charles 
Roc  stated,  "  It  is  not  very  material  whether  the  actual  signature 
'akhib  and  pedigree  table  are  defendants  or  not ; 
'•  for  if  they  are  not,  there  can  be  no  doubt  that  they  were 
'•made  by  someone  else, .  probably  a  Settlement  official  acting 
"  for  them  with  their  full  authority."  Yet  the  decision  was  based 
on  the  ground  *;  that  the  entry  relating  to  the  mortgages  of 
••  plaintiffs'  holding  and  plaintiffs'  right  to  redeem  was  made  by  a 

rson  acting  with  fall  authority  from  all  the  defendants,  and 
••  that  the  signatures  of  defendants  were  intended  to  apply  to  this 
•;  entry  as  well  as  to  their  own  proprietary  holding." 

That  case  was,  therefore,  different  from  this  case  ;  then  there 
were  signatures  purporting  to  be  the  signatures  of  the  mortgagees, 
and  what  Sir  Charles  Roe  held  was,  that  it  was  not  important 
whether  they  actually  signed  their  names  themselves,  because 
ear  that  they  had  authorized  the  signatures  to  be  made 
for  them,  even  if   they  had  not  signed  then-  names  themselves. 

In  this  case  there  are    no   signatures    purporting  to   be  signa- 
3  of  the  mortgagees,  there  is  only  a  signature  of  the  Settlement 
official  of  his  own  name. 

The   ruling   of  1889,    therefore,    does    not  lay  down    that  the 
dure  of  a  Revenue  official  can  bo  held  to  be  the  signature  of  a 

mortgagee,  so  as  to  bring  an  acknowledgment  within   the    purview 

of  Section  19  of  the  Limitation  Act. 

1   matter  of  fact,  tl  referred  to  in  the  . 

I  ruling,  but  the  ruling  is  wrongly  quoted  as  I  instead 

tfo.  145,  of  1-89. 

There   is   in  reality  no  conflict   between  the  two  rulings,  for 
of    the  Judge  was  that   the  inference  as  to   authority  in 
each  particulai  ease  is  one  rather  of  fact  than  of  law. 

The  question,  whether  the  signature  of  a  Revenue  official  could 

iken  as  the  signature  of  a  mortgagee,  did  not  arise  in  either  of 

dthe  Divisional  Judge  was  mistaken  in  thinking  that 

tliis  question  had  been  decided.     There  was  no  question  of  agency 

in  tl  •  the  question  there  was,  whether  the  signatures  wen 

those  of  the  mortgagees. 


'o'o1 


We  answer  the  question  referred  in  the   negative,  ami   rami! 
the  appsal  to  the  referring  Judge  foi 
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No-  54- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

COATES,— (Defendant),— PETITIONER, 

Versus 

Rktision  Sidk.  j     THE  SECRETARY  OP  STATE  FOR  INDIA  IN  COUNCIL,— 

I  (Plaintiff),— RESPONDENT. 

Civil  Revision  No.  1011  of  1904. 

Application  for  leave  to  dejend  in  forma  pauperis — Civil  Procedure  Code, 
1882,  Chapter  XXVI. 

Held,    that    there  being   no  provision  in  the  Civil  Procedure  Code  for 
such  a  course,  a  defendant  cannot  be  allowed  to   defend   a  suit   in  formd, 
pauperis. 
Petition  for  revision  of  the  order  of  B.  T.  Gibson,  Esquire,  Munsif, 
1st  class,  Lyallpur,  dated  25th  May  1904. 

Browse,  for  petitioner. 

Petman,  Assistant  Legal  Remembrancer,  for  respondent. 

In  this  case  the  defendant,  in  a  suit  pending  in  the  Court  of 
the  District  Judge  of  Lyallpur,  applied  for  leave  to  defend  in 
forma  pauperis.  The  District  Judge  considering  that  there  being 
no  authority  in  the  Code  of  Civil  Procedure  for  such  a  course 
rejected  the  application. 

Against  this  order  the  defendant  having  applied  for  revision, 
the  judgment  of  the  Chief  Court  was  delivered  as  follows  by 

llth  fatty,  1905.  Clakk,  C.  J. — The  two  cases  referred  to  by  the  lower  Court  are 

ono  and  the  same  case,  Durga  Ohumv.  Nitlokally  (*).  The  case 
was  one  on  the  original  side  of  the  High  Court,  and  whatever 
may  have  been  the  law  then,  before  the  passing  of  the  Civil 
Procedure  Code,  it  does  not  appear  that  in  the  Courts  of  this  Prov- 
ince there  was  any  prior  law  under  which  defendants  could 
defend  suits  in  form  a  pauperis. 

The  subject  is  governed  by  statute,  and  there  being  no  piovision 
for  such  a  course,  the  course  cannot  be  followed. 
The  revision  is  dismissed  with  costs. 


(')  I.  L.  B.,  V  Calc.,  819 ;  6  C.  L.  R.,  120". 
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No.  55- 
Before  Mr.  Justice  Reid. 
RUKNA,— (Defendant),—  PETITIONER,  n 

Versus  tumum  Side. 

GHAUSAND   OTHERS,  -(Plaintiffs),  -RESPONDENT*. 
Civil  Revision  No.  332  of  1905. 
Custom- Alienation— Gift  to  titter*!  s»n   in   pretence  of  nephew— Aroint 
of  Jullundur  District. 

Found,  that  a  gift  by  a  unless  Arainofthe  Jullunclnr  District  of 
ancestral  immovable  property  in  favor  of  his  sister's  son  was  invalid  by 
custom  in  the  presence  of  a  son  of  the  donor's  brother. 

Petitio)i  for  revision  (f  the  order  of  J.  (1.  M.  Rennie,  Etqvire. 
Divisional  Judge,  Jullundur  THvisum,  dated  1st  June  1 904. 

Gullu  Ram,  for  petitioner. 

The  plaintiffs  sued  for  a  declaration  thai  an  oral  gift  should 
not  affect  their  right  to  succeed  the  donor.  The  parties  were 
Arains  of  Jullundur  District,  and  the  sole  question  for  consideration 
was,  whether  by  the  custom  of  Arains  of  the  Jullundur  District  a 
childless  proprietor  was  competent  to  gift  his  ancestral  property 
to  a  sister's  son  in  the  presence  of  so  near  a  collateral  as  a  nephew? 

The  judgment  of  the  Chief  Court  was  delivered  by 

Rkid,    J. — The     plaintiffs-respondents    are     admittedly    sons  -lOth  March   il'Oo. 

of   the   brother  of    the   donor.     They     sought     to    set     aside     a 

to    the   son   of    the  sister   of  the    donor.     Counsel  is  unable 

eany  instance   of   a   gift    to   ;i   daughter's   son   in  the   pre- 

of  a  son,   or  son's   son,     being     maintained    and,    if  it    be 

granted,    for   the   sake  of   argument,  that  a  sister   can    bo  treated 

te  daughter   of  the  penultimate   owner,  the  sons   of   a  brother 

must  be  treated  as  the  sons   of  the  son  of   the  penultimate   owner. 

In  the  absence  of  any  authority   for  allowing  a  gift  too  daughter's 

son  in   the    presence  of   a   son's   son,  I    see  no  reason  for    inter" 

nee   with   the    decree    of   the    lower   Appellate  Court  Betting 

the  gift. 

The  application  is  rejected. 

Application  dtsm  used. 


190  c*vil  judgments-no.  56.  [  becord 


No.  56. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 
MAHI  AND  OTHERS,- (Defendants),— APPELLANTS, 
Appellate  Side.  i  Versus 

AMBO  AND  ANOTHER— (Plaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  543  of  1901. 

Compensation — Death  caused  by  actionable  wrong— Compensation  to 
family  of  deceased  — Competency  of  son  to  maintain  action  against  the 
■wrong-doer — Act  XI 11  of  1855 — Measure  of  damages. 

Held,  that  an  action  for  compensation  for  Ioks  occasioned  by  the  death 
of  a  person  caused  by  actionable  wrong  can  be  sustained  under  Act  XIII  of 
1855  by  a  representative  of  the  deceased  for  the  benefit  of  the  deceased's 
wife,  parent  and  children  against  the  persons  guilty  of  the  wrongful  act. 

Held,  also,  that  even  in  cases  where  the  estate  of  the  deceased  survived 
for  the  benofit  of  his  family,  the  relatives  are  entitled  to  compensation  in 
respect  of  their  reasonable  expectations  of  the  value  of  the  deceased's 
services  which  are  lost  to  them. 

The  Secretary  of  State  v.  Muhammad  (')  and  Queen-Fmprras  v.  Saif 
Alt  (2),  referred  to. 

Further   appeal  from    the   decree   of   Captain    H.    Q,    Beadon, 
Divisional  Jn.lge,  Jullundur  Division,  dated,  2nd  April  1901. 

Harris  and  Ram  Bhaj  Datta,  for  appellants. 

Lachmi  Narain,  for  respondents. 

The  facts  of  the  case  are  folly  stated  in  the  judgment  of  the 
Court  delivered  by 

24///  Ftby.  100.").  Kensington,  J. — The  cross-appeals,  No.    543  by  the  defendants 

and  No.  P>02  by  the  plaintiffs,  may  bo  dealt  with  by  one  order. 

The  suit  is  of  an  unusual  nature,  being  brought  by  the  sons 
of  Malnk  Singh,  under  Act  XIII  of  1855,  against  persons  alleged 
to  have  caused  his  death  by  a  wrongful  act  of  violence,  for  which 
they  have  been  punished  by  a  Criminal  Court. 

The  Courts  have  concurred  in  holding  that  the  suit  lies,  and 
have  differed  only  as  to  the  amount  of  compensation  awarded. 

The  learned  Divisional  Judge  has  awarded  Rs.  600  as  against 
Rs.  1,200  claimed  and  allowed  by  the  first  Court,  and  both  sides 
appeal. 

There  has  been  no  argument  before  us  as  to  the  facts,  in  so 
far  as  they  are  covered  by  the  evidence  regarding  the  circum- 
stances under  which  Maluk  Singh  met  his  death  on  the  2Mb  March 
1898.     The  appeals  aro  pressed   on    questions  of  law   concerning 

(')  85  P.  R.,  18(14.  (»)  17  P.  R.,  1898,  F.B.- 
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the  applicability  of  Act  XIII  of    1855,  and  of  fact  only   in  respect 
of  the  amount  of  dama 

As  to  the  law.  we  think  it  clear  that  Act  XIII  of  1855  applies. 
The   Act    distinctly   permits  a  suit  for  the  benefit  of  certain  speci- 
fied relatives  of  the  deceased,  namely,  the  wife,  husband,  parent  and 
child,  and  is  to  that  extent  a  statutory   exception   to   the   general 
maxim  of  law,  that  a  personal  action  dies  with  the  person.  In  discuss- 
ing the  maxim  in  para.  107  of  the  3rd  Edition  of  his  Science  of  Juris- 
prudence, Sir  W.  R  it  tigan  observes,  that  "The  English,  Canadian. 
"  American,  and  Indian  Legislatures  have,  however,  introduced  an 
'exception    to  this    rule  ;  and   an   action  may  now  be   maintained 
"  by  the  exscutor  or   administrator  of   any  person    whose   death 
••    lias  been   caused  by  the    wrongful     act,   neglect,   or  default  of 
••  any   other   person,  if  the  ast    is   such  as  would  (if   death   had 
'•nor    ensued)  have   entitled    the  party  injured  to  sue.       Bar    the 
"  action  can  only  be  brought  according   to  the   English  and  Indian 
••  Law  for  the    benefit    of    the    wife,  husband,  parent,   and   child 
"  of  the  deceased,  and,  if  none  of   these   persons  exists    the  above 
"  maxim  still  applies." 

In  the  Secretary  of  State  v.  Muhammad  and  others  (i), 
the  act  was  held  to  cover  a  claim  for  damages  on  death  resulting 
from  a  Railway  accident.  The  ruling  in  Queen-Empress  v.  Saif 
Ali  (2)  is  also  distinctly  in  point.  The  question  for  immediate 
decision  there  was  whether  compensation  could  be  given  under  the 
Criminal  Procedure  Code  to  the  widow  of  a  man  killed  by  violence, 
but  th?  discussion  covered  the  question  whether  compensation 
would  be  recoverable  by  civil  .suit,  and  the  finding  was  in  the 
affirmative,  with  direct  reference  to  Act  XIII  of   Is-".'.. 

We  have,  therefore,   no   hesitation  in  holding,  both    that    the 

present  suit    lies,  and   that   it  has  been     properly  brought  in    the 

names  of   the   sons  of  the  deceased.     A  further  objection  that  the 

suit    is    barred  by  the  previous  suit,  Sundar  8ingh    v.  Kh tuihai 

is  bad,  for  reasons  correctly  given  by  the  lower 

Courts.     The  parties  were  not   the   same,  the  cause  of  action    was 

not  the  same,  and  the    previous   suit  was  not  one  under  Act    XIII 

of  IS.").").     The  present  case  is  the  only  one  in   which  compensation 

•  ight    for  the   sons   of  Maluk    Singh  in   consequence  of   the 

injary  which  results  to  them  from  his  death. 

The  only   question  then  is  a^  to  the  amonnt   of    compensation 
which  can  be  fairly  claimed,  and  here  we  think  that  the  Divisional 
has    done   substantial   justice  to    both  sides.     We  have 
(l)  ^  O  17  P.  R.,  1898,  1 


•J92  CIVIL  .TanGMENTS-No.  57.  [  RicofcD 


considered  the  matter  in  the  light  of  the  position  of  the  parties, 
of  the  fact  that  Maluk  Singh's  sons  still  have  the  same  land  to 
depend  on  whieh  formed  the  primary  source  of  maintenance  for 
the  family,  and  of  the  age  of  Maluk  Singh  as  the  hasis  of  a  rough 
estimate  of  the  value  of  his  services  which  are  lost  to  the  sons, 
judged  by  all  these  tests,  and  by  the  considerations  more  particularly 
discussed  in  Secretary  of  State  v.  Muhammad  f1),  we  agree  that 
Rs.  600  is  a  reasonable  award. 

We  accordingly  dismiss  both  the  appeals,    leaving  the   parties 
to    pay   their  own  costs  in  this  Court. 

Apf'p'tl    dismi*ted. 


Full  Bench- 

No.  57. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.   Justice 
Chatterji,  C.  I.  E.,  and  Mr.  Justice  Robertson. 

LABHU  RAM,—  (Defendant),— APPELLANT, 

Versus 


AffBr.r.ATE  Side.  «(  KANSHI  RAM,— (Plaintiff),—  ) 

[  RE; 
UTM.I  AND  OTHERS,— (Defendants),—  ) 


ANb  r>  RESPONDENTS. 


Civil  Appeal  No.  955  of  1903. 

Cause  of  action— Joint  Hindu  family — Suit  by  the  managing  member  for 
debt  due  to  the  family — Joinder  of  other  members  interested  in  the  family  at 
defendants  after  the  period  of  limitation— Limitation  Act,  1877,  Section  22  — 
Maintainability  of  suit. 

Held  by  the  Full  Bench- 
That  when  one  out  of  several  persons  jointly  entitled,  either  at 
partners,  members  of  a  joint  Hindu  family,  or  otherwise,  to 
sue,  brings  a  suit  in  his  own  name  within  the  period  of  limita- 
tion, and  subsequently  after  the  period  of  limitation 
has  expired  joins  those  who  were  entitled  to  sue  with 
him  as  defendants,  such  joinder  does  cot  reuder  his  suit 
liable  to  dismissal  by  reaROn  of  Section  22  of  the  Limitation 
Act  as  against  the  original  or  real  defendants,  as  that  section 
does  not  apply  where  there  is  no  community  of  interest 
between  the  two  sets  of  defendants,  and  the  fresh  parties 
ar«  merely  joined  for  the  purpose  of  f.ilV^narding  the 
original  defendant. 


(')  85  P.  R„  1804. 
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Roydovath  Bag  v.  Grivh  Chundar  Roy  (x),  Kale  Khan    v.    Sera    Ram  ('), 
Guruvayva  Gonla  v.  Dattatraya  Ar.ant  ('),  approved. 

Ram  Chand  v.  Sulkm  Balchsh  (*),  Fakira  Pasban  v.   Bili   Azimnn  ■ 
(3),  distinguished 

Ramsebuk  v.  Ram  Lai  K*nd*(*   .  fdvaldwi  v.  Xathir  Bhajva'i  (;\ 

Alagappa    Chetti   v.    FbBmui     Ghetti   (s),  Anjamuthu  Pillii  v.   Kolandr 
Pillai  (*),  and  SaduU.'i  Khan  v.  Bfcana  3faZ  (,0),  referred  to. 

Appeal  fro  hi  the  order  of  T.    J.    Kennedy,    Esquire,  Dici$i<>>  id 
Judge,  Ambala    Division,  dated  8th  September  1903. 

Ishwar  Das,  for  appellant. 

Durga  Das,  for  respondent. 

The   point  of   law    involved  was  referred  to  a  Bench  by  the 
following  order  of  the  learned  Judge  in  Chambers  : — 

Rattwan,  J. — The  lower  Appellate  Court  has  not  decided  -20th  June  1904. 
the  point,  whether  the  plaintiff  and  his  sons  actually  constitute 
a  joint  Hindu  family,  but  he  has  held  that,  even  assuming 
that  they  do,  the  plaintiff,  as  managing  member  of  the  joint 
family,  is  entitled  to  sue  alone.  The  learned  Judge  relies  on 
Sadulli  Khan  v.  Bkana  Mai  (10)  and  a  decision  of  the  present 
learned  Chief  Judge  in  Civil  Appeal    42'J   of  1901. 

This  case  is  distinguishable  from  the  reported  judgment 
above  referred  to,  inasmuch  as  here  objection  to  non-joinder 
was  taken  at  the  very  earliest  opportunity,  whereas  in  1  lie 
former  case  objection  was  not  taken  till  a  late  stage.  But 
there  are  diet*  in  the  judgments  of  Barkley,  J.,  and  Smyth,  J., 
which  seem  to  justify  the  view  taken  by  the  Divisional  Judge, 
and  in  the  unreported  recent  case  the  Chief  Judge  apparently 
held  that  in  this  Ptovittce  the  managing  member  of  a  joint 
Hindu  family  was  o  nutate  nt  to  institute  a  suit  in  his  own 
name  on  behalf  of  himseif  aud  the  other  members  of 
that  family.  Speaking  with  every  possible  respect,  I  6nd 
myself  unable  to  agree  with  this  view,  and  1  am  fortified  in  my 
opinion  by  the  words  used  by  Plowden,  S.  J.,  fu  Kale  Khan  v. 
Seva  Bam  (2),  m  page  547,  when  delivering  the  opinion  of  the 
Full  Bench  there  repotted.  The  High  Courts  are  all  agreed 
that  a  manager  of  the  joint  family  cannot  sue  alone,  and  I  can 
see  no  reason  why,  if  the  family  is  a  joint  Hindu  family, 
the  same  rule  should  not  apply  in  the  Punjab.  The  question 
(')  A  '-■  >;..  in  C)  i7l~u.,  \i  ■:■■■  si -,. 

t»)   156  P.  ft.,  1880,  1  .  B.  (')  /.  /,.  ft..  VU  Bom  ,  u'17 

l»)  I.  L.  K„  XKVlll  Bom.,  II.        (•)  /.  L.  R.,  XHU  Had    33. 
>P,B.,W  (')  I,  L.  «.,  XXUl  1 
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is,    however,    one   of   importance     and    I,    therefore,      refer    the 
decision  of  it  to  a  Division  Bench. 

The   point  of   law    was    referred    to  a   Fall  Bench   by    the 
following  order  of  the  Divisional  Bench  (Chatterji  and  Robertson, 
JJ.)  :— 
16tk  Deer.  1904.  Robertson,  J. — My   learned   brother  is  inclined  to  the  view 

that  when  one  of  several  persons  who  jointly  possess  the  right 
to  sue  brings  a  sait  alone,  within  the  period  of  limitation, 
and  subsequently,  after  the  period  of  limitation  expires,  joins  those 
other  persons  jointly  entitled  with  him  as  defendants,  the 
plaintiff's  suit  cannot  be  correctly  dismissed  as  barred  by 
limitation  in  accordance  with  Section  22  of  the  Limitation  Aet. 
Section  22  of  the  Limitation  Act,  first  clause,  runs  :  "  When,  after 
"  the  institution  of  a  suit,  a  new  plaintiff  or  defendant  is 
"  substituted  or  added,  the  suit  shall,  as  regards  him,  be  deemed 
"  to  have  been  instituted  when  he  was  made  a  party."  It  may 
be  contended  with  some  force  that,  whatever  other  defects 
may  be  in  the  suit,  it  cannot  correctly  be  held  to  be  barred 
by  limitation  as  regards  the  plaintiff,  for  his  suit  was  ex- 
hypothesis,  in  time,  and  it  could  only  be  barred  as  against  the 
defendants  added  after  the  period  of  limitation  had  expired. 
Some  support  appears  to  bo  lent  to  this  view  in  the  judgment 
of  Plowden,  J.,  in  Kale  Khan  y.  Seva  Bam  (1),  though  the 
point  was  not  decided.  There  appear,  however,  to  be  several 
rulings  of  other  High  Courts  which  take  a  contrary  view, 
viz.,  Bamsebuk  v.  Bam  Lai  Kundu  (2),  Kalidas  Kavddas  v. 
Nathir  Bhagvan  (3),  Alaqa\ypa  Chetli  v.  Vellfan  Ghetti  (*),  Anja- 
vmthu  Pillai  v.  Kolandavelu  Filial  (3),  StduUa  Khan  v.  Bhana 
Mai  (6),  Ban  Qhind  v,  Subhan  Bakh&h  (7),  Quruvayya  Qonda 
v.  Dattatraya  Anant  (8),  Fakira  Fasban  v.  Blbi  Azimunnitsa  (°). 
I  myself  entertain  doubts  in  the  point,  but  am  not  prepared 
at  present  to  express  any  final  opinion.  The  point  is  one  of 
great  importance  and  some  doubt,  so  as  I  understand,  that  my 
brother  desires  that  course,  I  propose  to  submit  the  following 
question  for  decision   to   a  Full  Bench. 

When  one  of  several  persons  jointly  entitled  as  partners, 
members  of  a  joint  Hindu  family  or  otherwise,  to  sue  together, 
brings  a  suit  separately  in  his  own  name  within  the  period  of 
1  imitation,    and  subsequently  joins   the    other  persons,    who   arc 

(l)  156  P.  B.,  1889.  F.  13.  (°)  I.L.R,  XXlll  iliac'.,  190. 

(»)  J.  L.  R„  VI  Calc,  815.         (")  58  P,  R„  1882, 
^)  I.  L.R.  VII  Bom.,  217.        (7)  09  P.  R„  1902. 
(*)  I.  L,  R„  XVIII  Mad.,  33.     (•)  I.  L.  B.,  XXVIII  Ujui.,  11. 
(•)  T.  L.R.,  XXVII  CVc.,510, 
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entitled  to  sue  with  him  jointly,  as  defendants  after  the  period 
of  limitation  has  expired,  can  snch  a  suit  be  rightly  held  to  be 
barred  by  limitation  as  against  the  plaintiff,  in  favour  of  all  the 
defendant?.  "  Section  22  of  the  Limitation  Act,  there  being  uo 
"  community  of  interest  between  the  origiual  defendants  and 
44  those  jointly  entitled  to  sue  with  the  plaintiffs  who  have 
"  been  subsequently  impleaded  as  defendants  on  account  of  non- 
"  joinder   as   plaintiffs." 

I  propose  also  to  submit  the  farther  point  raised  in  this 
case  for   decision  by   a    Full  Bench  as  follows  : — 

(2)  ';  In  the  Punjab  is  the  managing  member  of  a  joint 
"  Hindu   family   entitled   to   sue  alone   for  a    debt   due   to    the 

"  family  jointly."  The  view  that  a  managing  member  could  so 
sue  was  taken  by  a  single  Judge  of  this  Court  in  Civil 
Appeal  Xo.  420  of  1901,  but  there  seems   to   be  very  great  doubt 

whether    this   view  is   correct.     If   my   learned  brother  concurs, 

the  two  points  (1)  and  (2)  noted  above   will  be   referred   for  the 

decision  of   a  Full  Bench. 

The  judgment  of  the  learned  Judges,  who  constituted  the 
Full  Bench,  was  delivered  by 

Robkrtsos,  J. — The  first  point  referred  to  the  Full  Bench  is 
.as  follows  : — 

(1)  When  one  of  several  persons  jointly  entitled,    as  partners, 

members  of  a  joint  Hindu  family,  or   otherwise,   to  sue    together, 

brings  a  suit  separately  in   his  own    name   within    the  period  of 

limitation,  and   subsequently  joins   the  other   persons,   who   are 

entitled    to   sue  with  him  jointly,  as  defendants,  after  the   period 

cf   limitation   has   expired,   can   such    a  suit  be  rightly  held  to  be 

barred  by  limitation  as  against  the  plaintiff,  in  favour  of  all   the 

defendants,  "  Section  22  of   the   Limitation  Act,  there  being   no 

"  community  of  interest  between  the  original  defendant,  and  those 

"jointly  entitled  to  sue  with   the   plaintiffs  who   have   been    snb- 

"  sequen  tly  impleaded  as  defendants  on  account  of  non-joinder   as 

*  plaintiffs." 

When  the  plaintiff  in  this  suit  brought  his  claim,  the  objec- 
tion was  taken  by  the  defendant  that  the  plaintiff  and  his  two 
sons  formed  a  joint  undivided  Hindu  family,  as  well  as  a  trading 
firm,  and  that  it  was  necessary  to  join  the  sons  as  parties.  Upon 
this  this  Court  ordered  the  two  sons  to  be  joined  as  plaintiffs,  or 
if  they  refused  to  be  so  joined,  then  to  be  joined  as  defendants. 
The  sons  stated  that  the  father,  plaintiff,  was  entitled  to  sue  alone, 
and  had  been  authorized  by  thorn  to  sue,  and  declined  to  be  joined 
as  plaintiffs  ;  they  were  accordingly  joined  as  defendants. 
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It  is  now  contended  that  inasmuch  as  the  period  of  limitation 
on  the  suit  had  expired  when  the  sons  were  joined  as  defendants 
that  the  plaintiff's  claim  is  barred  by  limitation.  No  direct  authority 
for  this  proposition  was  quoted,  but  it  was  argued  that  as  the  claim 
was  not  complete  until  the  new  defendants  were  joined,  by  analogy, 
Section  22  of  the  Limitation  Act  applies,  and  the  suit  must  be  held 
to  be  barred  by  limitation. 

The  Limitation  Act  must  be  interpreted  strictly,  and  we  are 
not  prepared  to  extend  the  bar  of  limitation  to  any  cases  which 
are  not  clearly  covered  by  its  provision.  Section  22  of  the  Limita- 
tion Act  does  not  in  its  terms  cover  this  case.  No  doubt  as 
regards  the  plaintiff's  sons  joined  as  defendants,  the  claim  of  the 
plaintiff  would  be  barred  as  against  them  by  Section  22  of  the 
Limitation  Act,  and  if  it  could  be  shown  that  the  plaintiff  was 
incapable  of  suing  alone,  and  could  only  maintain  his  suit  by 
joining  others  as  plaintiffs,  against  whom  the  period  of  limitation 
had  expired,  his  suit  might  be  held  liable  to  be  dismissed  on  that 
ground,  the  defect  having  become  incurable.  But  we  know  of  no 
authority  whatever  for  holding  that  the  suit  of  a  plaintiff 
for  relief  which  that  plaintiff  is  entitled  to  must  be  dismissed, 
because  certain  other  parties,  who  might  have  jointly  sued 
with  him,  are  joined  as  defendants  after  the  period  of 
limitation  for  the  suit  has  expired.  It  is  obvious  that  this 
cannot  be  the  case,  for  if  it  were,  one  of  several  persons 
jointly  entitled  to  sue  might  have  his  lights  destroyed  by  the 
refusal  of  the  others  to  join  him.  In  such  a  case  he  might  be 
compelled  by  the  defendants,  under  Section  34,  Civil  Procedure 
Code,  to  join  the  other  possible  plaintiffs  as  defendants  in  order  to 
protect  the  actual  defendant,  but  failure  to  join  others  who  might 
have  sued,  as  defendants  could  not  operate  to  bar  his  own  suit  by 
limitation,  when  such  persons  are  joined  as  defendants  after  the 
expiry  of  the  period  of  limitation,  but  not  only  is  there  no 
authority  for  this  contention,  but  further  there  is  direct  authority 
for  holding  that  the  joinder  of  new  plaintiffs  after  the  period  of 
limitation  has  expired  against  them  would  not  operate  to  bar  the 
claim  of  the  original  plaintiff  or  plaintiffs  who  had  sued  within 
time,  provided  such  plaintiff  or  plaintiffs  could  show  that  they 
were  entitled  to  prosecute  the  claim  on  their  own  behalf  without 
joining  the  plaintiffs  subsequently  added.  (See  'Jluruvayya 
Gonda  and  others  v.  D  at  tat  ray  a  An  a  id  and  others  (v)  ). 

This   view   appeals   to   us    sound   in   law   and    thoroughly 
reasonable. 

(J)  I.  L,R.,XXII[  Bom.',  It. 
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Earn  Chand  v.  Subhin  Bakhsh  (l)  is  not   au   authority  for 
the  contrary   view.     Iu   that   case  it  was  impossible  to  decide  the 

without  joining  a  certain  person  as  defendant,  whose  interest 
affected  the  interests  of  the  other  defendants  as  such.  Here  there 
is  no  community  of  interest  at  all  between  first  set,  the  real  defend- 
ants, and  the  second  set  against  whom  no  relief  at  all  is  sought. 
If  it  be  found  on  the  facts  that  the  plaintiff  could  not  sue  without 
joining  his  sons  as  plaintiffs,  and  that  he  cannot  now  remedy  that 
defect,  his  suit  may  have  to  be  dismissed  on  that  ground,  a  point 
which  we  will  discuss  separately  later  on.  But  it  is  not  barred 
by  limitation  under  Section  22  of  the  Limitation  Act,  merely  by 
reason  of  his  having  joined  his  sons,  who  might  have  been  joined 
as  plaintiffs,  as  defendants  on  the  objection  of  the  other  defend- 
ants after  the  period  of  limitation  for  the  suit  had  expired,  under 
the  orders  of  the  Court. 

The  judgment  in  Faldra  Pasbqn  v.  Bill  A*  i$aa  (-)  quoted 

to   us  is  not  exactly  in  point.     The  learned  and  exhaustive  judg- 
ment of  Mr.  Justice    Plowden  in    Kale  Khan  v.    Sevi   Bam    (s) 
appears  to  us  to  state  c Directly  the  principles  which  should  govern 
this  matter.     It  does  not  appear  to  us  to  be  sound  law  to  hold  that 
a  plaintiff  who  has  sued  for  relief  within  the  period  of   limitation 
must  lose  his  suit  because  all  the  possible  plaintiffs  have  not  been 
joined  and  those  not  originally  suing  have  been  joined  as   defen- 
dants after  the  period  of  limitation    has  expired.     The  defendant 
fas   a  right  to  protect  himself   against   possible   harassment   by 
-ting  that  all  persons  who  have  a  right  to  sue  him  in  respect  of 
the  subject  matter  of  the  suit   should   bo   joined   as    pit-ties,  but 
we  are  unable   to  see  that  one  of  several  possible  claimants  who 
-  due    diligeuce    is    to  lose  his    rights    against    the  actual 
defendants,     because,    at     the   instanse   of   the   defendants,    he 
has   to  Join  other    possible   claimants  as    defendants    after    the 
time  of    limitation   has  expired.     The   plaintiff's   suit    is  within 
time,  his   claim  is    not  barred,  and  if  the  other  possible   plaintiffs, 
who  would  have   found   their   claims  barred  had  they  joined  as 
plaintiffs,   are    joined  as    defendants    after   the  expiry  of   the 
period    of   limitation   has  expired,   the   necessary   protection  has 
been   given   to  the   real  defendants,  and  there   seems   to  be   no 
teason  to  hold   that  the    claim   of  the  original  plaintiff  is  barred, 
•  ■r   that    ho  cannot    obtain     relief.     We  agree   with  the    view 
expressed    by     Plowden,  J.,      in     Kale     Khan    v.     Seva     Ram*, 
that     the     English    rule     in     this      matter     docs     not    apply 

(-)  09  P.  IL,  1002.  (•)  /.  /-.  R.,  Xiril  Calc,  540. 

(»)  100  P.  R.,  1*89,  F.  B. 


198  CIVIL  JBDGMESTS-Ko!  57.  f  Record 


in  India.  "We  held  thai  one  co-promisee  may  sue  on  Lis  own 
account,  and  fiat  Section  -lb  of  the  Contract  Act  does  not  pro- 
hibit this,  and  that  one  plaintiff  must  not  be  held  to  have 
lost  his  n'ghis  to  enforce  an  obligation,  because  others  entitled 
to  share  in  that  right  have  lost  their  remedy  only  by  the 
expiry  of  the  period  of  limitation,  and  have  been  joined  as 
defendants.  In  this  cape,  therefore,  we  hold  that  the  plaintiff  was 
entitled  to  piosecute  the  suit  for  his  own  benefit,  and  that 
the  joinder  of  his  snip,  members  of  a  joint  Hindu  family,  as 
defendants  after  the  period  of  limitation  had  expired,  does 
not  render  his  suit  liable  to  dismissal  as  against  the  original 
defendants,  on  the  ground  that  the  period  of  limitation  has  expired, 
as  against  such  persons  subsequently  joined,  or  on  the  ground 
that  had  such  persons  sued  as  plaintiffs  their  suit  would  have 
been  baned  by  time.  In  Kale  Khan  v.  Sera  Bam,  Plowden,  J., 
remarked:  "The  co-promisee  or  co-promisees  may  recover  and 
"  the  suit  of  the  rest  be  dismissed,"  speaking  of  the  case 
where  co-promisees  wer  e  joined  as  plaintiffs  after  the  period  of 
limitation  had  expired.  Here  the  case  is  much  stronger.  They 
have  been  joined  as  defendants  only,  and  we  consider  that  the 
question  referred  must  be  answered  in  the  negative. 

Further  we  do  not  think  that  it  can  he  held  in  such  a  case 
that  the  plaintiff  can  only  recover  a  proportional  share.  The 
correct  principle  in  regard  to  such  cases  appears  to  have  been  laid 

down  in  Boydonath  Bag  v.  Grish  Ghundar  Boy  (x).  It  is,  therefore, 
unnecessary  for  us  to  consider  the  second  question  referred,  as 
this  disposes  of  the  question  as  to  whether  the  plaintiff  in  this  suit 

•  can  maintain  his  claim  or  not. 

It  follows,  therefore,  that  the  order  of  the  learned  Divisional 
[  Judge    must  be  upheld  though  on  different  grounds  from  those  on 
which  it  was  based. 

The  appeal  is  dismissed  with  costs  accordingly. 
(J)  J.  L.  R.;  Ill  Calc,  26. 


APPBltiTK   ElDl. 


July  1905.  ]  CIVIL  JUDGMENTS-No.  58.  199 

No-  58- 

Before  Sir   William   Clark,  Kt.,  Chief  Judge, 

and  Mr.  Justice  Reich 

RAM  RAKHA  MAL  AND  OTHERS,— (Defendants),  -APPEL- 

LANTS, 

Versus 

BALWANT  SINGH  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  273  of  1902. 

Custom — Alienation — Alienation  by  a  J  at  proprietor  of  anc-stral  property 
— Suit  by  the  son  of  the  alienw  to  declare  the  alienation  invalid  and  not 
binding  after  the  alienor's  death— Competence  cf  the  reversioners  of  such  son 
to  continue  the  suit  or  appeal  on  the  death  oj  the  son—Sidhu  Jats  of  Attari, 
Tahsil  Tarn  Taran,  Arnritsar  District  -  Necessity— Burden  of  proof —Value  of 
suit  to  set  aside  a  sale  of  land  assessed  to  Government  revenue. 

'A'  sued  for  a  declaration  that  a  sale  made  by  his  father  'K'  of  ancestral 
property  for  Rs.  11,151-14  would  not  affect  bis  reversionary  rights,  on 
the  ground  that  there  was  no  valid  necessity  for  the  alienation,  and  that  '&' 
was  not  competent  to  effect  ic.  The  District  Judge  found  that  the  alienation 
was  valid  to  the  extent  of  Rs.  5,701.  Both  parties  being  dissatis6ed,  the 
vendees  preferred  an  appeal,  and  the  plaintiff  filed  cross-objections  against 
the  decree  of  the  District  Judge.  Daring  the  pendency  of  the  appeal  in  the 
Chief  Court  the  plaintiff  died.  The  vendees  applied  for  the  substitution 
of  the  plaintiff's  parent?,  and  the  Court  brought  his  mother  and  uncles 
on  to  the  record  as  repesentftives  for  the  purposes  of  the  appeal,  and  the 
utiles  alone  for  the  purposes  of  the  cross-objections.  At  the  hearing  of 
the  appeal  the  vendees  contended  that  the  claim  being  personal  to  the 
plaintiff,  the  cause  of  action  did  not  survive,  and  that  the  suit  should, 
therefore,  be  dismissed.  The  parties  were  SidLu  Jats  of  Attari,  Tahsil  Tarn 
Taran,  in  the  Amritsar  District. 

Held,  that  the  cause  of  action  survived  to  the  plaintiff's  uncles,  who 
were  entitlod  to  defend  the  appeal  and  to  support  the  cross-objections 
filed  by  the  deceased  ;  that  under  the  Punjab  Customary  Law  a  reversion- 
ary heir  does  not  derive  his  title  from  or  through  the  last  male  owner  of 
the  estate,  but  from  the  customary  rule  which  plactsa  restriction  upon  the 
owner's  power  of  disposition  of  ancestral  property  and  renders  him  liab 
to  be  controlled  in  tbat  respect  by  his  collateral  heirs,  and  that  a  suit  for  the 
declaration  of  such  a  right  consequently  does  nut  abate  on  the  death  of  a 
plaintiff  who  leaves  reversioners,  as  that  right  can  be  exercised  by  those 
reversioners. 

The  nature  of  a  reversioner's  right  to  contest  an  alienation  by  a  widow 
nnder  Hindu  Law  considered  and  compircd  with  a  reversioner's  right  to 
contest   an  alienation    by  a   male  proprietor  under   Customary    Law. 

The  value,  for  purposes  of  jurisdiction  of  a  Buit  to  set  aside  a  sale 
of  land  assessed  to  Government  revenue,  is  not  the  amount  cf  sale 
consideration  but  thirty  times  the  annual  assessment. 
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Held,  on  tho  merits  that  the  vendees,  npon  whom  the  onvs  f.rohandi 
rested,  had  failed  to  prove  that  the  property  was  not  ancestral  or  that 
the  alienor  was  not  subject  to  the  ordinary  rule  restricting  alienation  to 
cases  of  necessity  or  that  there  was  any  valid  necessity  for  the  alienation 
in  dispute  for  a  sura  exceeding  Rs.  4,150. 

Isri  But  Koer  v.  Mussammat  Hanslutti  Koerain  (*),  Mussammat  Chand 
Kaur  v.  Pattab  Singh  (2),  Bhagwanta  v.  Sulhi  (3),  Chheddu  Singh  v. 
Durga  Bei  (*),  Ayyadorai  Pillaiv.  Salai  Ammal  (5),  and  Achha  v.  Gaman  ("), 
distinguished. 

Mussammat  Lachmi  v.  Biwan  Amin  Chand  ('),  Roda  v.  Barnam  (8),  Jowala  v. 
Biro,  Singh  (9),  Jhanda  Singh  v.  Gartnukh  Singh  (10),  Gujar  Singh  v. 
Mohru  (>l),  Lehna  v.  Mussammat  Thakri  (»"-),  and  Balulai  v.  Ganesh 
Shanhar  (1S),  cited  and   followed. 

First  afpealfrom  the  decree  of  W.  A.  Earns,  Esquire,  District 
Judge,  AmritsQT,  dated  14tJi  February  1902. 

Beechey  and  Parker,  for  appellants. 

Oertel  and  Gur   Charan  Singh,  for  respondents, 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by— 

21s(  Fehy.  1905^  Reid,  J.— A  preliminary  objection  that   this   appeal  lay  to 

the  Divisional  Court  was  overruled.  The  valuation  in  the 
Court  below  was  on  the  sale  consideration,  which  was 
erroneous.  Thirty  times  the  annual  revenue  of  land  assessed  to 
revenue  and  the  value  of  the  property  not  assessed  constituted 
the  value  for  purposes  of  jurisdiction,  but  we  see  no 
reason  to  doubt  that  that  value  exceeds  Es.  5,000.  The 
respondent  filed  cross-objections  under  Section  501  of  the 
Code  of  Civil  Procedure,  and  did  not  object  to  the  jurisdiction 
of  this  Court.  Und^r  the  circumstances,  the  appeal  having 
been  admitted  and  the  record  translated  and  printed  we 
deemed  it  unnecessary  to  delay  the  hearing  for  the  purpose 
of  assessing  the  value,  this  Court  having  power  to  assume 
jurisdiction  by  transferring  to  itself  an  appeal  which  lies  to 
the  Divisional  Court.  Counsel  for  the  respondents  subse- 
quently pointed  out  that  in  a  suit  instituted  by  tho  mother 
of  the  plaintiff  the  valuation  was  coi'rectly  assessed  at  more 
than  Rs.  5,000. 

C)  L.  P.,  10  I.  A.,  150.  (')  97  P.  /?.,  ISP?. 

(*)  L.  P..  15  I.  A.,  15G.  (8)  18  P.  1!.,  1805,  F.  R 

(s)  I.  L.  P.,  XXII  All.,  33.    F.  B.    («)  55  P.  B.,  1003.  F.  B 
(4)  I.  I.  R.,  XXII  All.,  382.  (»<>)  93  P.  P.,  1901 

(B)  7.  L.  P.,  XXIV  Mad.,  405.        (")  88  P.  P.,  180;?. 
(e)  120.P.  P.,  1893.  (1S>  32  P.  P.,  1805,  F  B 

(xs)  I.  L.  B.,  XXVII  Bom.,  102. 
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The  first  point  argued  for  the  appellants  was  that  the 
snit  ma3t  be  dismissed,  the  claim  being  personal  to  the  plaintiff- 
respondent,  who  died  after  the  appeal  was  filed  and  the  cause  of 
action  not  haying  survived  him.  Judgment  on  this  point 
was   reserved. 

The  suit  was  by  the  only  son  of  the  alienor,  for  a 
declaration  that  the  alienation  would  not  affect  his  rights 
after  his  father's  death. 

It  was  decreed  to  the  extent  that  approximately  half  the 
sale  consideration  would  not  "  affect  the  rights  of  the  plaintiff  on 
the  death  of  his  father."  The  decree  further  provided  that 
the  costs  incurred  by  the  parties  would  be  borne  by  themselves. 
For  the  appellants  several  rulings,  which  are  not  in  point, 
were  cited,  war.,  Muhammad  Suliiman  Khan  v.  Muhammad 
Yar  Khan  (*),  Bltip  Indar  Bihadur  Singh  v.  Bijai  Bahadur 
Singh  (a),  Mehii  v.  Bihadar  (3),  and  Say  ad  Zahurv.l  Hassan  v. 
Ganda  Mil  (*).  These  authorities  establish  the  rule  that  an 
appellate  decree  ousts  the  decree  appealed,  which  becomes  incap- 
able of  execution,  and  that  the  Court  below  has  not  jurisdic- 
tion to  amend  its  decree  or  the  decree  of  the  Appellate  Court 
after  decree  on  appeal,  the  appeal  making  the  question  raised 
in  appeal  subjudice  and  no  longer  judicata. 

On  the  death  of  the  plaintiff-respondent  the  appellants 
applied  for  the  substitution  of  his  parents,  and  a  Division 
Bench  of  this  Court  brought  his  mother  and  uncles  on  to 
the  record  as  his  representatives  for  the  purposes  of  the 
appeal,  on  the  groan  1  that  the  mother  had  limited  rights, 
aiid  that  her  existence  would  not  preclude  a  suit  by  the 
uncles  for  a  declaration  that  the  alienation  did  not  affect  their 
rights.  The  Court  further  held  that  the  substitution  of  the 
uncles  would  obviate  the  nece-sity  for  fresh  litigation,  and 
adopted  the  construction  of  Section  367  of  the  Code  of  Civil 
Proceduro  in  Balabai  v.  Ganesh  S\ankir  (5)  at  pp.  168-9. 

The  uncles  alone  were  substituted  for  the  plaintiff  on  the 
reoord  of  tho  latter's  cross-objections  under  Section  56 1  of 
the  Code.  We  concur  in  tho  opinion  expressed  by  the  Divi- 
sion Bench  that  the  last  sentence  of  Section  367  means  that 
the  Court  should  decide  no  more  than  the  question,  who 
shall   be   brought  on  for  the  purpose  of  defending  or  prosecuting 


(•)  J  I.  li.,Xl  B.  (5)  30  P.  R.,  1900. 

(»)  /  L.  R.,  XXlll  All.,  152.  P.  C.        (♦)    i  P.  R.,  IWI, 
(*)  I.L.R.,XXyU  Bum.. 
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an  appeal,  and  that  the  decision  does  not  conclude  claims 
by  persons  setting  up  title  as  heirs  of  the  deceased  plaintiff 
or  appellant. 

The  contention   that  the   cause  of  action   did  not  survive 
the   plaintiff  has,  in   our  opinion,  no   force. 

lie  represented  the  estate  which  devolved  from  his 
ancestor,  and  sued,  not  as  the  son  of  the  alienor,  but  as  the 
person  entitled  after  the  alienor's  death,  his  allegation  being 
that  the  estate  was  ancestral  in  his  father's  hands  and,  as 
such,  incapable  of  alienation  except  under  special  circum- 
stances. His  presence  precluded  a  suit  by  his  uncles,  except 
on  the  allegation  that  he  had  colluded  with  the  alienor  or 
alienee,  and  on  his  death  the  bar  to  a  suit  by  his  uncles 
was  removed,  and  they  represent  the  estate  subject  to  the 
claims  of  nearer  heirs.  It  has  not  been  suggested  that  they 
are  not  now  the  nearest  male  reversioners  and,  in  our  opinion, 
they  are  entitled  to  continue  the  suit.  No  peculiar  con- 
siderations which  affect  their  claim,  such  as,  consent  to 
or  ratification  of  the  alienation  and  the  nature  of  the 
estate  in  the  alienor's  hands,  whether  ancestral  or  self- 
acquired,  so  far  as  they  are  concerned,  have  been  seriously 
pressed  by  cjuasal  for  tha  appellants,  and  as  remarked 
by  their  Lordships  of  the  Privy  Council  in  Isri  But  Koer 
v.  Mussammat  Uansbutti  Koerain  (x),  it  is  not  readily  con- 
ceivable that  the  decision  will  be  fruitless,  the  questions 
involved  in  the  appeal  being  of  such  a  nature  that  their 
decision  will  constitute  so  strong  an  authority  in  point  as 
probably  to  prevent  further  litigation,  as  remarked  by  the 
Division   Bench  which   brought  the   uncles  on    to  the   record. 

In   Mussammit  Lachmi  v.  Diwan  Amiii  Chand  (2)  the  judg- 
ment  ran  as  follows  : — "  Broadly   viewed,    the     suit   was  by 
"  a  widow,   representing  the   estate  of   her  deceased   husband 
"  to  recover  from   an   alleged  trespasser  a  portion  of  the  estate 
"  which  he  had   unlawfully   taken  possession  of  and  claimed  fco 
"  hold   adversely  to   the   widow   and  those    who   might    come 

"after  her , ,.., 

"  It  could     scarcely     be    denied    that    the  right   to   sue  sur- 
vived,  and  that   the   widow's  legal  representative  would  be 
'  the   next  heir,   after   the   widqw,     to  the   latter's     deceased 
;t  husbaud." 

The   Court  decided  that  the   right   to   appeal   or,    in  other 
words,    the  right  to    sue,   tho    appellant    having  becu   plaintiff, 

(»)  4  R-,  10  I.  A.t  150.         (a)  97  P.  B„  1893. 
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survived,    and   that  the  suit   was  not   of   a  class   to  which   the 
maxim  actio  personalis  moritur  cum  persona  could  be  applied. 

In  Bola  v.  Harnam  (*),  the  Fall  Bench  said  :— "  We  have 
"  already  expressed  our  opinion  that  the  present  plaintiff  does 
"  derive  his  right  to  possession  of  the  land  in  suit  from  or 
11  through  the  hist  male  owner.  But  does  he  derive  his  right 
11  to  sue  for  possession  from  or  through  sach  person  ?  In  our 
"  opinion,  he  docs  not,  inasmuch  m  his  right  to  sue  for 
"  possession,  in  spite  of  the  last  owner's  act  of  alienation,  is 
"  derived  from  no  individual  but  from  the  customary  rule 
M  which  places  a  restriction  upon  the  owner's  power  of  disposi- 
"  tion  of  ancestral  property  and  renders  him  liable  to  be  con- 
"  trolled  in  that  respect  by    hi3   collateral   heirs." 

In   Joicili   v.    Hira    Singh    (2),    Chatterji,   J.,    said: — "In 

"customary  law inheritance 

M  opens  out  on  the  death  of  the  father  and  not  before.  But 
"  a  right  to  sue  for  the  declaration  of  invalidity  of  an  improper 
"alienation  vests  in  the  son  and  ordinarily  in  all  agnates  descend- 
"  ed  from  the  common  ancestor,  which  remains  potential  as 
"  long  as  such  an  alienation  is  not  made,  and  comes  into  actual 
"  existeuce  as  soon  as  one  is  made/'  At  a  late  stage  of  the 
hearing  counsel  for  the  appellant  cited  Sahyahani  Ingle 
Sahib  v.  Bhavani  Bozi  Sahib  (3),  in  which  a  Division 
Bench  held  that  an  appeal,  by  a  person  who  had  sued  as 
reversioner  under  Hindu  law  to  set  aside  an  alienation  by 
a  widow,  abated  on  the  death  of  the  appellaut,  the  cauie 
of  action  not  surviving  to  his   son. 

The  suit  had  been  dismissed  on  the  ground  that  the 
plaintiff  had  failed  to  prove  that  he  was  related  to  the  last  male 
owner.  The*Division  Brnch  held  that  the  right  on  which  the 
plaintiff  sued  was  personal  to  him  and  cited  Jsri  Dut  Koer 
v.  Mutsmmat  HambuUi  Koera'n  cited  above,  Mnssammat 
Chand  Ka>ir  v.  Pariah  Singh  ('),  Bhigwanta  v.  Sukhi  (*), 
Chiddu  Singh  v.  Durga  Dei  (°),  and  reconciled  Ayyadomi 
Pillai  v.  Salai  Ammal  (7),  a  judgment  of  a  Division  Bench, 
of  which  one  of  their  number  was  a  member,  with  their 
own,  as  treating  suits  for  setting  aside  alienations  as  cases  in 
which  a  reversioner,  such  as  a  daughter,  would  not  be  entitled 
to   represent  remoter  reversioners. 

(')  IS  P.  R.,  1S:)5,  F.  U.  (')  L.R.,  13  /.     i. 

bS  P.  R.,  1H03,  r.  B.  (»>  /.  L.  R.,  XXII  All.,  33,  F.  D. 

(*)  7.  L.  R.,  XXVII  Mad  ,  588.     (•)  I.  L.  R..  XXII  All.,  382 
(')  /.  L.  R.t  XXIV  Had.,    : 
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In  Isri  Put  Koer  v.  Mussammat  Hambutti  Koerain,  their 
Lordships  incidentally  held  that  a  declaration  in  favour  of 
collateral  male  relatives  under  Hindu  Law  would  not  be  binding 
as  res  judicata  between  the  alienating  widow  and  a  new  reversioner, 

In  Mussammat  Chand  Kaur  v.  Partab  Singh,  a  suit  was 
instituted  by  the  four  nearest  agnates  of  a  deceased  Hindu  for  a 
declaration  that  an  alienation  by  his  widow  did  not  affect  their 
rights.  It  was  pleaded  that  a  previous  suit  by  two  of  the  plaintiffs 
barred  the  present  suit.  Their  Lordships  held  that  the  remaining 
plaintiffs  could  not  be  barred  from  obtaining  a  declaratory  decree, 
which  would  have  the  effect  of  protecting  the  reversionary 
interests  of  themselves  and  of  their  lineal  descendants,  and  said : 
"  Now  the  cause  of  action  has  no  relation  whatever  to  the  defence 
"  which  may  be  set  up  by  the  defendant,  nor  does  it  depend 
"  upon  the  character  of  the  relief  prayed  for  by  the  plaintiff. 
"  It  refers  entirely  to  the  grounds  set  forth  in  the  plaint  as 
"  the  cause  of  action,  or,  in  other  words,  to  the  media  upon 
"  which  the  plaintiff  asks  the  Court  to  arrive  at  a  conclusion 
"  in  his  favour."  In  Ayyadorai  Pillii  v.  Salai  Ammal,  it  v/as 
stated  to  be  established  law  that  with  reference  to  res  judicata, 
a  qualified  heir,  such  as  a  daughter,  represents  the  estate,  and 
that  a  decision  properly  and  fairly  obtained  against  her  in  regard 
to  a  matter  connected  with  the  inheritance  is  binding  upon 
persons  entitled  to  take  the  estate  in  succession  to  her  as 
reversionary  heirs  of  the  last  male  owner. 

In  Bhigwanta  v.  Sukhi,  Strachey,  C.  J.,  said  :— «"  That 
"  the  reversionary  heir  under  Hindu  Law  derived  his  title  not 
"  from  any  other  reversioner  but  from  the  last  full  owner 
"  of  the  estate,  and  that  he  could  see  no  justification  for  intro- 
"  ducing  a  fiction  to  the  contrary  effeat  merely  to  avoid  a  result 
"  which  the  Court  might  consider  inexpedient."  The  learned 
Judge  followed  &dictum  of  Mahmud,  J.,  in  an  unreported  case, 
as  follows: — "I  think  it  is  quite  clear  from  what  I  have  said 
"  that  there  is  no  authority,  and  there  can  be  no  reason  in  juristic 
"  principle  for  maintaining  the  proposition  that  the  reversionary 
"  right  under  the  Hindu  Law  is  a  kind  of  heritable  estate  which 
"descends  from  the  father  to  the  son,  maintaining  a  kind  of 
"  privity  of  blood  for  purposes  of  estoppel,  the  plea  of  res 
"  judicata  or  the  bar  by  limitation." 

In  Ghhiddu  Singh  v.  Durga  Dei,  a  Division  Bench  of  the 
Allahabad  High  Court  hold  that  reversioners  of  a  deceased 
Hindu  were  not  bound  by  the  decision  in  a  previous  suit 
instituted  by  other  reversioners. 
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In    Jticala   v.  Eira    Singh,    above   cited,  it  was   held  that 
the      existence   of  collateral?,     who   had     not   assented     to   an 
alienation,  kept   the   right  of   contesting    tne  F«"rae   alive,    and 
that  a    pon  horn    after  the  alteration   conld   exeicise  that  right. 
Authorities  on    the   ri?ht     of   reversioners    under    Hindu    La-* 
to  contest    an   alienation  by   a  widow   are  not  applicable  to  the 
right   given    by  Customary    Law   in   this    Province    to   contest 
an    alienation    by   a   male    proprietor.       The     customary     rule 
referred     to    in    FrrJa  v.    Hr.rnnm,    above    cited,    as   rendering 
a  proprietor   liable  to  be  controlled    in  respect   of  alienation   by 
collaterals,  creates  a  right  which  can  be  exercised  by  the   person 
immediately  interested,  ard  we  see  no    reason   for   holding  that 
on   the   death  of   that   person     the   cause   of    action    does   not 
survive  to  the  person  who  then  becomes   immediately   interested. 
That   person   does  not  derive  his    title  from  tte  last  male   owner 
of    the  estate   as   under   Hindu  Law,  but   from    the  customary 
rule  above  referred    to.     The  only  persou  who   can  be   described, 
as    full    owner   is  the  common   ancestor  who   acquired   the   pro- 
perty in    suit.     For   these    reasons    we    hold  that  the  cause    of 
action    survived   to  the   alienor's    brothers,   and   that   they    are 
entitled  to   defend   the   appeal    and   to   support   cross-objections 
filed    by    the   original     plaintiff. 

The  next  objection  taken  for  the  appellant  was  that  a  large 
portion  of  the  property  in  suit  descended  to  the  alienor  from  a 
granduncle,  and  Jhaniia    8  ■    Gurviukh  Singh  (l)  was   cited. 

That  authority  is  inapplicable,  as  it  dealt  with  the  property 
acquired  by  the  uncle  of  the  alienor.  No  attempt  has  been  made 
to  prove  that  the  property  in  suit  did  not  descend  from  the 
common  ancestor,  Sardar  Shiam  Singh,  as  alleged  by  the  plain- 
tiff. The  alienor  could  have  controlled  his  grandnncle's 
dealings  with  it,  and  tho  alienor's  son  can  consequently  control 
alienation   thereof.     Gujar   Singh   v.    Mokru  (a)   is   in  point,   as 

\na  v.  Mussammat  Thakri  (3). 

The  neit  objection  was  that  the  alienor  was  not  gov- 
erned by  the  Customary  Law  of  the  Central  Punjab,  his 
ancestor  having  emigrated  from  Rajpntana  and  having  been 
governed  by  Hindu  Law.  In  volume  I,  Griffiu's  Punjab 
Chiefs,  it  is  slated  that  an  ancestor  left  Jasalmir  in  Raj- 
pntana for  Putiala  about  !).,  and  that  another  ancestor 
went  from  Patiala  to  Amritsar  and  became  a  "  Singh  "  about 
1735  A.I).    The   fanrWy   has  for   generations  lived  on  the  profits 

(')  °3  P.  i?„  1901.  ( *)  88  P.  B„  1&-J3. 

(*)  ss  r.n.,  lb'jo,  i\  a. 
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of  agricultural  land,  though  some  members  of  it  were  in 
militai'y  and  other  service,  and  we  see  no  reason  for  holding 
that  it  was  not  governed  by  Customary  Law  to  the  same  extent 
that  other  landowning  Jat  Sikh  families  in  the  Central  Punjab 
are  governed  by  tliat  law.  No  evidence  has  been  pointed  to  in 
support  of  the  plea  that  the  family  is  governed,  in  matters 
of  alienation  and  inheritance  by  Hindu  Law.  In  Rattigan's 
Digest  of  Customary  Law,  paras.  59  and  61,  numerous  authori- 
ties are  cited  for  the  rule  that  ancestral  immovable  pro- 
perty is  ordinal  ily  inalienable,  especially  amongst  Jats 
residing  in  the  central  districts  of  the  Punjab.  It  has 
been    admitted  that   the   alienor  is  a  Jat. 

Acliha  v.  Guman  (l)  was  ciled  for  the  appellant  as 
authority  for  the  proposition  that  houses,  gardens  and  shops, 
though  immovable  property,  are  alienable  even  though  an- 
cestral. The  authority  cited  dealt  with  a  house  and  movables 
bequeathed  to  the  alienor  by  his  mother-in-law,  and  Plowden, 
C.J.,  was  careful  to  point  out  that  the  property  in  suit  was 
"  non-ancestral."  In  our  opinion  the  whole  of  the  subject- 
matter  of  the  sale  impeached  was  ancestral  property  in  the 
hands  of  the  plaintiffs'  father  and  alienable  for  necessity  only. 
Consent  has  not  been  pleaded  in  this  Court,  though  it  was 
suggested  that,  had  the  brothers  of  the  alienor  been  plaintiffs, 
that  plea  might  have  been  raised. 

The  only  remaining  question  is,  what  consideration  passed, 
and  how  far  that  consideration  was  for  necessity.  The  cross- 
objection  can  be  considered  in  this  context.  Ram  Rakha  Mai, 
vendee  and  father  of  the  other  two  vendees,  was  examined, 
and  admitted  (p.  o4  of  the  paper  book)  that  he  was 
thoroughly  acquainted  with  the  circumstances  of  the  alienor's 
family,  and  his  counsel  has  argued  that  he  must  have  acted 
in  good  faith,  because  his  family  had  lent  money  to  the 
alienor's  family  for  generations. 

From  this  witness'  deposition  it  is  apparent  that  he  un- 
successfully attempted  to  obtain  from  the  Court  of  Wards  money 
alleged  to  be  due  from  the  alienor's  mother  before  the  alienor 
undertook  the  responsibility  of  liquidating  that  debt.  The 
witness  was  aware  that  an  allowance  was  paid  to  the  alienor,  and 
we  do  not  believe  iiiat  he  was  not  aware  that  the  latter  was 
taking  loans   from   other    whilj    under  the  Court  of  Wards. 


(')  120  P.  R.,  1893. 
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The  details  of  the  consideration  have  been  set  out  by 
the  Court  below,  and  we  see  no  reason  for  differing  from 
that  Court's  finding  that  the  whole  consideration  passed, 
including  Us.  950  debt  of  the  alienor's  mother,  the  costs 
of  a  suit  instituted  by  the  principal  vendee  against  the 
alienor,  and  interest.  When  the  alienor  became  sui  juris, 
at  the  end  of  1898  or  the  beginning  of  1S99,  his  debt  to 
the  vendee  had  run  up  to  about  lis.  4,000,  and  on  the  24th 
May  1S99  he  executed  a  promissory  note  in  favour  of  the 
vendee  for  Rs.  4,870.  The  suit  above  referred  to  was  in- 
stituted on  this  note  and  was  compromised,  the  alienor  execut- 
ing two  mortgage  deeds  on  the  5th  October  1899  in  favour 
of  the   vendee  for  Rs.   5,000   and  Rs.  1,790,  respectively. 

The  Court  below  has  found  that  the  income  of  the 
alienor,  when  he  attained  majority,  was  Rs.  5,000  per  annum, 
aud  that  while  being  educated  at  the  Chiefs'  College, 
Lahore,  he  was  allowed  Rs.  35  per  mensem,  his  board, 
college  fees,  etc.,  being  paid  for  separately.  These  findings 
have  not  been  disputed. 

The  Court  further  found  that  within  two  years  of  coming 
of  age  the  alienor  had  run  through  his  property,  worth 
about  Rs.  2,00,000.  We  concur  with  the  Court  below  in 
holding  that  the  item  of  Rs.  3,000,  alleged  to  have  beeu 
advanced  for  payment  of  debts,  was  advanced  iu  cash  as 
an   inducement  to  the   alienor  to   effect   the   sale  in  suit. 

Shankar  Das,  witness  for  ihe  purchasers,  at  page  30  of 
the  paper  book,  deposed  that  the  alienor  owed  him  Rs.  2,400, 
for  which  he  obtained  a  decree  about  May  1900  ;  that  at 
the  alienor's  request  he  sent  a  hundi  for  Rs.  2,000  to  the 
principal  purchaser,  who  told  him  that  the  purchase-money 
had  been  paid  to  the  alienor,  and  that  the  alienor  told 
him  that  his  brother,  Harbaus  Singh,  had  taken  the 
Rs.   3,000  and  would  pay. 

Had  the  sum  been  intended  for  payment  of  debts,  the 
purchaser  would,  in  our  opinion,  have  seen  that  it  was 
paid   to   creditors.     The    rest   of  the  evidence   as   to  this  item 

hat  the  sum  was  alleged  to  be  required  for  payment  of 
debts.  Although  the  principal  purchaser  deposed,  page  34  of 
the  paper  book,  that  he  sent  his  own  men  with  the  alienor 
that  they  might  see  to  the  payment  to  creditors,  there  is 
no  evidence   of   such  payment. 
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Bulaki  Mai,  witness  for  the  purchasers,  page  29  of  the 
paper  book,  deposed  that  the  alienor's  brother,  Barbaras 
Singh,  had  purchased  the  alienor's  rights  in  certain  land, 
and  had  paid  him  Rs.  8,000  owed  to  him  by  the  alienor. 
It  is  extremely  unlikely  that  Harbans  Singh  was  a  party 
to  the  sale  in  suit  or  did  anything  which  could  be  con- 
strued as  assent  to  that  sale. 

We  also  concur  with  the  lower  Court  in  holding  that  the 
suit  instituted  by  the  principal  purchaser  on  the  promissory 
note  for  Rs.  4,876  was  unnecessary.  The  promptness  with 
which  the  suit  was  compromised  leads  to- the  conclusion 
that  further  security  would  have  been  given  by  the  alienor 
without  suit,  and,  as  remarked  by  the  lower  Court,  it  has 
not  been  proved  that  the  alienor  refused  to  give  such  security 
before  suit. 

The  item  of  Rs.  1,000  alleged  to  have  been  paid  to  one 
Rustomji,  apparently  to  avoid  a  prosecution  was,  in  our 
opinion,  not  for  necessity.  Rustomji  was  not  called  as  a 
witness,  and  the  price  of  the  bicyclo  alleged  to  have  been 
purchased  was  not  proved.  As  stated  above  the  two  mortgage 
deeds  of  the  5th  October  1899  were  for  Rs.  5,000  and 
Rs.  1,790,  respectively. 

The  Rs.  5,000  was  for  the  amount  due  on  the  promissory 
note  at  date  of  suit,  leaving  a  balance  of  Rs.  66,  the  amount 
alleged  to  be  due  being  Rs.  5,066.  The  suit  was  instituted 
on  the  22nd  August  1899,  and  included  a  claim  for  Rs.  190 
interest   on    the  promissory   note. 

The  item  found  by  the  Court  below,  and  not  denied,  to 
have  become  due  before  the  alienor  became  mi  juris,  amount 
to  Rs.  4,125-8-3. 

They   are   set  out  at  page   88   of   the  paper  book. 

We  concur  with  the  Court  below  in  allowing  the  first 
nine  items.  Although  the  alienor's  wife  had  ornaments  suitable 
to  her  position,  the  expenditure  of  Rs.  1,196-7-3  on  new 
ornaments,  during  a  period  of  five  or  six  years,  was  not 
excessive,  having  regard  to  the  position  of  the  family. 
The  6th  item,  for  the  bond  executed  by  the  alienor's  mother, 
is  more  doubtful,  but  having  regard  to  the  fact  that  a  far 
smaller  sum  was  allowed  for  the  alienor's  marriage  than  was 
expended  on  his  brothers'  marriages,  it  was  not  unnatural 
that  his    mother   should   supplement  the  amount   allowed   by 


Jcly  1905.  ]  CIVIL  JUDGMENTS— No.  53.  209 

borrowing,  and  the  alienor  was  justified  in  undertaking  the 
liability  on  her  being  unable  to  pay.  The  last  item, 
Rs.  670,  interest  en  this  amount,  should,  in  our  opinion,  not 
be  allowed.  As  above  stated  the  principal  vendee  had  failed 
to  obtain  payment  from  the  Court  of  Wards  and  fell  back  ou 
the  minor  son.  On  the  whole  he  may  consider  himself  fortunate 
to  have  recovered  the  principal  sum. 

The  loan  of  the  other  items  was,  in  our  opinion,  justified, 
having  regard  to  the  value  of  the  alienor's  property  and  to 
the  modest  allowance  made  to  him.  The  statement  of  the 
principal  vendee,  that  the  alienor  lived  with  his  wife  in  a 
separate  house  while  at  the  Chiefs'  College,  has  not  been 
contradicted.  The  expenditure  represented  by  these  items 
was  not  excessive. 

The  items  allowed  amount  to  Rs.  3,455-8-3,  considerably 
less  than  the  amount  secured  by  the  promissory  note,  and 
interest  at  12  per  cent,  per  annum  for  eight  months,  January  to 
September  1899,  inclusive,  would  amount  to  something  less  than 
Rs.  280. 

Borrowing  after  the  alienor  became  sui  juris  could  have 
been  necessitated  by  gross  extravagance  only,  and  the  amount 
for  which  the  promissory  note  is  binding  on  the  collaterals 
was  something  less  than  Rs.  3,735  at  the  date  of  the  execution 
of  the  mortgages.  There  was,  therefore,  no  balance  to  bo 
carried  on  to  the  mortgage  for  Rs.  1,790,  either  for  principal 
or  for  interest  We  have  already  found  that  the  Rs.  1,000, 
and  the  amount  debited  to  the  expenses  of  suit,  cannot  be 
allowed,  and  the  Rs.  500  kept  in  deposit  must,  of  course, 
be  disallowed.  No  attempt  to  prove  necessity  for  this  item 
has  been  made.  We  see  no  reason  for  allowing  more  than 
Rs.  52  as  costs   of  the  mortgage  deed  for  Rs.  5,000. 

Interest  at  12  per  cent,  per  annum  on  Rs.  3,787  (R*.  3,735 — 
Rs.  52)  from  the  beginning  of  October  1899  to  the  end  of 
May  1900  amounts  to  Rs.  3U3,  and  the  amount  due  when 
the  sale  was  effected  was  Ks.  4,090.  The  proprotionate 
cost  of  the  sale-deed  was  not  more  than  Rs.  60.  The  amount 
in  respect  of  which  the  consideration  for  the  sale  in  suit 
binds  the  estate  is,  therefore,  Rs.  4,150. 

We  dismiss  the  appeal  and  allow  the  cross-objections 
to  the  extent  of  modifying  the  decree  of  the  Court  below 
by  giving   the  respondents   a   declaration  that  the  sale  in  suit 
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will  affect  their  rights  on  the  death  o£  Sardar  Kalwant  Singh  to 
the  extent  of  Rs.  4,150  only.  The  appellants  will  pay  to  the 
respondents  two-thirds  of  the  costs  incurred  by  the  latter  in 
this   Court.     The  lower   Court's    order   as   to   costs  will  stand. 

Appeul  dismissed. 


No.  59. 
Before  Mr,  Justice  CJuttterji,  G.  L   E.,  and 
Mr.  Justice  Robert&on. 

r  RAM   NAltAIN— (Plaintiff),— PETITIONER, 

MlSCFilANEOUS     )  p 

SlDK. 


( 


MAHARAJ  NALIAIN  AND  OTHERS,- (Defendants),— 

RESPONDENTS. 

Civil  Miscellaneous  No.  195  of  1904. 

Appeal  to  Privy  Council -Concurrent  findings  on  facts— Substantial 
question  of  law — Procedure — Civil  Procedure  Code,  1882,  Section  GOG. 

When  upon,  questions  of  fact  the  decision  of  the  Chief  Court  ia 
concurrent  with  tbat  of  the  Court  of  original  jurisdiction,  and  the 
question  of  law  only  arises  if  the  concurrent  landings  are  reversed, 
held,    that    such     a   question    is   not   a   "substantial    question    of   law" 

involved  in  the  appeal  within  the  requirements  of  Section   500  of   the 

Code  of   Civil  Procedure. 

BanJcelxl  v.  Jagat  Nurain  (l)5  Sukalbutti  Mandrani  v.  Babu  Lai 
Mandor  (2),  and  Likal    v.  Shariful   Hassan  Khan  (3),  cited  and  followed. 

Application  for  leave  to  appeal  to  the  Privy  Council  from  a 
decree  of  the  Chief  Court  of  the  Punjab,  dated  1th 
November  1903. 

Ishwar  Dae,  for  petitioner. 
Shadi  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  hy — 

217    l/i    7  1905  Ceatterji,  J. — In  this  case  the  lower  Court  found  in  favour 

of  the  plaintiff-appellant  on  the  point  of  limitation,  but  against 
him  on  the  question  of  adoption.  This  Court  on  appeal  held  that 
the  claim  was  barred  by  time  and  also  that  plaintiff  had  not  been 
adopted.  There  is  thus  a  concurrent  finding  of  this  Court  and  the 
District  Court  on  the  facts,  and  the  point  for  our  consideration  is, 
whether  under  the  circumstances  it  can  be  said  that  thex*e  is   a 

(l)  I.  I.  B>,  XXUJ  All.,  94         C")  I-  •&•  -R-,  XXVIII  Cal.,  190, 
(3)  48  P.  £.,  1904. 
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substantial  question  of  law  involved  in  the  appeal  to  the  Privy 
Council  within  the  meaning  of  Sjction  596  of  the  Code  of  Civil 
Procedure. 

It  is  admitted  that  if  .we  had  simply  concurred  with  the 
judgment  of  the  lower  Court  on  the  facts  no  appeal  would  have 
lain,  and  we  do  nob  sea  how  the  mere  circumstance  that  we  have 
on  the  respondents'  objection  found  against  the  appellant  on  the 
point  of  limitation  can  make  any  difference.  Banke  Lai  v. 
Jaaat  Narain  (*),  Sukalbafti  Mandrani  v.  Babu  Lai  Mandor  (2), 
and  Likal  v.  Shariftd  Hassan  Khan  (3),  are  authorities  against 
the  appellant's  contention,  and  in  the  case  last  mentioned 
several  others  are  noticed  which  it  is  unnecessary  to  quote  here. 
We  agree  in  the  view  taken  in  theso  rulings  and  hold  that 
there  is  no  substantial  question  of  law  involved  in  the  present 
appeal  on  which  a  certificate  can  be  granted  by  us. 

We  accordingly  reject  the  application  for  a  certificate  to 
appeal  to  the  Privy  Council  and  leave  the  appellant,  if  so  advised, 
to  apply  to  their  Lordships  for  permission  to  do  so. 

The  petitioner  will  pay  costs  to  the  respondents. 

Application  dismissed. 


IDE 


No.  60. 

Before  Mr.  Justice  Chatterji,  C.  I.  E.,  and  Mr.  Justice 
Kensington. 
^ARM  S1XGH,— (Dkfesdast),— PETITIONER, 

Versus 

KHEMSINGH— (Plaintiff),— RESPONDENT. 

Civil  Miscellaneous  No.  12  of  1905. 

Appeal   to.  Privy    Council— Value   of    the   subject -matter  of  the   suit- 
Civil  Procedure  Code,  18S2,  Section  596— Suits   Valuation  Act,  1887. 

Held,  that  in  Section  596,  Civil  Procedure  Code,  "  the  value  of  the  matter 
iu  dispute  "  for  the  purpose  of  appealing  to  the  Privy  Council  means  the 
real  or  market  value  of  the  property  in  dispute,  and  not  a  nominal  value 
such  as  is  assessed  under  the  provisions  of  the  Suits  Valuation  Act  VII  of 
1887. 

:j  Roy  v.  Kanhya  Singh  ('),  and  Pichyce  v.  Sivagami  (5),  cited  and 
followed. 

C)  I.  L.  R.,  XXUI  All.,  04.  (»■)  48  P.  R.,  1904. 

C)  I.  L.  U.}  XXVIll  Calc,  19a  (4)  1.  I.  A.,  317. 

(5)  /.  h,  R.}  XV  Mad.,  887. 
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Application  for  leave  to   appeal  to  the  Privy  Council  from  a  decree 
of  the  Chief  Court  of  the  Punjab,  dated  15th  July  1904. 

Ishwar  Das,  for  petitioner- 

Lakslimi  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by—* 

6th  April  1905.  Chatterji,  J.— The  only  objection  taken   on  behalf  of  the 

respondent  is  that  under  the  rules  framed  by  the  Local  Govern- 
ment under  the  Suits  Valuation  Act,  1887,  the  value  of  the 
property  in  suit  is  under  Rs.  10,000. 

That  Act  was  passed  with  the  object  of  prescribing  the  mode 
of  valuing  certain  suits  for  the  purpose  of  determining  the 
jurisdiction  of  Courts  with  respect  thereto. 

In  Section  596,  Civil  Procedure  Code,  however,  the  value 
means  the  selling  or  market  value  of  the  property  in  dispute. 
This  was  held  by  their  Lordships  of  the  Privy  Council  iu  Lekhraj 
Boy  v.  Kanhya  Singh  (1).  See  also  the  Full  Bench  decision  of  the 
Madras  High  Court  iu  Pichyee  v.  Sivagami  (a),  where  many  of 
the  leading  cases  on  the  subject  are  collected.  In  our  opinion 
the  objection  must  fail. 

We  accordingly   direct  that  the  certificate  prayed  for   be 
granted.    The  respondent  will  pay  costs. 

Application  allowed* 


Appellate  Side. 


No.  61- 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington, 
NARAIN  DAS,— (Defendant),— APPELLANT, 

Versus 

GUJAR  MAL,— (Plaintiff),-RESPONDENT. 

Civil  Appeal  No.  696  of  1902. 

Marriage Validity  of  Icarewa  marriage  betivcen  a  Shatri  and  a  Khatrani 

widow Legitimacy  of  children  of  such  marriage — Act  XV  of  1850. 

Held  that  a  Icarewa  marriage  between  a  Khatri  and  a  Khatrani  widow 
jalawful  and  valid  under  the  provisions  of  Act  XV  of  1856  and  the  offspring 
of  such  marriage  is  legitimate  and  capable  of  inheriting  property. 

Lai  Ghand  v.  Thakar  Devi  (3),  and  Nathu  v.  Ram  Das  (*),  cited  and 
fcllowed. 

Mussammat  Ddkho  v.  Mussammat  Oano  (5),  Mussammat  Desi  v.  Lehua 
Singh  (8),  and  Dina  v.  Karam  Chand  ('),  referred  to. 

'  (i)  i  J.  A.,  317.  (*)    4  P.  B„  1905. 

(-)  I.  L.  R.,  XV  Mad.,  237,  (5)  22  P.  R.,  1889. 

< »)  49  P.  «.,  1903.  (» )  4G  P.  R„  1891,  F.  li. 

(7)  52  P.  R.t  1899. 
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Further  appeal  from  the  decree  of  A.  E.  Martineau,   Esquire,  Divi- 
sional Judge,  Amritsar  Division,  dated  11th  August  1902. 
Sukh  Dial,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by — 

Kensington,  J.— In  thfs  appeal  an  application  was  made  en  31s!  March  1905. 
the  23rd  March  to  have  the  case  struck  out  of  the  list.  The 
application  was  refused  as  no  good  ground  was  shown.  The  case 
was  then  entered  first  on  the  list  for  27th  March  and  on  thj.t 
date  the  application  was  renewed  and  again  refused.  Mr.  Shadi 
Lai  then  retired  from  the  case  as  counsel  for  the  plaintiJf- 
respondent,  and  the  latter  not  being  represented  in  person  we 
have  been  obliged  to  hear  the  appeal  ex  parte. 

The  parties  are  related  as  follows  : — 


MAYA  DAS. 
1 

( 

Jaa  Mai 

1 

1 
Pala  Mai  (died 
about  1894) 

r 

By  first 

wife  a 

daughter 

1 
Gajar  Mai 
(plaintiff). 

By  second  wife 
JSarain  Das 
(defendant). 

1 

Labbn  Mai  (died 
1896),  widow 
Massammat 
Bhbgwanti. 

Mussammat  Bhagwantihas  remarried,  and  on  the  4th  Feb- 
ruary 1901  her  land  was  entered  in  the  name  of  Jas  Mai. 

Shortly  afterwards  Jas  Mai  died  and  was  succeeded  by 
Xarain  Das,  his  son  by  Karewa  marriage  with  Mussammat  Prem 
Kour,  widow  of  Pala  Mai. 

The  plaintiff  has  sued  for  possession  of  the  entire 
holding  of  Jas  Mai.  The  First  Court  gave  him  a  decree 
for  half  and  the  lower  Appellate  Court  a  decree  for  the 
whole,  deducting  in  each  case  an  area  of  48  kanals  set 
aside  for  maintenance  of  the  defendant.  Both  Courts  have 
proceeded  on  the  assumption  that  among  agricultural  Khatris 
there  can  be  no  valid  remarriage  of  a  Khatri  widow,  and 
the  ruling  in  Dim  and  another  v.  Raram  Clund  and  others  (-) 
was  relied  on  in  support  of  the  proposition. 

We  are  not  prepared  to  dispute  the  contention  that  a 
woman  who  accepts  the  position  of  a  mere  concubine  or 
dharel  acquires   thereby   no  legal   status  as  a  wife. 

But  there  has  here  been  no  serious  contest  regarding 
the  fact   of  Mussammat  Prem  Kour's    marriage    with     Jaa 

[  0)  52  P.  B„  1899, 
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Mai.  Butli  issues  and  evidence  have  been  confined  to  the 
question  of  the  validity  of  such,  widow  marriage  by  custom,  aud 
on  this  we  must  hold  that  the  lower  Courts  are  mistaken. 
It  is  not  open  to  the  Courts  to  discuss  the  matter  as  if 
determined  by  custom,  in  face  of  the  clear  provision  of  law, 
in  Section  1  of  Act  XV  of  1856. 

The  rulings  in  Lai  Chand  v.  Thakar  Devi  (')  and  Nathu  v. 
Ram  Das  (2)  are  ample  authority  on  the  point,  but  we  may 
■  also  refer  to  Mussammat  Dakho  v.  Mussammat  Gano  (•")  and 
Mussammat  Desi  v.  Lehna  Singh  (*),  which  were  not  dealt 
with  in  Lai  Chand  v.  Thikar  Devi.  They  are  equally 
in  point  on  the  question  now  before  U3  though  dealing 
more  specifically  with  a  possible  limitation  of  the  widow's 
rights  under  custom.  All  the  four  rulings  quoted  agree 
that  where  a  karewa  marriage  has  in  fact  taken  place, 
the  issue  of  such  marriage  cannot  be  placed  under  the  ban 
of  illegitimacy. 

It  is  a  further  significant  fact  that  even  in  this  very 
family  Mussammat  Bhagwanti  has  admittedly  remarried  and 
thereon  surrendered  all  riglit  in  the  holding  of  her  husband 
Labbu  Mai,  so  that  here  at  any  rate  there  is  no  obvious 
conflict  between  law  and  custom.  We  note  the  point  merely 
as  strengthening  the  defendant's  case  from  the  point  of  view 
of  the  people  themselves,  though  we  should  have  no  hesitation 
in  deciding  in  his  favour  apart  from  other  circumstances 
of  the  family.  We  understand  also  that  Narain  Das  has 
been  recognised  by  the  Revenue  authorities  as  the  legitimate 
successor  to  his  father  in  the  post  of  lambardar,  notwith- 
standing protest  in  behalf  of  Gujar  Mai,  who  was  thereon 
referred  to  the  present  civil  suit. 

In  view  of  the  law  as  stated  above  we  must  accept 
the  appeal  ex  parte  against  the  plaintiff,  and,  reversing  the 
decrees  of  the  lower  Courts,  we  dismiss]  plaintiff's  suit  with 
costs  to  the  defendant  throughout. 


Appeal  allowed. 


(»)  49  P.  P.,  1903.  (3)  23  P.  P.,  1889. 

(*)  4  1\U.,  1905.  (♦)  40  P.  It.,  1891,  F.  B. 
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No-  62. 

Before  Sir    William  Clark,  Kt.,  Chief  Judge. 

AL  AM,— (Defendant),— APPELLANT,  } 

Yersus  [  Appellatb  Sid* 

XUR,— (Platntitf),— RESPONDENT.  ) 

Civil  Appeal  No.  495  of  1903. 

Custom—  Alienation — Competency  of  daughter  to  gift  land  inherited  from 
her  father — ilithu  Jats  of  iluzaffargarh  District. 

Found,  that  by  the  custom  prevailing  among  Mithu  Jats  of  the 
Muzaffargarh  District  a  daughter  was  competent  to  make  a  valid  gift  of 
property  inherited  from  her  father  to  a  stranger. 

Further   appeal  from  the  decree  of  A.  E.  Martineau,  Esquire,  Addi~ 
Hon  Divisional   Julge,  Multan  Division,  dated  2$th  Febr 
1903. 

Harris,  for  appellant. 

Shircore,  for  x'espondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,  C.  J. — The  parties  are  Mithu  Jats  of  Muzaffargarh    o,£/j  March  190-5* 
District.     One  Gaman's   daughter,    Mussarumat  Hayat   Khatun, 
gifted  her  land  in  1895   with  possession  to   defendant,  a  Sayad. 

She  died  in  1S95. 

Plaintiff,  a  collateral  in  5th  degree,  claims  possession.  The 
land  may  be  taken  as  ancestral,  though  this  point  has  not  been 
enquired  into  and  apparently  proprietors  can  gift  their  ancestral 
land.  Mr.  Hari  Kishan  Koulon  page  5  of  the  Customary  Law 
of  Muzaffargarh  says  : — 

';  The  Musalmans  allege  that  a  proprietor  has  power  to 
u  make  a  gift  of  his  property  in  accordance  with  the  rule3  pre- 
"  scribed  by  the  Muhammadan  Law,  but  what  those  rules  are 
"  no  one  seem3  to  know.     In  practice  the  powers  of  alienation  by 

:t  seem  to  be  unlimited,  as  long  as  the  transfer  is  made  in 
"  good  faith."  On  page  34  rights  of  daughters  to  succeed  are 
given,  and  among  Jats  they  appear  to  have  large  but  uncertain 
rights  of  succession. 

The  right  of  daughters'  to  alienate  is  given  as  follows  :  — 

"  Nature  of  daughter's  interest.  Question  19. — What  is  the 
*  nature  of  the  iuteret*t  taken  by  a  daughter  in  the  property  she 
"  inherits  ? 

"  De6ne  her  rights  of  alienation,  if  any,  by  sale,  gift,    mort- 
"  gage  or  bequest  ? 
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"  Answer  19. — All  tribes, 

"  When  a  daughter  inherits  her  father's  property,  she  has 
"  full  power  of  alienation  over  it." 

Under  these  circumstances,  with  the  entry  in  the  Riu-aj-i-am 
in  the  daughter's  favour,  with  the  fact  that  the  gift  was  net  dis- 
puted from  1895  until  1902,  I  think  that  the  onus  lay  on  plain- 
tiff to  prove  that  the  gift  was  invalid,  and  I  think  he  has  failed 
to  discharge  the  onus. 

I  accept  the  appeal  and  restore  the  order  of  the  first  Court, 
dismissing  the  suit  with  costs  throughout. 

Appeal  allowed. 


I 


No.  63- 

Before  Mr.  Justice  Reid. 
NATHA,- (Defendant),— PETITIONER, 
Revision  Side.  ^  Versus 

ALLAH  DIN,— (Plaintiff),— RESPONDENT. 
Civil  Revision  No.  1798  of  1903. 

Review— Power  of  Judge  of  a  Court  of  Small  Causes  to  review 
judgment  of  his  predecessor — Civil  Procedure  Code,  1882,  Sections  624,  629. 

Held,  that  a  Judge  of  a  Court  of  Small  Causes  has  jurisdiction  to 
review  a  judgment  delivered  by  his  predecessor  dismissing  an  application 
for  review  of  judgment. 

Petition  for   revision    of    the  order   of   W.   A.  Harris,   Esquire, 
Judge,  Small  Cause  Court,  Amritsar,  dated  23rd  January  1903. 

Dhanpat  Rai,  for  petitioner. 

Gurcharan  Singh,  for  respondent. 

The  judgment  of  learned  Judge  was  as  follows  :— 
IQth  April  1905.  Reid>  J~ The  first  question   for  consideration  is,    whether 

the  Judge  of  a  Court  of  Small  Causes  has  jurisdiction 
to  review  a  judgment  delivered  by  his  predecessor,  who 
dismissed  a  suit,  admitted  an  application  for  review  of 
]udgment  and  dismissed  the  application  on  the  merits  after 
considering  his  first  judgment  and  the  arguments  for  the 
defendant,  who  was  represented.  The  only  sections  of  Chapter 
XLVII  of  the  Code  of  Civil  Procedure  applicable  to  Courta 
of  Small  Causes  are  623,  626  and  630. 

Sections  624  and  629,  which  limit  the  jurisdiction  of 
a  successor  and  prohibit  a  review  of  a  review,  are  not 
applicable. 
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For  these  reasons  I  hold  that  the  Judge  had  jurisdic- 
tion to  review  the  judgment,  dismissing  the  application  for 
review.  I  see  no  reason  for  interference  on  the  other  grounds 
taken.     The   application  is   dismissed  with  costs. 

Application  dismissed. 


I 


No*.  64- 

Before  Mr.  Justice  Eeid. 

GOPI  XATH,-(DEFEXDiNT),— PETITIONER, 

Versus  f    Revision"  Side, 

LIVIERATO  AND  CO. -(Plaintiffs), -RESPONDENTS. 

Civil  Revision  No.  1690  of  1903. 
jn— Revision  of  interlocutory  order  where  an   appeal  lits  from  final 
decree— Punjab  Courts  Act,  1884,  Section  70  (1)  (a). 

Plaintiff?,  whoso  place  of  business  was  at  Lahore,  filed  a  suit  in  the 
Court  of  a  Erse  class  Mansif  at  Lahore  against  the  defendant,  who  carried 
on  business  at  Delhi,  for  the  recovery  of  Bs.  1,000  by  way  of  damages  in 
respect  of  a  breach  of  contract.  The  defendant  objected  to  the  jurisdic- 
tion of  the  Court,  on  the  ground  that  as  the  contract  was  to  be  performed 
at  Delhi  the.Lahore  Court  had  no  jurisdiction.  The  objection  being  overruled, 
the   defendant  applied  to  the  Chief  Court   for  revision  of  this  order. 

that   such  order  being  an    interlocutory   order  made   with  juris- 
diction  in  a   suit  where  an  appeal   is  allowed  from   the   final  decree  can- 
not be  revised  under  Section  70  (I)  (a)  of  the  Punjab  Courts  Act. 
Petition  for    revision  of  the   order  of  J.  K.     Tapp,  Esquire,  Man- 
sif, \U  Class,  Lahore,  dated  ISth  August  1903. 
Shadi  Lai,  for  petitioner. 
Pestonjee  Dadabhoy,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as   follows  :  — 

id,  J.— This  application  mast  bo  dismissed.  The  order  of  20th  April  1905. 
which  revision  under  Section  70(1)  (a)  is  sought  is  an  inter- 
locutory order,  in  a  suit  from  the  decree  in  which  an  appeal 
under  Section  40  or  under  Section  70  (I)  (6)  of  the  Courts  Act 
lies  to  this  Court,  the  value  of  the  suit  for  purposes  of  jurisdic- 
tion being  Hs.  1,000.  This  Court  has  consistently  held  that 
revision  does  not  lie  where  the  order  complained  of  may  be 
made  the  subject  of  an  appeal  from  the  decree  iu  the  suit,  and  a 
second  appeal  under  Section  70  (1)  (fc)  is  an  appeal. 
The  application  is  dismissed  with  costs. 

Application  dismissed* 
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No.  65- 

Before  Mr.  Justice  Reid. 

r  PARMANANDAND  OTHERS,— PETITIONERS, 

Revision  Side.      J  VergHg 

'  MUNICIPAL  COMMITTEE,  LAHORE.-RESPONDENTS. 

Civil  Revision  No.  653  of  1905. 

Revision —  Revision  from  an  order  under  Section  295,  Civil  Procedure 
Code  passed  u-ith  jurisdiction— Chief  Court's  powers  of— Punjab  Courts  Act , 
1884,  Section  70  (1)  (a)  and  (b). 

Held,  that  an  order  made  with  jurisdiction  under  Section  295  of  the 
Code  of  Civil  Procedure  is  not  open  to  revision  by  the  Chief  Court  under 
Section  70  (1)  (a)  of  the  Courts  Act  on  the  ground  that  the  Court  below 
has  misapprehended  the  facts  or  erred  in  law. 

Held,  also,  that  clause  (b)  of  Section  70  being  in  the  nature  of  a  second 
appeal  under  the  Code  of  Civil    Procedure  applies  to  decrees  only. 

Sew  Bux  Bogla  v.  Shib  Chunder  Sen  (l),  Kashi  Ram  v.  Muni  Ram  (2), 
Tiruchittambala  v.  Seshav  Yangar  (3),  Venkataraman  v.  Mahalingayyun  (*), 
Viraraghava  v.  Parasurrama  (5),  and  Kiahore  Chand  v.  Nihal  Devi  (B), 
referred  to. 

Petition  for  revision  of  the  order  of  Lata   Chuni  Lai,  Sub-Judge, 
Lahore,  dated  Z\st  March  1905. 
Isliwar  Das,  for  petitioners. 
Turner,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Itth  May  1905,  Reid,  J. — This  is  an    application  for  revision    under  Section 

70  (1)  (a)  and  (fc)  of  the  Courts  Act  of  an  order  passed 
on  an  application  by  the  petitioners  under  Section  295  of 
the  Code  of  Civil  Procedure.  My  brother  Robertson  issued 
"  notice"  without  specifying  the  sub-section  which  he  con- 
sidered applicable.  A  preliminary  objection  that  neither  Section 
70    (1)    (a)  nor   (6)   was   applicable  was  taken. 

Sew  Bux  Boghi  v.  Shib  Chunder  Sen  (x),  Kashi  Ram 
v.  Muni  Rim  (2),  Tiruchittambala  v.  Seshav  Yangar  (3),  Venhat- 
aramanv.  Mahalingayy  >m  (*),  Viraraghava  v.  Parasurrama  (5), 
are  authority  for  holding  that  no  appeal  lies,  and  Kishore 
Chand  v.  Muss  immat  Nih  d  Devi  (°)  is  authority  for  holding 
that  an  application  under  Section  70  (I)  (6)  is  in  the  nature 
of   a  second     appeal   under  the  Code   of    Civil  Procedure   and 

(l)  I.  L.  R.,Xlll  Calc,  225,  (♦)  I,  L.  R.,  IX  Mac.,  508 

(»J  1.  L.  R.,  XIV  All.,  211.  <6)  I.  L.  R.,XV  Mad,,  372.' 

(»)  J.  I.J?.,  IV  Mud.,  383.  (°)  70  P.  R.,  190-1. 
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lies   from    decrees  o-iiy,    or,    in    ■ 

there  is  no  appeal  to  any  Court  under  Section  :i9  of  the 
Courts  Act  and  a  separate  remedy  hy  suit  is  provided. 
The  ratio  decide n d i  in  Kaihi  Ram  v.  Hani  Ram  (l)  is  that  a 
decision  under  Section  295  hot  ween  holders  of  separate 
decrees  is  not  a  decree  under  Section  241  of  the  Code.  In  the 
Venkataram  m  v.  ,  lyyan  (2),  revision  was  refused,  and  the 

grounds  on  which  revision  wis  allowed  ia  Sew  Bux  Begin  v. 
Shil?  Ohiinder  Sen  (*),  Tiruchittam'  thav  Yanjar  (*),  and 

Viraragh  iva  v.  Parastirraxni  (*),  do  not  exist  in  the  present 
case. 

The  order  under  Section  295  is  attacked  on  the  ground 
that  the  Court  balow  declined  to  order  rateable  distribution  of 
part  of  the  property  of  the  debtor  uuder  the  erroneous  im- 
pression that  one  decree-holder  had  a  lien  on  that  part  of  the 
property  for  a  larger  sum  than  the  lien  actually  extended  to. 
The  Court  below  may  have  b?en  wrong  in  law  or  in  fact, 
but  it  did  not  refuse  to  exercise  jurisdiction  and  did  not 
exercise  a  jurisdiction  not  vested  in  it,  and  the  error  alleged 
did  not  constitute  a  material  irrt»galarifcy.  Section  70  (1)  (a) 
is,  therefore,  inapplicable. 

The  petitioner  has  a  remedy  by  suit  under  Section  295 
of  the  Code,  as  pointed  out  in  Ycnk  taroman  v.  Mahalin- 
gaijtjan(a). 

The  application  is  dismissed  withe 

ued. 


No.  66. 

d*)  I  illiam  Clark,  Kt.,  Chief  Judge. 

GHULAM  .MUHAMMAD  AND  OTHERS,— ; Plaintiffs),— 

appellan 

Versus 

NUR  SAIN  AND  OTHERS,— (D«ron>AiTO),— RESPONDENTS. 

Civil  Appeal  '  of  1905. 

frufe/ty — Mayawati  of  Mailsi  tal  'rict. 

In  a   snit  the  parties  to   which    wore    Majawaro  c»I  the  Mailsi  tnh>il 
in    the  JInltan  1  m    bad  been  proved    by  which 

widows  sneeeed  to  more  than   a   lif-  in  tbehr  deceased  has 


(*)  I.  L.  R.tXlV  A.    ,  811.  (SJ  /.  /..  .-  c.225. 

(»)  I.  L.  ft.,  If  Mi ■/..  363.  (*)  /.  L.  U.,  IV  Mad.,  383. 

(*)  I.L.  /?.,  XV  Mad.,  37-'. 
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Further  appeal  from  the  decree  of  Bed  Bahadur  Lala  Buta 
Mai,  Additional  Divisional  Judge,  Multan  Division,  dated 
29th  May  1902. 

Gan pat  Rai,  for  appellants. 
Diuii  Chanel,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows: — 

BOth  March  iOOo.  Clark,  C.  J. — The  widows  of  Muhammad  Bakhsh,  as  shown 
below,  hare  gifted  their  husband's  land  to  Mahrab,  and  plain- 
tiffs sue  for  a  declaratory  decree  that  the  gift  shall  not  affect 
their  reversionary    rights. 

Mussammat  Nur  Sain        _        Muhammad     _     Mussammat 

Bakbsh.  Begam  Sain. 


Mussammat  Zainab 


=   Mahrab.  Childless. 

Plaintiffs  are  admittedly  collaterals  of  Ghulam  Kasul,  and 
the  lalter's  widow,  Mussammat  Alia  Jawai,  gave  the  land  to 
Mohammad  Bakhsh  some  fifty  years  ago,  and  he  held  it  till  his 
death  in  1895. 

As  Muhammad  Bakhsh  left  no  male  heirs,  his  land  will  revert 
to  the  plaintiffs,  reversioners  of  the  donors,  if  the  widows  and 
daughter  do  not  take  a  full  estate  by  inheritance. 

The  Divisional  Judge  has  thrown  the  onus  on  plaintiff  of 
proving  a  custom  showing  that  the  widows  do  not  take  a  full 
estate  ;  he  has  done  this  on  the  strength  of  thiee  instances. 

Instance  1  is  the  gift  by  Mussammat  Alia  Jawai  referred 
to  above.  This  happeued  50  years  ago,  and  considering  the 
small  value  of  land  then  is  not  of  much  weight. 

Instance  2.— Mussammat  Abdul  Kaim  Khatun's  gift  to  Nur 
Muhammad.  This  gift  is  not  proved  by  any  evidence,  nor  does 
the  deed  state  whether  it  was  laud  or  what  was   given. 

Instance  o  is  a  gift  by  a  man  to    his    son-in-law. 

Neither  instance  2  or  3  prove  anything  in  favour  of  the 
rights  of  the  widows. 

The  parties  ate  Majawars,  land-holders  of  a  village  in  the 
Mailsi  t'lhsil  ;  they  aie  not  alleged  to,  and  clearly  do  not  follow 
Muhamraadan  Law.  The  Etwaj-i-am  of  that  tdhsil  says  generally 
as  regards  all  tribes  that  widows  only  take  a  life  interest, 
h nd  have  no  power  of  gift.  It  certainly  lay  on  defendants  to 
prove  that  they  had  such  a  special  custom  as  would  allow 
widows  a  full  interest  in  their  husband's  estate  and  a  power 
of  gift.  The  one  instance  referred  to  above  is  not  sufficient  to 
alter  the  burden  of  proof. 
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They  have  in  no  way  discharged  the  onus.  I  accept  the 
appeal,  and  give  plaintiffs  a  decree  declaring  that  the  gift  by 
the  widows  of  Muhammad  Bakhsh  to  Mahrab  shall  not  affect 
the  reversiouary  interests  of  plaintiffs  with  costs  throughout. 

Appeal  allowed. 


Revision  Side. 


No.  67- 

Before  Sir    William    Clark,    Kt.,   Chief  Judge. 

SHEIKH  MUHAMMAD   AND  OTHERS —(Plaintiffs)  — 
PETITIONERS, 

Versus 

HABIB  KHAN  AND  OTHERS, -(Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  1937  of  1903. 

Kamiana — Suit  for  u  declaration  that  persons  who  are  owners  of  their 
houses  and  cultivators  in  the  village  are  nnt  liable  to  pai/  the  kamiana 
dues — Village  cess — Jurisdiction  of  Civil  or  R-ve:iue  Court —Punjab  Tenincy 

1887,  Section  77  (3)  (j) . 

Held,  that  a  suit  for  a  declaration  that  ktmiina  du83  are  not 
recoverable  from  sach  residents  of  a  vfllaga  who  are  owners  of  their 
hoases  and  cultivators  doe3  not  come  under  clause  (j)  cf  Seotion  77 
of  the  Punjab  Tenancy  Act  and  is  cognizable  by  a  Civil  Conrr. 

Petition  for  revision  of  the  order  of  W.  A.  Le  Rossignol,  Esquire, 
Divisional  Judge,  Jheh.cm.  Divim  7  22nd  June  1903. 

Oertel,  for  petitioner. 
Shabab  Din,  for  respondents. 
The  judguicut  of  the  learned  Chiuf  Judge  whs  as   follows  :  — 

CLAIK,  0.  J. — This  is  a  suit  for  a  declaratory  decree  to  the  28th  April  1900. 
effect  that  hamiana  dues  are  recoverable  only  from  the  bimins 
who  o-mstruot  hoases  on  the  sites  belonging  to  proprietors  and  get 
beueQt  from  pasturago  and  shamilat  lands,  and  that  the 
plaintiffs,  who  are  the  owuers  of  their  houses  and  cultivators, 
arc  not    liable  to  pay  the  said  dues. 

The  question  is  whether  this  is  a  revenue  or  a  civil  suit. 
For  plaintiffs  it  is  argued  that  this  is  a  revenue  suit,  com- 
bining clause  3  of  Section  77  with  (j)  of  that  section,  that  it  is  a 
disputo  with  respect  to  which  a  suit  for  sums  payable  on  account 
of  village  cesses  might  be  brought. 

The  only  authority  bearing  on  the  point  that  has  been 
quoted  is  Civil  Appjil  No.  633  of  1894,  and  that,  whea  rightly 
considered,  is  agaiuot  plaintiffs'  contention. 
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That  was  a  declaratory  suit  praying  for  a  declaration  that 
defendants  were  not  entitled  to  ala  malkiyat  dues  from  plain- 
tiffs. The  suit  bore  the  same  relation  to  clause  (p)  of  Section 
77  that  this  suit  bears  to  clause  (j).  The  suit  was  entertained 
and  dismissed  as  a  civil  suit,  though  it  was  pointed  out  that  a  suit 
for  the  dues  would  come  under  clause  (p). 

I  think  it  would  be  extending  too  wide  a  meaning  to  a  section 
taking  away  resort  to  Civil  Courts  to  hold  that  the  Civil  Courts 
could  not  take  cognizance  of  any  dispate  having  reference  to  any 
of  the  subjects  mentioned  under  Section  77  (3),  the  words  are 
that  the  Civil  Courts  are  not  to  "  take  cognizance  of  any  dispute 
"or  matter  with  respect  to  which  any  such  suit  might  be  instituted," 
and  I  think  that  the  dispute  must  be  a  dispute  closely  allied  to 
the  suit,  in  this  case  a  suit  for  a  sum  payable. 

The  Divisional  Judge  has  described  this  suit   as   "  a  suit  for 
[/'  a  declaration  that  the  plaintiffs  shall  be  lifted  out  of  a  category 
"  affected  by  a  clause  in   the  Wajib-ul-arz  under  which   they  arc 
M  liable  to  pay  kamiana." 

That  is  a  suit  of  very  different  kind  from  a  suit  for  a  sum 
payable  on  account  of  village  expenses,  and  it  is  difficult  to  think 
that  the  words  used  in  the  body  of  clause  3,  Section  77,  were  in- 
tended to  extend  para.  (?)  so  widely  as  to  cover  a  suit  of  this  kind. 

I  hold  that  this  is  a  civil  suit.  There  is  no  other  good  ground 
for  revision.     The  revision  is  rejected  with  costs. 

Application  dismissed. 


I 


No.  68. 

Before  Mr.  Justice  Reid. 

INDAR— (  Plaintiff), —APPELLANT, 
Appellate  Side.  ^  Versus 

.CHOK1  RAM  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1070  of  1903. 

Custom— Alienation— Alienation  by  sonleas  proprietor— Suit  by  rever- 
sioner to  have  such  alienation  declared  null  an  1  void  — Dismissal  of  suit  on 
merits— Subsequent  suit  by  the  son  of  such  reversioner  for  possession  after  the 
death  of  the  alienor —Estoppel. 

Hell,  that  under  customary  law  the  dismissal  ou  the  merits  of  a  Buit 
brought  during  luo  lifetime  of  a  sonless  proprietor  by  a  reversioner  to 
have  an  alienation  of  anoeatral  property  by  the  former  declared  null  and 
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Toid  as  against  his  reversionary  rights  bars  a  subsequent  suit  by  his  son  for 
possession  of  that  property  after  the  death  of  the  alienor. 

Roda  v.  Harnam  (*),  Harvans  Singh  v.  Harnam  Singh  (2),  Ram  RaJeha 
Mai  v.Bahcant  Singh  (3),  Kesar  Singh  v.  Ganga  Singh  (')  and  Labh  Singh 
v.  Gcpi  (5),  referred  to.  Isri  Dut  Koer  v.  Hansbutti  Koerani  (*),  Bhaguanta 
v.  Sukhi  (T),  and  Bahadur  Singh  v.  Mohar  Singh  (s),  distinguished. 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  3rd  June  1902. 

Sbadi  Lai,  for  appellant. 

Harsukh  Rai,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— The  sole  question  for  consideration  is  whether  the     29th  April  1905. 
appellant's  suit  for  possession,  as  reversioner,  of  property   alien- 
ated by  a  sonless  proprietor  is  barred  by   the   dismissal  on   the 
merits  of  a  suit  by  his  father  for  a  declaration  that  the  aliena- 
tion did  not  affect  the  father's  reversionary  interests. 

Counsel  for  the   plaintiff- appellant   cited   Isri  Dut   Koer  r. 
llL-.ibu.tti  Koerani  (6),  in  which  it  was  held   that  a    suit   for   a 
declaration,  by  the  presumptive  heir,  entitled    after   the    death 
of  an  alienating  Hindu  widow,    lies:    Bhaywanta    V.    Sukhi    (7), 
following  a  dictum  of  Mahmud,  J.,  in  au  unreported   case,    that 
;'  it  is  quite  cletr...  ...that  there  is  no   authority   and    there  cau 

"  be  no  reason  in  juristic  principle  for  maintaining  the  propo- 
"  sition  that  the  reversionary  right  under  the  Hindu  law  is  a 
"  kind  of  heritable  estate  wbich  descends  from  father  to  son, 
u  maintaining  a  kind  of  privity  of  blood  for  purposes  of  estop- 
"  pel,  the  plea  of  res  judicata  or  the  bar  by  limitation."  The 
Full  Bench  held  that  a  suit  by  a  minor  to  set  aside  an  alienation 
by  his  maternal  grandmother  was  not  barred  by  reason  of  his 
father  having  died  aftsr  the  period  of  limitation  prescribed 
for  a  similar  suit  by  the  father :  Bahadur  Singh  v.  Mohar 
Singh  (8),  in  which  it  was  held  that  a  Hindu  claiming  in  his 
own  right  when  the  succession  opened,  was  not  bound  by  a  con- 
tract made  by  every  person  through  whom  he  traced  his  descent. 
Roda  T.  Harnam  (*),  in  which  it  was  held  that  a  suit  by  a 
reversioner  to  set  aside  a  gift  was  governed  by  the  12  years'  rule, 
under  Article  Mi  of  the  Limitation  Act,  running  from  the  date 
of  the  donor's  death.    Harvant  Singh  v.   Harnam  Singh   ('-)   in 

(»)  18  P.  R.,  1803,  F.  B.  (*)  15  P.  R.,  1903. 

(»)  84  P.  R.,  1898,  F.  B.  («)  /.  L.  R.,  X  Calc.,  321  P.  C. 

(»)  5«  P.  R,  1905.  (»>  I  L.  R.,  XXII  AU.,  83,  F    U 

(♦)  J  P.  JL,  1888,  V.  B.  <  "  1.  L.  li.  XUV  .17,  9k,  l\  C. 
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which  it  was  held  that  a  son  could,  under  customary  law, 
sue  to  set  aside  on  alienation,  in  spite  of  the  fact  that  his  father 
was   alive  and   declined  to  sue. 

The  distinction  between  the  rules  of  representation  under 
Hindu  law  and  customary  law  has  frequently  been  pointed  out, 
the  most  recent  ruling  being  by  a  Division  Bench  in  Ham  llahha 
Mai  v.  Balivant  Singh  (1). 

In  Kesar  Singh  v.  Ganga  Singh  (*),  a  Full  Bench  of  this 
Court  held  that  under  customary  law  the  dismissal,  on  the 
merits  of  a  suit  by  a  reversioner,  barred  a  suit  by  his  sons  :  and 
in  Labh  Singh  v.  Gopi  (3),  it  was  held  that  tho  person  in 
enjoyment  of  property  or  entitled  to  the  right  to  object  to  the 
alienation  must  be  held  to  bind  his  successors  and  descendants 
by  the  action  taken  by  him. 

I  see  no  reason  for  holding  that  the  judgments  of  their 
Lordships  of  the  Privy  Council  have  modified  the  rule  of 
customary  law  consistently  followed  in  this  Court. 

It  has  not  been  alleged  that  the  suit  instituted  by  the 
appellant's  father  was  collusive  or  was  not  dismissed  on  the 
merits,  and  the  parties,  though  Brahmans,  are  agriculturists  and 
presumably,  in  the  absence  of  evidence  to  the  contrary,  governed 
by  customary  law.  No  evidence  to  the  contrary  has  been 
relied  on. 

For  these  reasons  the  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  69- 

Before  Mr.  Justice  Chatterji,  C.  I.  E.,  and  Mr.  Justice 
Kensington . 
BISHNA  AND  OTHERS,-(Plainto-s),— APPELLANTS, 
ArrELLAiii  Versus 

BANTA  AND  OTHERS, -(Defendants), -RESPONDENTS. 

Civil  Appeal  No.  958  of  1902. 

Custom — Adoption  of  daughter's  son—Jats  of  Bassi  Jalal,  tahsil  Dasuha, 
Hoshiarpur  District — Kiwaj-i-am. 

Found,  that  among  Hindu  Jats  of  Baasi  Jalal  in  the  I'asuha  tahsil 
of  the  Iloshiarpur  District  tho  adoption  of  a  daughter's  son  was  valid  by 
custom. 

Natha  Singh  v.Sujan  Singh  (*)  and  Ilem  Raj  v.  Sahiba  (8),  cited, 

Budhu  v.  Bur  (a)  and  Ralfa  v,  Budha  (*),  referred  to. 

(0  33  P.  B.,  1005.  (0  34  P.  P.,  1890. 

(»)  2  P  R,  1882,  F.  13.      (6)  116  P.  R.,  1901. 
(  )  15  P.  ft.,  1903.  OS!  P  ft.,  1895, 

(O  30  P.     .,  1893,  F.  B. 
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her    appal   from    the    decree    of  J.  0.   VL  Rennie,    B 
Divisional  Judge,  Hoshiarpur   Division,  dated  31st  Juhj  V     . 

Mubamtnad  Shah  Din.  for  appellants. 
Browne,  f->r  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Chatteejt,  J.  — In  this  case  the  plaintiffs,  descendants  of  the    27/fi  Ap,<l  1905. 

•  grandfather  of  one  Sain,  a  Jat  of  the  village  of  Bassi  Jnlal 
in  the  Dasnha  tahsil  of  the  EToshiarpur  District,  have  sued  for 
setting  as'de  a  deed  of  adoption  executed  by  Sain  in  favour 
of  Banta,  his  daughter's  son,  on  the  grounds  that  there  was  no 
real  adoption  of  Banta,  and  that  Sain  was  not  competent  by 
custom  to  adopt  him. 

The  Courts  below  have  concurrently  held  that  Banta  was 
duly  adopted,  and  that  the  adoption  is  valid  by  custom. 

In  ibis  Court  the  learned  counsel  for  the  plaintiffs-appel- 
btnis  rightlj  abandoned  all  contention  as  regards  the  factum  of 
the  adoption.  There  is  ample  proof  in  support  of  it,  besides  the 
deed  which  has   been  duly  registered.     The  adopter,  moreover, 

live  and  has  affirmed  the  adoption  in  Court,  so  that  it 
would  be  sheer  waste  of  time  to  argue  that  no  adoption  has 
been  made. 

As  regards  custom,  we  find  the  Iiitcaj-i-am  of  Jats  expressly 
recognizes  the  right  to  adopt  a  daughter's  son  in  the  absence  of 
lineal  nude  descendants  and  mentioi.s  four  instances  of  such 
adoption.  This  entry,  therefore,  is  not  a  mete  theoretical 
opinion  given  on  a  hypothetical  case  put  by  the  Settlement 
authorities,  but  a  statement  of  the  prevailing  practice  based 
on  knowledge  of  existing  facts.  As  such  it  has  a  considerable 
evidential  value.  The  plaintiffs'  witnesses  also  depose  to  two 
other  instances  in  which  such  adoptions  had  been  made  and 
accepted  as  valid.  There  is  also  a  judicial  case  decided  by  the 
District  Judge   of  Hoshiarpur    shortly    before  the   present   suit 

instituted,  in  which  the  finding  in  favour  of  the  adoption 
was  not,  as  far  as  we  can  gather  from  the  record  or  from  the 
statements  of  the  parties,  set  aside  by  higher  aathority. 
Two  rulings  of  thisCouit,  Xaiha  8infh  v.  Snjan  Singh  (J) 
an,i   i  rapport  the  same  view. 

On   the  other   side   there    are     two    judicial     decisions  of 

nts   and  one  printed   judgment  of   this  Court,  Budhu 

v     /,  |0    the  i  an    inquiry   was   ordered  by  the 


(*)  110  P.  ft.,  19G1, 
(>)  81  P.  ft.,  1895. 


226 


CIVIL  JUDGMENTS— No.  70.  t  H«cofc» 


Apfeliate  Side. 


Chief  Court  and  the  return  was  adverse  to  the  adoption  of  a 
daughter's  son  among  Jats,  but  it  appears  that  there  were 
numerous  instances  proved  of  similar  adoptions,  and  that  tho 
Divisional  Judge  gavehis  finding,  though  with  reluctance,  against 
the  adoption,  mainly  because  of  the  rule  as  to  burden  of  proof 
laid   down  by  the  Full  Bench  in  Balla\.  Budha  (»). 

In  the  light  of  the  later  rulings  of  this  Court  the  entry  in 
the  Eiicaj-i-am  and  the  instances  of  such  adoption  now  adduced, 
we  think  the  defendants  have  shown  that  the  adoption  of  a 
daughter's  son  by  a  Jat  proprietor  in  Dasuha  tahsil  of  the 
Hoshiarpur  District  cannot  be  pronounced  to'  be  opposed  to 
custom.  We  see  no  reason,  therefore,  to  differ  from  the  concur- 
rent opinion  of  the  lower  Courts. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No-  70- 

Before  Mr.  Justice  Chatterji,  CLE. 

ALI  MUHAMMAD,— (Plaintiff),— APPELLANT, 

Versus 

PIRAN   DITTA,— (Defendant)  ,— RESPONDENT. 

Civil  Appeal  No.  283  of  1905. 

Custom — Pre-emption  — Mortgage— Suit  for  pre-emption  based  vn  mort- 
gage— Relationship— Wajib-ul-arz  —  Mauza  Langarpur,  tahsil  Dasuha, 
Hoshiarpur  District. 

In  a  suit  for  pre-emption  of  certain  mortgage  land  situate  in  mauza 
Langarpur,  tahsil  Dasuha  of  the  Hoshiarpur  District,  held  that  under  the 
terms  of  the  Wajib-ul-arz  of  the  village  the  plaintiff,  as  a  collateral  of  the 
vendor,  had  a  preferential  right  on  the  ground  of  relationship. 

Dilsuhh  Ram  v.  Natha  Singh  (2)  cited. 

Further    appeal  from  the  decree   of    J.  G.  M.    Bennie,    Esquire, 
Divisional  Judge,   Hoshiarpur  Division,  dated    4cth  December 
%     1902. 

Muhammad  Shafi,  for  appellant. 
Sukh  Dial,  for  respondent. 

Plaintiff  claimed  a  right  of  pre-emption  in  respect  of 
a  mortgage  of  certain  land  situated  in  mauza  Langarpur, 
tahsil  Dasuha,  and  relied  in  support  of  his  claim  upon 
entries  in  the  Wajib-ul-arz  at  the  settlements  of  1852  and  1884, 
and  a  decree  for  pre-emption  passed  in  1871.  The  entry  in 
the  first  Wajib-ul-arz  was  to  the  effect : 


O  50  P.  B.,  1803,  F.  B.  (s)  08  P.  B.,  ^804,  P,  P. 
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"  There  have  been  no  pre-emptions  with  respect  to  sales  or 
"  mortgages  in  the  villages,  but  everyone  has  power  to  alienate 
"  for  necessity  first  to  his  real  brother  or  collateral  and  then  to 
"  the  proprietors  of  the  village  aid  after  that  to  a  stranger." 

The  entry  in  the  second  Waj'b-id-arz  was — 

"That  every  proprietor  can  sell  or  mortgage  his  rights 
u  and  has  the  same  right  of  pre-emption  with  respect  to  mort- 
"  gages  as  is  entitled  in  the  law  about  sales." 

The  first  Court  considered  that  the  entries  in  the  first 
Wajib-id-arz  and  the  decree  of  1871,  taken  in  conjunction  with  the 
entries  in  the  Wnjib-ul-arz  of  1884,  were  sufficient  to  establish  the 
plaintiff's  claim.  On  appeal  the  Divisional  Judge  held  that  the 
entries  in  the  TTo,  relating   to   the  existence  of 

an    alleged   custom     being   unsupported     by    instances    of     its 
having  been  ever  exercised,  and  that  the  entries  of  the  18$!  settle- 
ment  not  beincr  in  accordance    with    the    fir 
instance   of   1871   was  not  sufficient  to  show  that  such  a  custom 
had  come  into  existence. 

The  plaintiff,  thereupon,  preferred  a  further  appeal  to  the 
Chief  Court. 

The  judgment  oi  the  learned  Judge  was  as  follows  : — 

Chatterji,  J. — The  material  facts  are  given  in  the  judgments  ig^  jja-ch  1905 
of  the  lower  Courts.  The  true  import  of  the  Wajib-id-arz  of 
the  Settlement  of  1884  appears  to  be  the  crux  of  the  case.  It 
says  that  the  right  of  pre-emption  is  the  same  in  respect  of 
mortgages  as  that  given  by  law  in  respect  of  sales.  It  is  not 
clear  whether  the  first  Court  realized  the  effect  of  the  words 
"  given  by  law  "  in  the  second  Wajib-td-arz  on  whicb  the 
Divisional  Judge  lays  stress.  Section  12  of  the  Pan  jab  Laws 
Act,  however,  saves  custom,  and  we  are  thus  pimply  thrown  back 
to  the  cnstom  that  existed  at  thf  time  the  document  was  drawn 
up  or  exists  now.  This  is  no  <"  jnbt  a  cnrions  way  of  laying 
down    cut  -read   of    stat  iitively    what   the   inci- 

dents of  the  cnstom  :iro  nr  of    1 

it  is    impossible  to  be  stri  t    docu- 

ments   so  loosely    drawn    np  and    1    am, 

therefore,  compelled    to  h  od  Wnjil-ul-arz  does 

not  in  any   way  directly  contradict  the  first  one. 

The  question  then  i- 
old    Waj  ?   1    say    '•  BM  the    Wojib-id-art 

speaks  of   fixing   oi  the  price,  which  apparently   has  reference 
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to  sales  alone.     But  though   this  seems  to  create  a  difficulty  at 
first  sight,  I  am  disposed  to  hold,  after  due   consideration,  that  it 
really   does  not.     In  the   pre-emption   clause,  gifts   and  mort- 
gages are  generally  grouped  together  with  sales,  and  to  hold  that 
the  mention  of   "  price  "   shows   that  the   reference   is  to   sales 
alone,  in  spite  of  the   grammatical   signification  of  the  language 
used,  would  scarcely  he  a   sound   construction.     It  is  a  common 
trait  in  old    Wajib-id-arz  to  group   the   three   kinds   of   aliena- 
tions  together,   and   they   have   been    repeatedly   held,   on   the 
strength  of  such  entries,  to  be  subject  to  pre-emption.     Bilsukh 
Boon  v.  Nathn    Singh  0)  is   a   casein    point.     In  it  mortgages 
and  sales  were  taken  together.     If  this   interpretation   is   right, 
the  word   "  h'mat  "  presents   no   real  difficulty.     The  theory   is 
that  all  the  three  kinds  of  alienations  are  objectionable,  and  the 
remedy   is  given    by   transferring   the   property    to  the  person 
entitled    to  the  right  to  have  it   offered    to  him   on    payment  of 
the   sum  considered    proper  under   the   circumstances.     Hence 
gifts   would   be  transferred   to   pre-emptors,   not   as    gifts   for 
nothing,  but  on  payment  of  the  proper  value  of  the  gifted   land. 
Similarly,  a  transfer  may  take  place  of  mortgages  on  payment  of 
a  sum,  which  can   be   treated  as   a   legitimate    and    reasonable 
advance  on  the  security    of    the   property,    and  not  necessarily 
any     sum    named     in   the  mortgage    deed.     In   foreclosures   of 
mortgages    by     conditional   sale,    the    law    allows    the   proper 
sum    due    on    the     footing    of     the      mortgage    to    be    fixed 
for   the   pre-emptor.     Similarly,  in   a   transfer  of    mortgage   a 
nroper  sum    can     be    fixed,   and     an   extravagant  or  fictitious 
amount  named  in  the  deed  cannot  be  allowed  to  defeat  the  claim. 
Though  the  matter  is  involved  in  some   difficulty,   I   think   that 
this  is  the  result  of  unskilful  and  loose  drafting,  and   that    there 
is  no  real  doubt  of  the  intention  to  say    that   pre-emption  _  applies 
to  mortgages  as  well  as  to  sales. 

The  next  question  is  the  weight  to  be  given  to  the  first  Wajib- 
nl-arz  in  regard  to  the  existence  of  the  custom.  I  have  already 
held  that  the  second  Wajib-ul-arz  does  not  contradict,  but  rather 
supports,  the  first,  and  I  am  disposed,  therefore,  to  follow  the  rule 
laid  down  in  DilsuhJi  Bam  v.  Nnthu  Singh  (').  The  cases  cited 
for  the  respondent  are  distinguishable. 

There  is  besides  the  case  of  1871,  in  which  the  witnesses 
on  both  sides  supported  the  claim  of  the  agnate,  and  the  Wajib. 
til-arz    was  interpreted  as  above  and  accepted  as   a  collect  index 


(')  98  P.  R.,  1894,  F.  B. 
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of  custom.  The  unanimity  of  the  witnesses  in  1871  is  a  point 
strongly  in  favour  of  the  existence  of  the  custom.  This  strength- 
ens the  evidence  given  now,  which  by  itself  is  not  worth  much. 

It  is  true  that  numerous  alienations  by  mortgage  have  taken 
place  in  the  village  without  any  claim  for  pre-emption  being 
made,  but  this  is  inconclusive,  and  they  are  all  recent,  none  of 
them  being  older  than  isJi.  Appjliaut's  counsel  further  showed 
that  most  of  them  were  among  members  of  the  same  tribe  and 
very  few  to  outsiders  or  yhair-kuuni. 

On  the  whole,  therefore,  I  am  of  opinion,  that  tlio  custom  of 
pre-emption  of  mortgages  is  eatabu&heu.  and  that  the  right  is 
primarily  that  of  collaterals.  The  claim  of  the  agnate  to  pre- 
empt is  believed  to  be  generally  supported  by  agricultural 
custom  throughout  the  Punjab. 

1 1  was  pleaded  by  the  defendant-vendee    in   the   first    Court 
that  the  pre-emptor  is  no   relation  oi  the   vendor,    and   the    point 
was  again  taken  before  the  Divisional  Judge,  but  not   noticed  by 
him,  his  decree  being  in  defendaut's    favour.     It  is   again    urged 
before  me.     There  is  no  specific  issue  on  the  point  of   relationship, 
but  issue  2  is,  I  think,  quite  sufficient  to  cover  it.    Ike  hrst  Court 
satisfied  itself  on  this  point  by  reference  to  the  Settlement  pedigree- 
tables,    and  I  find,   after   examining  the  plaintiff,    the   pedigree- 
table   filed   by   the    plaintiff,  and  the  muntakhibs   of   the  Settle- 
ment of  1851,  in  which  Madu,   Kadn   and   Ibrahim   are  entered 
as  the  sons  of  Kura,  and  approximately    equal    amounts   of  lanu 
shown  against  each   of    them,  that    the  plaintiff's     allegation  is 
established.     The  defendant  produced  no   rebutting  evidence  in 
the  first  Court  as  he  ought  to  have  done.     Nor  did  he  specifically 
challenge  the  finding  of  the  first  Court   based  en  the  Settlement 
genealogical  trees.     I  hold,   therefore,   that   there   is  no  need   to 
remand  the  case  on  the  question  of  relationship. 

I  accept  the  appeal  and  teste  re  the  decree  of   the   first  Court 
with  all  subsequent  costs. 

Appeal  ullvu     , 
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No.  71. 

Before   Sir  William    Clarh,  Kt,  Chief  Judge. 

JAI  DEVI,— (Plaintiff),— APPELLANT, 

DB-  {  Versus 

NAUBAT  RAI  AND  ANOTHER,— (Defendants;,— 

RESPONDENTS. 

Civil  Appeal  No.  93  of  1903. 

Custom— Pre-emption  in  *ow«s- Mohalla  Sheikh  Tayyab  in  the   town  of 

Saithal— Vicinage -Rival    claimants- Right  of  a  co-sharer  in  the  premises 

better  than  of  a  neighbour. 

Found,  that  the  custom  of  pre-emption  based  on  vicinage  is  proved 
to   exist  in  mohalla  Sheikh  Tayyab  in    the    town  of  Kaithal. 

Where  custom  based  on  vicinage  is  established  the  rights  of  a  co-sharer 
in  the  premises  sold  (in  the  absence  of  a  local  custom  to  the  contrary) 
must  be  held  superior  to  that  of  an  adjoining  neighbour. 

Kalan  Khan  v.  Ram  Saran  Das  (»),  Muhammad  Salamatulla  v. 
Jalal-ud-dm  (2),  Ali  Muhammad  v.  Kadir  Bakhsh  (,»),  Mela  Ram  v. 
Prema  (*),  Iman  Din  v.  Ghulam  Muhammad  (s),  and  Babu  Malv.Sardar 
Sfngh  (°),  referred  to. 

Further  appeal  from  the  decree  of  A.  E.  Hurry ,  Esquire, 
Additional  Divisional  Juuye,  Delhi  Division,  dated  lUh 
August  1902. 

Muhammad  Shah  Din,  for  appellant. 

Dharam   Das,    Suri,  for  respondents. 

The  judgment  oti  the  learned  Chief  Judge  was  as  follows  : — 

26th  May  1905.  Clark,  C.  J. — The  first  question  is  whether  the   custom  of 

pre-emption   prevails  in  the   mohaUa  of    Kaithal   in   which  the 
bouse  sold  stands. 

The  first  Court  found  that  the  house  stood  in  mohalla  Sheikh 
Tayyab  or  Sheikhan,  and  that  there  was  no  custom  of  pre- 
emption in  mohalla  Sheikhan. 

The  Divisional  Judge  was  inclined  to  hold  that  pre-emption 
prevailed  throughout  the  town  ot  Kaithal  and  in  the  mohalla, 
but  dismissed  the  appeal  as  plaintiff  had  not  proved  that 
she  had  a  right  superior  to  the  vendee  :  he  considered  her 
claim     as   a  kinswoman    of  the  vendor,  but   did     not    consider 


(l)  97  P.  R.t  1880.  («)  109  P.  R.,  1900. 

(,3)  2-i  P,  R.,  1887,  (8)  86  P.  R„  1901. 

(°)  107  P.  R.,  1900.  (e)  17  P.  R„  1908. 
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her  claim  as  a  co-sharer  in  the  house  sold.  The  first  Court  made 
a  mistake  in  thinking  that  mohalla  Sheikh  Tayyab  was  the 
same  as  mohalla  Sheikhan. 

From  the  khasra  abadi  of  1852,  it  is  clear  that  they  are  differ- 
ent mohalla*.  The  three  mohallas  are  given  separately,  and 
the  numbex-s  of  houses  in  each — 

1.  Mohalla  Sheikhan,  No.   5235 — 5309  =  74  houses. 

2.  Mohalla  Kanungoyan,  No.  5310 — 5441  =  131  houses. 

3.  Mohalla  Tayyab,  No.  5442 — 5455  =  13  house..-. 

4.  Mi  talla  Kanungoyan,  No.  5456 — 5487  =  31  houses. 

The  house  in  dispute  is  No.  5454  and    in   mohalla  Tayyab. 

From  the  way  in  which  mohalla  Tayyab  is  wedged  in 
between  the  two  mohallas  of  the  kanuugos  and  tne  size  of  the 
mohalla,  I  believe  the  story  of  plaiutiii  s  witnesses  that  this 
mohalla  was  formed  out  of  mohalla  Kanungovan  in  consequence 
of  one  of  the  kanungos  having  become  a-  Muhammadan  and 
taken  the  name  of  Tayyab. 

This  is  further  confirmed  by  the  house  being  stated  in  the 
deed  ot  sale  in  dispute  and  also  in  two  other  mortgages  as 
being  situated  in  mohalla  Kanungoyan. 

It  is  established  by  the  precedents  cited  by  the  first  Court 
that  pre-emption  prevails  veiy  geneially  in  tho  town  of  Kaithal, 
and  there  are  two  precedents  in  the  mohalla  Kanungoyan  in  which 
the  right  of  pre-emption  was  asserted  in  Court  and  prevailed. 

I  therefore  hold  that  the  custom  of  pre-emption  is  estab- 
lished in  mohalla  Sheikh  Tayyab. 

The  next  question  is  whether  plaintifi  has   a   superior  right 

to  the  vendee. 

The  vendee  has  an  adjacent  bouse  with  only  a  lane  inter- 
vening—plaintiff is  a  co-sharer  in  tbe  house,  owns  nearly  half 
the  house  along  with  the  vendor— and  they  have  a  common 
porch  and  a  common  yard  in  the  centre  of  the  house. 

Plaintiff's  case  is  that  if   vicinage    gives   the   right   of   | 
emption,  a  fortiori   joint    ownership   gives   a  superior   right   tu 
mere  vicinage  and  relies  upon  Kalait  Khan  v.  ^  v  D      (l), 

Muhammad  Salatnut-ulla  v.  Jalal-ud-ain  (*)  and  AU  Muhammad 
v.  Kadir  Bakhsh  (a). 


(l)  97  P.  B.,  1880.  (')  2*  P.  R.,  1867. 

(»)   107  t>.  B.,  1900. 
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The  vendee  on  the  other  hand  asserts  that  every  detail  and 
particular  of  the  custom  must  be  proved,  and  that  plaintiff  has 
not  proved  specially  that  joint  ownership  gives  a  superior  right 
to  vicinage — he  relies  on  Mela  Ham  v.  Prema  (x),  Imam  Din  v. 
Ghulam  Muhammad  (*),  and  Babu  Mai  v.  Sardar  Singh  (3). 

As  regards  the  cases  quoted  for  plaintiff.  In  Kalan  Khan  v. 
Bam  Saran  Das,  Barkley,  J.,  decided  that  where  two  rival  pre-. 
emptors  had  adjoiuing  houses,  and  one  of  them  had  a  common 
wall  and  the  other  had  not,  that  the  former  had  a  right  superior 
to  the  latter,  without  any  proof  of  custom  on  the  point.  In 
Muhammad  Salamatulla  v.  Jalal  Din  (Tremlett  and  Smyth,  JJ,), 
it  was  held  the  proceedings  not  showing  that  when  both  pre- 
emptor  and  purchaser  are  neighbours,  one  neighbour  had  a 
superior  right  to  the  other,  that  the  same  principle  which 
prefers  a  neighbour  to  one  who  is  not  one,  would  give  a  prefer- 
ence to  a  neighbour  through  whose  gateway  and  over  whose 
ground  the  house  is  approached  to  one  who  is  only  a  neighbour 
because  the  back  of  his  house  adjoins  the  one  sold,  but  whose 
approach  is  from  a   different  side. 

In  Ali  Muhammad  v.  Kadir  Bakhah  (4)  it  was  held  by  mc 
that  where  the  custom  of  pre-emption  did  exist,  it  followed  as 
one  of  the  general  conditions  of  pre-emption  that  .  vicinage  (the 
house  adjoined  except  for  a  lane  in  between)  and  common  use 
of  surrounding  open  grounds  gave  the  right  of  pre-emption 
over  a  mortgagee,  in  the  absence  of  proof  to  the  contrary. 

As  regards  the  cases  quoted  for  defendant.  In  Mela  Ham 
v.  Prema  (')  Mr.  Justice  Chatterji  held  that  the  fact  that 
plaintiff  owned  a  house  close  to  but  not  actually  adjoining  the 
house  sold,  did  not  in  the  absence  of  proof  give  him  a  right  of 
pre-emption,  and  that  the  custom  should  be  proved  strictly 
and  in  a  concrete  form. 

In  Imam  Din  v.  Ghulam  Muhammad  (2)  Mr.  Justice 
Chatterji  again  affirmed  the  necessity  of  strict  proof  of  exist- 
ence of  custom  of  pre-emption,  and  that  the  existence  of  the 
custom  in  one  quarter  of  the  city  of  Lahore  did  not  establish 
its  existence  in  another. 

In  Babu  Mai  v.  Sardar  Singh  (3)  the  pro-emptor  and 
purchaser  both  had  houses  adjoining  the  house  sold — the  prc- 
emptor's  houses  adjoined  on  one  side  and  opened  into   the   same 


(i)  109  P.  2v.,  1900.        (3)     17  P.  H.,  1903. 
I")    86  P.  R»  1001.  (4)  107  P.  Li.,  lUOO, 
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street,  the  purchaser's  adjoined  at  the  back  and  opened  into 
another  street.  I  held  that  it  lay  upon  the  pre-emptor  to 
prove  that  by  custom  his  kind  of  vicinage  gave  him  a  superior 
right. 

In  none  of  these  cases  did  the  point  arising  in  the  present 
case  arise — here  the  competition  is  between  vicinage  and 
co-ownership.  Muhammad  Salamat-uUa  v.  Jalal-ud-d'n  (x)  is 
the  case  most  similar. 

Tt  has  been  held  by  a  Full  Bench  of  this  Court  that  it  is 
not  necessary  to  prove  all  the  incidents  of  a  custom  by  direct 
instances,  but  that  where  a  gap  in  customary  law  occurs,  it  may 
be  filled  in  by  analogies  and  inferences  where  this  can  be 
done. 

This  is,  I  think,  a  ca~e  where  this  should  be  done.  If 
vicinage  gives  precedence  over  remoteness  it  is  a  natural  sequence 
and  inevitable  consequence  that  joint  ownership  should  give 
precedence  over  vicinity. 

The  principles  that  gave  rise  to  the  one  custom  would  give 
rise  to  the  other — and  the  fact  that  no  cases  have  occurred  where 
the  two  claims  have  come  into  competition,  and  that  there  are 
therefore  no  precedents,  should  not  debar  a  pre-emptor  from  a 
risrht  which  is  clearly  dedacible  from  the  nature  of  the  custom 
which  is  proved  to  exist. 

I  find  that  plaintiff  has  a  superior  right  of  pre-emption, 
and  accept  the  appeal  and  remand  the  case  under  Section  562, 
Civil  Procedure  Code,  for  decision  on  the  other  points  raised. 

Appeal  alio i. 


No.  72. 

Before  Mr.  Justice  Johnstone. 
PARTAP  SINGH,— (Defendant),— PETITIONER. 

NARAD*  DAS,-  (Plaintiff),— RESPONDENT. 

Civil  Revision  No.  940  of  1904. 

Civil  P>  ction   1C8—  Setting  atide  decree  ex  parte 

-f  a  defendant — Discretion  of  ( 

,  that  as  a  general  rale  the  Ccuits  should  exercise  their  discretion 
in  a  liberal  manner  when   asked  to  set  aside   an  ex  parte  decree  against  a 

(l).24  P.  B.,  1887. 
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defendant  especially  where  the  plaintiff  consents  to  the  indulgence  being 
shown  to  the  defaulting  party. 

Somayya  v.  Subbamma  (l)  cited. 

Petition  for  revision  of  the  order  of  J.    G.  M,   Bennie,  Esquire, 
Divisional   Judge,  Jullundur  Division,  dated  24>th  February  1904. 

Rosban  Lai,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

]st  July  1905.  Johnstone,  J.— Tn  this  case, on  16th  August  1900,  an  ex  parte 

decree  was  passed  against  the   petitioner.     Defendant-petitioner 

applied    for  setting  aside  the  decree,  and  the  plaintiff  agreed  on 

condition   of    payment   of   costs.     The  Court   fixed   Rs,    5  and 

gave   a   date.     On    that  date   a  new  officer  had  taken  over  the 

Munsifship,  and  he  dismissed  the  application    of    petitioner   on 

the  ground  that  he  had  been  served  with  summons.     On   appeal 

the    Divisional  Judge  upheld  this  order.     In  my  opinion  it  was 

an  incorrect  order.     Somayya  v.  Subbamma  (x)   is  an  authority 

for  a  more  lenient  treatment  of  defaulting  parties  ;  and  here  we 

have  the  special  reason  for  such    treatment   that   the   plaintiff 

consented  to   indulgence  being  shown.     I  wholly  dissent   from 

the    Divisional    Judge's    idea   that  the  attitude  of  the  opposite 

party  in  these  cases  is  immaterial. 

I  set  aside  the  orders  of  both  the  Courts  below  and  direct 
that  on  payment  of  the  sum  of  Rs.  5  by  petitioner,  the  first 
Court  shall  set  aside  the  ex  parte  decree  and  rehear  the  case. 

As  the  fault  has  lain  in  the  action  of  the  Courts  and  not  at 
all  in  the  action  of  either  party,  the  parties  will  bear  their  own 

costs. 

Application  allowed 
No.  73- 

Before  Mr.  Justice  Johnstone. 

AMIR  HAIDAR  SHAH,— (Plaihtiff),— PETITIONER, 

Versus 

FAJJA  AND  OTHERS,— ( Defendants),— RESPONDENTS. 

Civil  Revision  No.  1289  of  1904. 

Easement — Obstruction  —  Meaning  of    "interruption" — Limitation  Act, 
1877,  Section  20. 

Eeld,  that   a  suit  to  establish  a  claim  to   an   easement    brought   more 
than  two  years  after  the  claimant  of  the  easement  had    discontinued  the 

(')  2.  L.  R.,  XXVI  Mud.,  599. 
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enjoyment  of  hla  rights  by  reason  of  the  obstruction  created  by  the 
defendant  is  barred  by  limitation  under  Section  2G  of  the  Indian  Limita- 
tion Act,  notwithstanding  the  plaintiff  did  not  "  acquiesce  in  "  the 
obstruction.  The  word  "  interruption  "  used  and  explained  in  the 
section  does  not  apply  to  the  final  period  of  cessation  of  enjoyment  of 
the  easement  lasting  until  the  institution  of  the  suit,  but  only  to  :i 
period  of  cessation  of  enjoyment  followed  by  a  further  period  of  enjoyment . 

ition  for  revision  of  the  order  of  Captain  B.  O.  fine,   Divisional 

Judge,  Rawalpindi  Division,  dated  7th  May  1904. 
Ishwar  Das,  for  petitioner. 
Shah  Nawaz,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

JoHMSTCdU,  J. — The  lane  in  this  case   in   which  the   obstruc-     17/7<  July  1 
tions   have   been    set   up   by  defendant   runs     east    and   west. 
His  house  lies  along  the  north  of  the  lane.     From    the  east   end 
of  the   lane  there   runs   northwards   a   strip  of  ground,  at  the 
north  end  of  which  is  plaintiffs  house.     Plaintiff's  allegatioi 
that   he  has  by  long  use  acquired  the  right  of  passing  along  the 
lane  into  the  public  road  to   the   west  of  it,   and  the    right   of 
having   the  water  from    his  house  drain  away  along  it,  east  to 
west.     Defendant   denied   that   these  rights   ever   came    into 
being,  in  view   of   Section  26,    Limitation   Act,    1877,  and  also 
pleaded  discontinuance  and   obstruction    more   than   two   years 
before  suit.     The   first   Court    held   it  established  that  plaintiff 
had  acquired  the  rights,  and  also  found  that  the  alleged  obstruc- 
tion was   not  an  obstruction  sufficieut  under  the   explanation   to 
Section   26  aforesaid    to    extinguish  those   rights.     The  learned 
Divisional  Judge  did  not  touch  the  first  question,  but   held    that 
more  than  two  years  before  suit,  the  exercise  of  the  rights  claimed 
by  plaintiff  had  been    interrupted  and   obstructed,    and   so    the 
rights  had  been  lost.     The   suit  being  thus   dismissed,    plaintiff 
has  come  up  to  this  Court  on  the  revision   side. 

On  the  file  1  find  plan  of  the  spot  drawn   up  in    1872   and 
1900,  and  also  the  plan  drawn  for  the  purposes  of  this   case.     Up 
to  or  nearly  up  to  1896,  there  was   admittedly  no  obstruction    in 
the  shape   of   a  wall  or  door  or  other  structure  in  tho  lane. 

On  1st  June  1896  defendant  applied  to  the  Municipal 
Committee  for  permission  to  make  a  door  at  one  end  of  tho 
lane.  It  seems  he  had  actually  already  constructed  it,  and  two 
interested  person*,  Narsingh  Das  and  Lnkhmi  Das — not  plaintitl 

lar  Shah,  as  the  UmMonalJndge  teem*  to  think— applied 
ou     1st     June    ls'.,,'>    to  ""l    protested.      ' 
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Committee  directed  defendant  to  remove  the  door,  and  in  reply 
be  filed  a  suit  against  that  body  on  26th  May  1897  claiming  the 
ownership  of  tbe  lane.  This  suit  was  decided  by  the  first  Court 
on  31st  October  1899,  the  appeal  was  decided  on  12th  June  1900, 
and  finally  the  Chief  Court  gave  the  then  plaintiff  a  decree  on 
3rd  June  1902.  Present  plaintiff  stood  by  all  this  time  and 
brooght  no  suit  against  present  defendant,  and  I  think  it  may 
be  taken  that  between  1896  and  the  present  date  plaintiff  has 
not  exercised  the  rights  he  now  claims.  But  he  appeared  in 
Court  in  the  litigation  between  defendant  and  the  Committee 
and  asserted  the  existence  of  those  rights  ;  and  he  filed  thip  suit 
some  four  months  after  the  Chief  Court   decision   aforesaid. 

The  important  part  of  Section  26,   Limitation  Act,    for  our 

purpose  is  as  follows — "  where  any  way. or  any  other  easement 

"  ......has  been    peaceably  and   openly  enjoyed    by    any    person 

"  claiming  title  thereto  as  an  easement  and    as  of  right,  without 

"  interruption,  and  for  20  years the  right  to  such way... 

"  or  other  easement  shall  be  absolute   and    indefeasible.  " 

"  Each  of  the  said  periods  of  20  years  shall  be  taken  to  be 
a  period  ending  within  2  years  next  before  the  institution  of  the 
"  suit  wherein  the  claim  to  which  the  said  period  relates  is 
11  contested.  " 

"  Explanation. — Nothing  is  an  interruption  within  the  mean- 
"  ing  of  this  section,  unless  where  there  is  an  actual  diseoutinu- 
"  ance  of  the  possession  or  enjoyment  by  reason  of  an  obstruction 
"  by  the  act  of  some  person  other  than  the  claimant,  and  unless 
"  such  obstruction  is  submitted  to  or  acquiesced  in  for  one  year 
"  after  the  claimant  has  notice  thereof  and  of  the  person  making 
"  or  authorising  the  same  to  be  made.  " 

On  the  facts  as  stated  above  and  on  the  law  just  quoted, 
the  plaintiff's  pleader  argues  that  his  client  did  not  submit  to 
or  acquiesce  in  the  obstruction,  that  therefore  no  "  interruption  " 
has  taken  place,  and  that  thus  the  suit  is  not  barred.  In  my 
opinion  the  view  taken  by  the  Divisional  Judge  is  correct.  In 
these  cases  the  right  to  an  easement  is  lost  (a)  if  there  hf>s  been 
an  "  interruption  "  within  the  meaning  of  the  explanation;  or 
(b)  if  more  than  two  years  before  his  suit  the  person  claiming 
the  easement  has  finally  ceased  to  enjoy  the  easement. 

Here  it  may  be  conceded  perhaps  that  plaintiff  did  not 
submit  to  or  acquiesce  in  the  obstruction.  It  may  be  argued 
with  some  show  of  justice  that  he  was  not  submitting 
or     acquiescing     merely    becanse   he    awaited     the      decision 
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of  the  suit  against  the  Committee,  and  did  nothing  himself  but 
state  his  claim  when  examined  in  that  ease  ;  bat  this  does  not 
save  him.  During  the  two  years  next  before  his  own  suit, 
which,  and  not  the  suit  against  the  Committee,  is  the  suit  corre- 
sponding to  that  dealt  with  in  the  passage  in  italics  above,  he  did 
not  enjoy  the  easement  at  all.  The  word  "  interruption  "  in  the 
Section  probably  does  not  apply  at  all  to  the  obstruction  and 
cessation  of  enjoyment  iu  the  present  case,  but  only  to  a  cessa- 
tion of  enjoyment  followed  by  a  further  period  of  enjoy  meat. 
For  these  reasons  I  dismiss  this  petition  with  costs. 

A pplicatio n  d is mimed. 


No.  74. 
Be/ore  Mr.  Justice  Joh+done. 
GORDHANf  DAS,- (Plaintiff),— PETITIONER,  *v 

Venue  £  Revision  Side. 

RUGHNANDAN  DAS,- (Defendant),— RESPONDENT.         ) 

Civil  Revision  No.  1249  of  1904. 
Decree- Decree    for   possession    of   immovable     property -Omission    to 
specify    boundaries   or    number*    of  property   decreed- Contraction -Cicil 
Procedure  Code,  1882,  Section  207. 

Tu  a  case  for  possession  by  pre-emption  of  a  certain  area  of  land 
and  of  a  house  the  Court  decreed  the  clam  and  described  the  property 
decreed  as  the  property  •  in  suit  "  without  specifying  its  bound.** 
or  khusra  numbers. 

Held,    that   the    decree    was  not  imperfect   so  as  ipable  of 

execuuon  masmach  aa  the  detai.s  given  in  the  plaint  in  the  ca,3  could 
be  read  mto  the  decree,  and  that  the  executing  Court  should  have 
proceeded  to  execute  with  the  help  of   those  details. 

Petition  for  revision   of  the   or              /.    /    Kennedy  Beat 

Additional     Divisional    Judr.    Delhi  Divu  25th 

March  1901. 

Saugain  Lai,  for  petitioner. 

K.  0.   Chatter  ji,  for  respondent. 

The  judgment  of  the  learned  Judgi  _, 

Johnstone  J.-In  this  case  the  first  Court  gave  .  decree     ^rd  July  1905 
for  possession  by   pre-emption   of  a  certain  area  of  land  and   of 
a    house,   without   specification   of   hkatra    No*,  or   bound,, 
One  defendant  appealed  for   costs  to   Divisional   Judge  aid  the 
appeal    was  dismissed.     There  is  also,  i-  a  mistake  about 

eosts  in  the  first  Court's  decree. 
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On  23rd  July  1903,  decree-holder  applied  to  the  first 
Court  for  execution  of  decree.  The  Court  on  29th  July  1903 
referred  the  petitioner  to  the  Divisional  Judge,  on  the  ground 
that  an  appeal  had  been  made  to  that  authority  and  had  been 
disposed  of  and  that  the  decree  could  not  be  executed  without 
amendment.  Petitioner  then  went  to  Divisional  Court  and  put  in 
an  application  for  amendment  of  decree  as  to  Nos.  and  boundaries 
and  also  as  to  an  error  in  costs,  but  the  Divisional  Judge  rejected 
the  petition  on  the  ground  that  there  was  no  reason  for  amend- 
ment. 

Under  Section  20G,  Civil  Procedure  Code,  a  decree  can  only 
be  amended  if  it  is  at  variance  with  the  judgment,  or  if  there 
is  a  patent  clerical  or  arithmetical  error  in  it.  In  the  present 
case  the  decree  of  the  first  Court  describes  the  property  decreed 
as  the  property  "  in  suit  "  and  so  does  the  judgment.  Here 
there  is  no  "  variance  "  nor  is  there  in  my  opinion  any  clerical 
or  arithmetical  error.  Thus  no  amendment  is  called  for.  The 
whole  trouble  has  arisen  out  of  the  executing  Court's  declining 
to  execute  in  the  absence  of  full  details  in  the  decree.  This  was 
wrong.  The  details  are  given  in  the  plaint  in  the  case  and  the 
Court  should  have  read  into  the  decree  those  details.  The  decree 
in  the  case  is  really  the  decree  of  the  first  Court.  The  Divisional 
Judge  dealt  with  the  appeal  under  Section  551,  Civil  Procedure 
Code,  and  thus  did  nothing  more  than  decline  to  exercise  juris- 
diction— see  Bapu  v.  Vajlr  ('). 

What  the  petitioner  should  have  done  was  (a)  to  appeal 
against  the  executing  Court's  refusal  to  execule,  (6)  to  apply 
to  the  Court  that  passed  the  decree  for  pre-emption  for  amend- 
ment as  to  error  in  costs.  He  did  the  latter,  but  was  referred 
to  the  Divisional  Court.  This  was  wrong.  Instead  of  acting 
as  at  (a),  he  went  to  the  Divisional  Court  with  a  petition  for 
amendment,  which  was  rightly  rejected,  though  on  the  wrong 
ground  :  that  Court  had  no  jurisdiction  in  the  matter. 

In  these  circumstauces  the  proper  order  for  this  Court  to  make 
is  to  set  aside  the  order  of  the  executing  Court,  dated  29th  July, 
and  to  direct  it  to  proceed  at  once  to  execution  with  the  help  of 
the  details  in  the  plaint.  I  also  order  the  first  Court  to  deal  with 
the  application  for  amendment  in  regard  to  costs. 
Partite  to  bear  their  own  costs. 

Application  allowed. 


■  ')  1.  L.R.,XXL  Bom.,  518. 
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Full  Pench. 

No.  75. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Juttict  Rcid, 
arid  Mr.  Justice  Chatttrji,  CLE. 

ARJAN  SINGH,-DECREE-HOLDER.  j 

GAMAN,— JUDGMENT-DEBTOR 
Civil  Reference  No.  11  of  1904. 


J  RtrrutKci  Sid*. 


Res  judicata — Insolvency  -  Applicability   of  the  rule  of  res  judicata   to 

insolvency   proceedings — Duty     tf    Court  to    follow  procedure  laid  doun  in 

Section    33l>,    Civil  Procedure  Code,  on   the  re-arrest   of  a  judgment-deltor 

after  failure  of  his  application  under  Chapter  XX — Civil   Procedure  Code, 

Sections  13,  336,  344. 

Held  by  the  Full  Bench  — 

that  the  rule  of  res  judicata  applies  to  insolvency  proceedings 
under  Section  344,  Civil  Procedure  Code,  where  successive 
applications    are  made  on  the  same  facts  ;  and 

(it)  that  when  a  judgment-debtor  after  failing  in  insolvency 
proceedings  under  the  Civil  Procedure  Code  is  re-arrested, 
it  is  not  the  duty  of  the  Court  to  inform  him  that  he 
may  apply  under  Chapter  XX  to  be  declared  an  insolvent 
or  take  the  other  steps  indicated  in  Section  336,  Civil 
Procedure  Code. 

Behari  Lai  v.   Majid   AH   (»)   and   Ram   Kirpal     v.  Rup  Kuari    (*), 
followed . 

InreChiranji  Mai   (s)  overruled. 

1    by   Lala  Diwan  L' hand,  J  ml  ye,  Small  '  urt, 

Aiaritsar,  on  1th  July  1901. 

This  was  a  reference  to   a  Fall  Bench  made  by  Clark,  C.  J., 
and  Chattel  ji,  J.,  to  determine  that — 

(1).  If  au  applicant  applies  for  insolvency  under  Section 
311,  Civil  Procedure  Code,  and  his  application  is 
rejected,  can  he  apply  again  on  the  same  facta  ? 

(li)  If  a  judgment-debtor  after  failing  in  insolvency 
proceedings  under  the  Civil  Procedure  Code  is 
re-arrested,  is  it  the  duty  of  a  Court  to  inform  him 
"  that  be  may  apply  under  Chapter  XX  to  bo 
declared  an  insolvent,"  and  if  be  furnish  security, 
etc.,   is  the  Court  bound  to  release  him  from  arrest  ? 


1897,  89.  (*)  I.L.R.,  VI  A    ..  188  P.  C. 

<»)  146  P.  «„  1884. 
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The  order  of  reference  was  as  follows  :  — 

10th  Feby.  1905.  Clark,  C.  J. — This  is  a  rt  ferenco  tinder  Section  617,   Civil 

Procedure  Code,  by  the  Judge,  Small  Cause  Court,  Amritsar. 

On  17th  June  1903  one  Gaman  was  arrested  at  the  in* 
stance  of  Bu  Ali,  decree-holder,  and  was  released  under  Section 
336,  Civil  Procedure  Code,  on  his  undertaking  to  apply  under 
Section  34-1,  Civil  Procedure  Code,  to  be  declared  an  insolvent. 
He  applied  accordingly,  and  his  application  was  rejected  on 
the  merits  on  8th  April  1904.  In  those  proceedings  under  Section 
344,  Civil  Procedure  Code,  all  his  creditors,  including  one 
Arjan  Singh,  were  parties,  and  Arjan  Singh  had  appeared  in 
the  proceedings.  Arjan  Singh  also  had  a  decree  against  Gaman, 
and  on  10th  June  1904  had  him  re-arrested,  he  was  again 
released  under  Section  336,  and  has  filed  another  application 
under  Section  344,  Civil  Procedure  Code,  to  be  declared 
an  insolvent  in  the  Court  of  the  Judge,  Small  Cause  Court, 
Amritsar. 

The  Judge  has  referred  the  case  on  the  following  questions  :— 

1.  "  If  an  applicant  applies  for  insolvency  under  Section 
"  344,  Civil  Procedure  Code,  and  his  application  is  rejected, 
"  can  he  apply  again  on  the  same  facts  "  ? 

2.  If  a  judgment-debtor,  after  failing  in  insolvency 
proceedings  under  the  Civil  Procedure  Code,  is  re-arrested, 
is  it  the  duty  of  a  Court  to  inform  him  "  that  he  may  apply 
"  under  Chapter  XX  to  be  declared  an  insolvent,"  and  if  he 
furnish  security,  etc.,  is  the  Court  bound  to  release  him  from 
arrest  ? 

It  may  be  noted  here  that  both  executions  of  decree  referred 
to  above  were  in  the  Judge,  Small  Causes'  Court,  and  also  that  the 
Judge  does  not  state  whether  there  arc  any  new  facts  in 
the  case  which  are  alleged  to  have  arisen  since  the  tiitit 
application  for  declaration  of  insolvency. 

In  re  Churiuji  Mai  (')  and  Civil  Reference  No.  4  ol  VJCi 
in  which  the  former  ruling  is  followed,  lay  down  that  an 
application  under  Section  344,  Civil  Procedure  Code,  is  not  a 
suit  within  the  meaning  of  Section  13,  Civil  Procedure  Code, 
and  that  the  rejection  of  such  an  application  is  not  a  bar 
to  a  subsequent  application  under  that  Section. 


(x)  145  P.  B.,  1884. 
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The   ratio  decidendi  of    L,  ■i«j:    Mai  whs   that   pro- 

ceedings under  Section  344,  Civil  Procedure  Code,  were  nut 
suits  and  did  not  eome  within  the  provision  of  Section  13, 
Civil  Procedure  Code,  and,  therefore,  that  a  decision  in  one 
proceeding  under  Section  344,  Civil  Proceedure  Code,  did  not 
constitute  res  judicata  in  a  subsequent  proceeding. 

This  judgment  treated  Section  13,  Civil  Procedure  Code, 
as  exhaustive  on  the  subject  of  res  judicata,  but  the  principle 
of  res  judicata  has  been  applied  to  execution  proceedings  where 
Section  13,  Civil  Procedure  Code,  does  not  apply,  and  it 
seems  that  the  principle  of  res  judicata  might  he  applied  in 
the  case  now  before  us  even,  though  Section  13,  Civil  Procedure 
Code,  is  not  applicable. 

In  Behari  Lai  v.  Majid  AU  (*),  Edge,  C.  J,  said  :  -  Sec- 
"  tion  13,  Civil  Procedure  Code,  of  course  in  terms  does  not 
"  apply  to  a  case  of  this  kind,  but,  as  has  been  pointed  out 
"  by  their  Lordships  of  the  Privy  Council  in  the  case  of 
"  Ram  Kir  pal  v.  Hup  Kuari  (-),  the  principle  of  re$  judicata 
t:  applies  to  prevent  parties  raising  a  second  time  in  the 
"  same  suit,  or  in  the  same  execution  proceedings,  an  issue 
,;  which  in  that  suit,  or  in  the  execution  proceedings  in 
"  that  suit,  had  been  previously  determined,"  and  in  the  Alla- 
habad case  referred  to,  Sir  B.  Peacock  said,  "  the  binding 
"  force  of  such  a  judgment  depends  not  on  Section  13,  Act 
"X  of  1897,  but  upon  general  principles  of  law.  If  it  were 
"  not  binding  there  would  be  no  end  of   litigation." 

No  doubt  to  apply  doctrine  of  res  judicata  in  the  case 
before  us  to  separate  proceedings,  under  Section  344,  is  an 
extension  of  the  principle  laid  down  by  their  Lordships  of 
the  Privy  Council,  but  it  seems  to  be  a  legitimate  extension 
based  upon  general  principles  of  law,  such  as  "  interest  in 
publicie  "  and  "  Nemo  bis  veseari  "   debet  pro  eadem  causa." 

As  the  rulings  of  this  Court  are  against  the  view  taken 
by  us,  we  refer  the  questions  noted  above  to  a  Full  Bench. 

The  opinions  of  the  Full  Bench  were  delivered  as 
follows  : — 

Ci.akk,C    .1  —For   reasons  stated   in    the   referring  order  il   1905. 

we  answer  the  Brat  question  there  stated  in  the  negative. 


O  4».  W,  (  t  I.  /..  /:..  M  a  1,860,  p.  c. 
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Our  reply  to  the  second  question  is,  that  where  the 
qnestion  of  insolvency  is  res  ju-iicata  as  held  above  between 
the  decree-holder  and  the  judgment-debtor,  it  is  not  the  duty  of 
the  Court  to  inform  the  applicant  that  he  may  apply  under 
Chapter  XX  to  be  declared  an  insolvent  and  take  the  other 
steps  indicated  in  Section  336,  Civil  Procedure  Code. 

To  adopt  such  a  course  would  be  to  point  out  to  the 
judgment-debtor  a  procedure  which  could  not  benefit  him, 
as  his  application  to  be  declared  an  insolvent  must  fail. 
It  is  impossible  that  the  legislature  should  have  intended  to 
lay  down  a  procedure  which  must  of  necessity  be  infructuous. 

The  procedure  is  intended  to  apply  to  a  case  where 
question  of  the  judgment-debtor's  insolvency  is  not  re» 
judicata. 

2&th  April  1905.  Reid,  J.— I   concur.     In   Civil    Reference    No.    4   of    1903, 

Ghiranji  Mats  case  (1),  the  only  authority  cited  at  the  hearing, 
was  followed,  but  the  result  of  the  ruling  is  undesirable  and 
likely  to  lead  to  a  series  of  attempts  by  a  judgment-debtor 
to  evade  payment  of  his  debts  and  consequent  hardship  on 
creditors. 

The  ruling  of  their  Lordships  of  the  Privy  Council  in 
Ham  Rirpal  v.  Bup  Kuari  (2),  justifies  the  conclusion  that  an 
adjudication  on  an  application  to  be  declared  an  insolvent  is 
binding  on  the  applicant  unless  he  can  show  a  change  of 
circumstances. 
M8tK  April  1905.  Chstterji,  J.— I  concur  with  the  learned  Chief  Judge. 

0)  154  P.  «.,  1884.  (*)  I,  I.  R.,  VI  All.,  269  P.  C. 
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No.  76, 
Before  Mr.  Justice  Beid  and  Mr.  Justice  Ohatterji,  G.  I.  E. 

In  re  THE  ESTATE  OF  THE  LATE  SARDAR  DYAL 

SINGH,  MAJITHIA,  DECEASED. 

Probate  Case  No.  4  of  1899. 

ntoe  had 
acy  for  his  troulle. 

Eebl,  that  an  executor  in  India  is  entitle  J  to  receive  a  commission  on 
the  ns?»t*  collected  by  him  where  no  legacy  has  been  devised  to  him  by 
the  testator  for  the  former's  trouble  and  servi     - 

Petition  on  behalf  nf  the  executors  of  the  late  SarJar  D>/al 
Singh  for  remuuermtio  'if*. 

Tomer,  for  execnJ 

The  judgment  of  the  < '  mi  t  w  is  delivered  by 

Reip.   J.— This    is    ao   application  by    the   three   executors     30/A  June  1905. 
under  the  will  of  Sardar   Dyal   Singh  for    remuneration   out    of 
the  estate.     The  testator  did  not  leave  a  legacy  to   any   executor. 

Their  couusel  based  the  claim  ou  authorities  cited  in  Walker 
and  Elgood's  Compendium  of  the  Law  of  Executors,  edition  2, 
pages  270-1  ;  on  the  repeal  of  Section  56  of  the  Administrator- 
General's  Act,  1874,  by  Section  4,  Act  V  of  1902  ;  on  Section 
4  (3)  of  the  latter  Act,  which  provides  that  no  private  executor 
shall  be  entitled  to  receive  any  commission  at  a  higher  rate  than 
that  for  the  time  being  rixed  in  respect  of  the  Administrator- 
General  ;  on  Sect'on  5  (2)  of  the  Act  ;  on  Section  52  of  the 
Administrator-  Genoral's  Act  ;  and  on  the  published  proceedings 
of  the  Legislative  Council.  Part  VI,  CkueUe  nf  India,  February 
8,  1902,  page  8,  an*l  Part  V,  Ghuette  of  India,  December 
21,1901,  page  391. 

We  are  satisfied  that  we  are  empowered  to  award  remu- 
neration to  executors  to  whom  no  legacy  has  been  left  by  the 
testator,  and  we  award  one  per  cent,  on  the  gross  value  of 
the  estate  to  the  executors  collectively. 

Application  alloicei. 
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No.  77. 

Before  Mr.  Jus  (ice  Reid. 

A .,—  (Defendant)  ,— APPELLANT, 
Appellate  Side.  {  Versus 

A.,— (Plaintiff),— RESPONDEAT. 

Civil   Appeal  No.  1154  of  1904 

Judicial  separation— Jurisdiction  of  Court  over  part'u*  living  abroad— 
Cruelty— Charge  of  unnatural  offence  by  wife  without  corroboration-* 
Divorce  Act,  1869,  Sections  3,  22. 

Held,  that  in  matrimonial  cases  the  place  of  oiiginat  residence  of  the 
husband  will  itottata  the  jurisdiction  i  f  the  Court,  though  the  parties 
may  have  n  sided  always  ar.d  last  cohabited  together  in  othf r  place  after  the 
marriage.  The  expression  "  re  side  or  last  rrsided  "in  Section  3  (Hi)  of 
the  Indian  Divorce  Act  means  the  fixed  home  of  the  husband,  and  ho  must 
be  regarded  as  residing  there,  though  he  may  not  have  any  permanent  abode 
or   may  he  working  for  gain  abicad. 

Skinner  v.  Orde  '*)  referred  to. 

Held,  aha-,  that  a  charge  of  Di  i  at  in  a]  offence  on  her  person  by  a  wife 
against  her  hnsbar.d  in  a  suit  for  judicial  separation  cannot  bo  accepted 
without  corroboration,  as  an  act  of  hgal  cruelty  justifying  a  decree 
of  judicial  separation. 

Miscellaneous  first  appeal  from  the  decree  of  A.  E.  Martiveau, 
Esquitc,  Divisitnal  Judge,  Lahore  Division,  dated  3\st 
Ochber  19C4. 

Sangam  Lai,  for  appellant. 
McDonald,  for  respondent. 

The  judgment  of  the  learned  Judge,  so  fur  as  is  material  for 
the  purposes  of  this  report,  was  as  follows  : — 

9th  June  1905-  Reid,  J. — This  is  an  appeal  from  a  decice   of  judicial   sepa- 

ration  obtained  by  a  wife.     The  facts   are    stated    in   the   judg- 
ment of  the  learned  Divisional  Judge. 

The  first  ejuestion  for  decision  is  whether  the  Lahore  Court 
had  jurisdiction. 

The  borne  ot 'the  appellant,  the  husband,  was  at  Lahore. 
He  went  to  Africa  for  a  limited  period,  returned  alter  two  yeari 
on  a  few  months'  leave  for  the  purpose  of  getting  married, 
rented  a  house  at  Lahore,  took  his  wife  to  this  house  immediately 
after  marriage,  spent  one  or  two  davs  there,  returned  to 
Africa  with  his  wife,  left  Africa  for  India   after   about   a   year's 

(»)  71.  A.,  196 
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residence,  spent  two  or  three  weeks  with  bis  wife  at  her 
parents'  house  at  Saharanpur,  left  her  there  and  never  lived  with 
her  again. 

The  marriage  took  place  on  the  loth  August  1900,  and 
the  parties  have  not  resided  together  at  Lahore  since  August 
16,  1900. 

It  has  not  been  contended  that  the  appellart  owned  a 
house  at  Lahore.  It  is  contended  that  his  home  is  at  Lahore 
:  nd  that  in  a  suit  for  restitution  of  conjugal  righ's  instituted 
by  him  against  the  respondent  in  the  Lahore  Court  :ifter 
his  return  from  Africa,  he  stated  that  he  and  his  wile  last 
resided  together  at  Lahore  and  thereby  submitted  him- 
self t>  the  jurisdiction  of  the  Lahore  Com  ts.  This  submission 
did  not  affect  the  present  snit,  and  is  no  bar  to  the  plea  that  the 
Court  has  not  jurisdiction. 

The  appellant  deposed  that  he  was  born  at  Lahore  in 
I860,  that  his  father  died  when  he  was  four  years'  old,  that  he 
lived  with  his  mother  at  Lahore  until  her  death  in  1892, 
that  he  then  lived  by  himself  in  his  brother's  hoase  nt  Lihore 
till  1S98,  when  he  went  to  Africa,  and  further  dt  posed  that 
after  he  had  left  his  wife  at  Saharanpur  in  190',  be  wanted 
her  to  live  with  him  at  Lahore,  where  hi--  sister  had  taken  a  house 
for  them. 

I  see  no  reason  to  doubt  that  the  appellant  considered 
Lahore  his  home  and  the  home  of  his  family.  His  residence 
in  Africa  was  merely  for  the  purposes  of  employment  and 
earning  a  living,  ami  the  mere  fact  that  he  did  not  con- 
tinuously own  or  occupy  a  house  at  Lahore  does  not,  in  my 
opinion,  prevent  his  home  being  there.  The  stay  at  Saharanpur 
was  merely  for  the  purpose  of  paying  a  visit  to  his  wife's 
parents. 

As  remarked  in  Rattigan  on  Divorce  (India),  page  22,  if, 
during  absence  from  home,  for  health,  pleasure  or  busin.  -. 
husband  and  wife  have  cohabited  for  a  time  in  another 
place,  after  previously  living:  together  at  their  home,  they  will 
have    last    resided    together    at    the    place    where   their  home  is 

1  re. 

In  Section  3  (in)  of  the  Divorce  Act  the  expression.    u>ed  is 
"  last  resided,"  not  last  cohabited. 

In    8ti*mer   v.     Orde    (*),   at   p.    205,   it   was     held   that 

if   the   defendant  could    be   said   to  have   had   any   permanent 

.  _^^____^_____^^^__— — — — — — — — ^— » — 1 
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dwelling   place   in  the   plains,  he  would  not  the  less  dwell  there 
because   for     health     or     pleasure  he    was    passing    the   hot 

season  in   the  hills  when  the  plaint  was  tiled,  and  their  Lordships 

held  that  the  Court  within  whose  jurisdiction  the  dwelling  place 

in  the  plains  was  situate  had    jurisdiction. 

For  these  reasons  I  hold  that  the    home  of  the  parties 

was  at  Lahore,  and  that  they  last  resided  together  at  Lahore  and 

that  the  Lahore  Court   had   jurisdiction. 

******* 
******* 

In  my  judgment  in  original  matrimonial,  6  of  1903,  I 
recorded  reasons  and  cited  authority  for  declining  to  accept  the 
uncorroborated  allegations  by  a  wife  that  her  husband  had  com- 
mitted an  unnatural  offence  on  her  person,  and  I  see  no  reason 
for  altering  my  opinion. 

The  only  corroboration  relied  on  is  a  statement  in  a  letter 
from  the  respondent  to  her  mother  that  there  was  one  thing 
for  which  she  could  not  forgive  her  husband,  at  most  this 
is  an  allegation  by  the  respondent,  and,  even  if  it  be  held 
to  refer  to  the  alleged  attempts  to  commit  an  unnatural  offence, 
is  not  independent  corroboration  and  is  inadequate. 

For   these  reasons  I  hold  that    the   charge  of  an  attempt  to 

commit  an  unnatural   offence  on  the   person    of  the  respondent 

has  not  been  established. 

*  *  *  *  *  *  * 

#*****# 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  78. 

Before  Mr.    Justice  Reid. 
GURDIT  SINGH,— (Plaintiff),— PETITIONER, 
Rbtision  Side.  ^  Versus 

CHAN  DA   SINGH  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Civil  Revision  No.  83  of  1905. 
Transfer  o/exparte  money  decree— Competency  of  transferee  to  prosecute 
suit  on  original  cause  of  action  if  the  ex  parte  decree  is  set  aside— Civil  Proce- 
dure Code,  1882,  Section  232. 

Held,  that  the  transferee  of  an  ex  parte  money  decree,  who  had  been 
brought  up  on  the  record,  as  sugh  after  contest,  is  entitled  to  prosecute 
the  suit  on  the  original  cause  of  action  in  the  event  of  the  et  parte  decree 
being  set  aside. 

Ganpat  Rui  v.  Sarupi  (')  distinguished. 

(')   I.  L.  R..IAU.,  446. 
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Petition  /<  r  revision  of  the  order  of  Captain  B.  D.  Fitzpatrick, 
District  Judge,  Raicalpindi,  dated  5th  October  1904. 

Pestonji  Dadabhai,  for  petitioner. 

Shircore,  for  respondents. 

1  he  judgment  cf  the  learned  Judge  was  as  follows  : — 

Reid,  J.— On  the  3rd  June  1903  Amar  Singh  obtained  an 
ex  parte  decree  for  Rs.  446  against  the  respondents. 

He  transferred  this  decree  to  Gurdit  Singh,  the  present 
petitioner,  by  oral  agreement.  Gurdit  Singh  applied  for 
execution  on  the  10th  October  1903,  the  objections  of  the 
respondents  were  overruled  and  he  was  brought  on  to  the 
record  as  transferee.  This  order  became  final  not  being  touched 
on  appeal.  On  the  19th  November  1903  the  respondents 
applied  to  have  the  ex  parte  decree  set  aside  making  Gurdit 
Singh  alone  a  respondent,  and  the  ex  parte  decree  was  set 
aside  in  March    1904. 

The  question  for  consideration  is  whether  Gurdit  Singh 
is  now  entitled  to  prosecute  a  suit  on  the  original  cause  of 
action  against  the  respondents  as  tranferee  of  an  actionable 
claim.     I  see  no  reason  to  doubt  that  he  is  entitled. 

It  is  too  late  for  the  respondents  to  contend  that  the 
oral  transfer  is  invalid  under  Section  232  of  the  Code  of 
Civil  Procedure.  Gurdit  Singh  was  brought  on  to  the 
record  as  transferee  of  the  decree-holder  after  contest,  and  the 
respondents  rested  content  with  the  order  bringing  him 
on. 

It  has  not  been  contended  that  the  claim  was  not  trans- 
ferable, by  reason  of  any  rule  of  law  similar  to  those  con- 
tained in  Section  6  of  the  Transfer  of  Property  Act,  and  a 
transfer  of  a  decree  is  a  transfer  of  all  rights  under  the 
decree,  including  the  right  to  another  decree  in  the  event  of 
the  decree  being  set  aside,  by  reason  of  its  having  been  ex  parte. 
No  authority  directly  in  point  was   cited. 

In  Garifat  2?  ,/(»),  it  was  hold  that  the  sale  of  a  money 

decree  obtained   on  a  mortgage  deed    conveyed  to  the    purchaser 
no    right   to  the   securities    M     to   which     I  ■     deed    was 

silent,    and    tlnr    the   parchaeer    had    no    lien    against    the  pro- 
The  Court  said  W     |,)  tJ0t  say   that  if  the 

"  debt   itself  had    been    sold,    the    pu:  night     not    have 
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"  been  entitled  to  call  upon  the  seller  to  assign  the  securities. 
"  That  question,  when  it  arises,  will  be  determined  in  refer- 
"  ence  to  the  terras  of  the  contract,  but  in  the  case 
"  before  us  it  is  clear  all  that  was  sold  was  the  money 
"  decree.  " 

The  facts  of  this  case  are  clearly  distinguishable  from  those 
now  before  this  Court. 

For  the  reasons  above  recorded  I  allow  this  applica- 
tion and  restore  the  order  of  the  Court  of  first  instance  with 
costs. 

Application  allowed. 


No-  79- 

Before  Mr.  Justice  Reid. 

KARM   KULLI   AND  OTHERS,— ( Plaintiffs),— 
APPELLANTS, 

Versus 

KARM  DAD   AND   OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  852  of  1903. 

Limitation  Act,  1877,  Schedule  II,  Articles  91, 144  -Suit  by  reversioner 
for  possession  of  'immovable  •property—  Dcjendard  in  possession  under  an 
alleged  gijt  or  will — Beversioner  not  barred  by  reason  of  his  having  failed 
to  contest  such  gift  or  ivill  within  three  years -Period  of  limitation  appli- 
cable— Res  judicata — Effect  of  a  decree  as  regards  a  reversioner  who  was  no 
party  to  the  suit  brought  by  other  reversioners,  but  whose  father  was  impleaded 
therein  pro  forma  defendant. 

Held,  that  Article  91,  Schedule  II  of  the  Limitation  Act,  does  not 
apply  to  a  suit  by  a  reversioner  claiming  a  childless  owner's  ancestral 
immovable  property  in  the  hands  of  a  defendant  under  an  alleged  gift  or 
will,  though  it  may  be  necessary  for  the  plaintiff  to  prove  the  invalidity 
of  such  an  instrument.  The  limitation  applicable  to  such  a  suit  is  that 
provided  by  Article  144  and  the  reversioner's  cause  of  action  accrues  on 
the  death  of  the  alienor  or  of  his  widow. 

Held,  also,  that  a  reversioner  is  not  debarred  from  contesting  an 
alienation  in  favour  of  his  own  brother  merely  because  in  a  previous 
suit  instituted  by  certain  other  reversionsr-i  of  the  deceased  proprietor 
against  the  alienee,  his  father  was  implendt>d  »s  a  pro  found  defendant, 
especially  where  there  was  no  adjudication  of  the  father's  rights  as  opposed 
t®  the  alienee,  his  own,  son,  and  that  therefore  the  present  suit  wis  not 
birred 'under  Section  13  of  the  Civil  Procedure  Co-J*  by  ro:^on  of  such 
previous"  suit. 
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Harvans  Singh   v.   Ha)  nam    Singh   (l)   and  Ram    Chandra    Narayan  v. 
Narayan  Mahadev  (-)  cited. 

Nehal  Singh  v.    Chanda  Sinjh    (3),    Zafaryab  Khan   v.    Fatteh  Ram  (»\ 
and  Venkayya   v.  .Yjr(i,.a»imi  (s),  referred  to. 

aZ  />•(>»*    £Ae,  decree  of    W.     A.    LeRossignol,  Esquire, 
Divisional  Judge,  Jhelum  Division,  dated  loth  July  1903. 
Harris,  for  appellants. 
Vishnu  Singh,  for  respondents. 

The  following  pedigree    will  explain    the  relationship  of  the 
parties  : — 

Hayat    Bakhsh. 


r 1 

Pirdad.  Khudadad,  deceased,  whose 

|  property  is  in 

(  j                       ~~~  ^                      dispute. 

Sarfaraz.  Nadir.                 Fazaldad. 

i  _L 

Muhammad.  C  \  |  1 

"J  Ghulara       Karmdad.      Kami       Yusaf. 

Muhammad  AH.  Hassan  Ali.     Ali.  Kulli. 


[  l 

Mehar  (Pir)  Mukarab- 

Bakhsh.        Mussammat  Suban, 
widow. 

Khndadad  alienated  the  whole  of  his  ancestral  property  to 
Karmdad  by  three  different  alienations,  /.  <..,  he  made  a  gift  of 
one-fourth  of  his  entire  holding  in  ls77,  another  gift  of  one-fourth 
in  1883,  anrl  a  bequest,  of  the  remaining  half  in  1887.  After  the 
death  of  the  alienor  in  1890,  the  collaterals  of  the  present  parties, 
viz  ,  Nadir  and  the  descendants  of  Muhammad  Ali,  brought  a  suit 
to  challenge  the  will  and  the  second  gift  aud  for  recovery 
of  possession  of  the  three-fourths  of  the  alienor's  property.  The 
alienee  contested  the  claim  on  the  strength  of  his  adoption  by 
Khudadad.  The  first  Court  found  in  favor  of  the  defeudant. 
On  appeal  the  Divisional  Judge  held  the  adoption  not  proved, 
but  the  gift  valid  and  the  will  good  to  the  extent  of  one-third 
only  of  Khudadad's  remaining  estate.  The  then  plaintiffs  accepted 
thi.-  decree,  but  the  Chief  Court  on  appeal  by  Karmdad  found 
that  the  adoption  of  Karmdad  had  not  been  proved.  Subse- 
quently the  three  brothers  of  Karmdad  and  Hassan  Ali  and 
Muhammad  instituted  the  present  suit  for  their  share  of  the 
property  included  in  the  gifts  of  1877  aud  1887,  and  also  for 
their  share  of  the    balance    that  remained    to    Karmdad   after  the 

.  B.  i*J   140   P.  K,  lbUO. 
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Divisional  Judge's  decree  in  the  former  suit.  The  Court  of 
first  instance  dismissed  the  claim  of  Hassan  Ali  and  Muhammad 
as  barred  by  the  rule  of  res  judicata,  and  found  the  three  brothers 
of  the  alienee  entitled  to  a  share  equal  to  T\°t  of  the  entire 
holding  of  the  alienor.  The  Divisional  Judge  dismissed  the 
claim  of  the  three  brothers  of  the  alienee  on  the  grounds  that 
the  deeds  of  gift  and  will  should  have  been  set  aside  within 
three  years,  and  further  that  the  questions  raised  as  regards 
the  gift  of  1883  and  the  disposition  of  the  property  by  will 
were  res  judicata,  their  father  having  been  a  party  to  the  former 
suit. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

|q.,    .     •;  inns  Reid,  J. — This   is   a  suit  by   three   out  of  four  brothers  for 

possession  of  ancestral  land  bequeathed  and  given  to  the  fourth 
by  a  collateral. 

The  first  question  for  consideration  is  whether  the  suit 
was  barred  by  Article  91  of  the  Limitation  Act.  That 
Article  applies  to  suits  of  which  the  main  object  is  to  cancel 
or  set  aside  an  instrument  made  between  the  plaintiff  and 
defendant,  or  parties  of  whom  the  plaintiff  was  one,  but  does 
not  apply  to  a  suit  for  possession  of  property  conveyed  by 
an  instrument  to  which  the  plaintiff  was  not  a  party,  the 
cancellation  of  the  instrument  being  merely  incidental  to 
the  relief  sought.  The  lower  Appellate  Court,  therefore, 
erred  in  holding  that  Article  91  barred  the  suit,  even  if 
instituted  more  than  three  years  after  the  instrument  came 
to  the  knowledge  of  the  plaintiffs.  The  next  question  for 
consideration  is  whether  the  suit  was  barred  by  Article  144  of 
the  Act. 

.  The  alienor    Khudadad  died    on    the   9th   September   1890 

and  the  suit  was  instituted  on  the  12th  December  1902, 
the  alienor's  widow  having   died  on  the  6th  May  1891. 

The  alienations  consisted  of  one-fourth  of  Khudadad's  share, 
given  by  him  to  the  defeudaut-respoudent  Karmdad  in 
1877,  another  one-fourth  giveu  by  the  same  to  the  same  iu 
1883,  and  a  bequest  of  the  remaining  one-half  in  1887. 

At  the  suit  of  collaterals  of  the  present  parties  th§ 
bequest  was  set  aside  as  to  two-thirds  of  the  half  share  bequeathed, 
and  the  present  suit  is  for  the  plaintiffs'  appellant  shares  of  the 
subject  matter  of  the  gifts  and  of  so  much  of  the  subject  matter 
of  the  bequest  as  Kurmdad  was  not  deprived  of  under  the 
previous  decree. 
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No  evidence    of   a   special   custom,   varying     the     general 
custom   tbat    the   widow    was     entitled    to   possession     on   her 
husband's  death,   has   been  cited,  and  the  suit,  instituted   within 
12   years    of  the   widow's    death,   is    within  time.     The  Punjab 
Limitation  Act  admittedly  does  not  apply. 

The  next  question  for  consideration  is  whether  the  plain- 
tiff-appellants are  bound  by  the  decree  of  the  Divisional 
Court   in   the  suit   by   the  collaterals  against  Karmdad. 

To  that  suit  the  respondent  Karmdad  was  defendant  and 
Fazldad,  father  of  the  appellants,  Yusaf,  Kami  Kulli  and 
Ghulam  Ali  and  of  Karmdad,  was  impleaded  as  a  pro  for mo 
defendant,  because  he  had  not  joined  as  a  plaintiff.  The 
appellants  were  not  impleaded.  Nadir,  father  of  the  appellant 
Muhammad,  was  plaintiff  in  the  previous  snit,  but  neither 
Hassan  Ali  nor  any  ancestor  of  his  was  a  party.  Hassan  Ali  is, 
therefore,  obviously  not  bound  by  the  previous  decree,  though 
Nadir  is  bound  as  is  Pir  Bakhsh  or  Mehr  Bakhsh  who  was  a 
plaintiff  in  that  suit.  Although  Fazldad  was  a  pro  forma 
defendant,  there  was  no  adjudication  of  his  rights  as  opposed  to 
Karmdad's.  He  was  naturally  anxious  that  his  branch  of 
the  family  should  take  the  whole  of  Khudadad's  estate,  and  his 
sons  are  not  bound  by  his  desire  to  benefit  their  brother  any  more 
than  they  would  be  bound  if  he  were  to  transfer  ancestral  pro- 
perty to  their  brother  at  their  expense.  Had  the  appellant's 
father  been  alive  at  the  date  of  this  suit,  his  refusal  to  contest 
the  alienation  would  not  have  been  a  bar  to  the    suit.     Harvans 

h  v.  Hamani  Singh  (*)  and  Ram  Chandra  Xaraym 
v.  S'arayin  Mahadev  (*)  are  in  point.  Welial  Singh  v.  Chanda 
Singh  (3),  Zafaryah  Khan  v.  Fatteh  Ram  (*),  and  Venkayya 
v.  Karat  imma  (8),  cited  for  the  respondents,  do  not  help  them. 
I  set  aside  the  decree  of  the  lower  Appellate  Court  against  Hasan 
Ali,  Ghulara  Ali,  Karm  Kulli  and  Yusaf,  and  remand  the 
appeal  under  Section  562  of  the  Code  of  Civil  Procedure  for 
decision  on  the  merits.  Court-fee  on  the  memorandum  of  appeal 
will  be  refunded  and  costs  will  be  costs  in  the  cause.  The 
appeal  of  Nadir  and  Pir  Bakhsh  or  Mehr  Bakhsh  is  dismissed. 
No  order  as  to  costs  as  far  as  they   are  concerned. 

Appeal  allon  ■ 
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No.  80- 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Kensington, 

DEW  A  SINGH  AND    OTHERS,— (Defendants),  - 
APPELLANTS, 

Versus 

BISHAMBAR   DAS  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  322  of   1901. 
Alluvion   and  diluvion-  Occupancy   rights — Right*  of  occupancy  tenant 
in  submerged  land  on  re-appearance—  Custom—  Mauza  Pakhiuan,  Ourdispur 
District. 

Found,  that  by  custom  of  the  village  Pakhiwan  in  the  Gnrdaspur 
District  an  occupancy  tenant  does  not  lose  his  right  by  reason  of  the  land 
of  his  holding  being  submerged  and  is  entitled  to  claim  his  rights 
ou  the   land  being   again  thrown  up  by  the  action  of  the  river. 

Farther   appeal  from  the   decree  of  H.   Scott-Smith,  Esquire, 
Divisional   Judge,  Amritsar  Division,  dated    19th  March  1901. 

Gokal  Chaud   and  Dhanpat  Rai,  for  appellants. 

Rambhaj  Datta,  for  respondents. 

The  judgment  of  the  learned  Judge  (so  far  as  is  material  for 
the  purposes  of  this  report)  was  as  follows  : — 

10th  Awfust  1905.  Kensington,  J. — The  main  question  for  decision  in  this  appeal 

is  whether  by  custom  of  the  village  Pakhiwan  in  the  Gurdaspur 
District  the  land  of  occupancy  tenants,  which  is  recovered  from 
the  river  Ravi  after  submersion,  will  be  restored  to  the  occupancy 
tenants  or  revert  to  the  proprietors. 

The  plaintiffs  are  the  occupancy  tenants.  The  first  Court 
found  against  them,  but  in  the  Divisional  Conrt  their  appeal 
was  accepted  and  they  were  given  a  decree  for  the  entire  area 
claimed,  69  ^J  kmaU.  There  was  no  proper  enquiry  into  custom 
in  either  Court,  but  under  the  directions  of  this  Court 
a  full  enquiry  has  beeu  made  on  remand,  as  the  result  of  which 
the  lower  Courts  have  concurred  in  a  finding  that  this  appeal 
by  the  defendant-proprietors,  should  be  allowed  only  so  far  as 
plaintiffs'  claim  is  barred  by  a  previous  decision  agaiust 
them. 

The  report  on  remand  shows  that  if  we  go  by  Wajib-id-arz 
entries  there  is  no  uniform  custom  on  the  point  among  the 
Ravi    villages    of    the  (J  m  da-pur    District.     Speaking   generally 
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ecorded  custom  is  in  favour  of  the  occupancy  tenants  in 
villages  on  one  side  of  Pakhiwan,  and  in  favour  of  the  proprie- 
tors on  the  other,  bat  even  so  there  are  exceptions. 

On  behalf  of  the  defendant-proprietors  reference  is  made 
to  a  judgment  of  the  9th  October  1891  (Mabi  v.  Shib  Dyal, 
Revenue  Appeal  No.  105  of  1891),  in  which,  after  a  full  enquiry, 
it  was  found  by  Colonel  Hutchinson,  as  Collector  of  Gurdaspur, 
that  the  occupancy  tenants  lost  their  rights  on  submersion  of 
their  land.  The  particular  village  then  concerned  was  Dora 
Nanak,  but  apart  from  that  we  are  unable  to  heat  a  Revenue 
Court  decision  of  the  kind  as  in  any  sense  res  judicata. 

Looking  at  the  matter  from  an  equitable  poiut  of  view  no 
argument  is  required  to  show  the  hardship  to  occupancy  tenants 
of  the  rule  of  decision  which  the  defendants  have  sought  to 
up,  while  even  if  we  go  on  the  narrow  basis  cf  WajiL-iil-ar: 
entries,  the  finding  on  remand  in  favour  of  the  tenauts  is 
supported    by    the  entries    for   a    majority     of    the    villages    of 

iil  Gurdaspur,  to  which  Pakhiwan  belongs. 

It  has  further  to  be  considered  that  even  where  such  entries 
are  adverse  to  the  tenants,  they  have  no  special  value  as  a 
statemeut  of  custom.  The  |l\//i7w</-a/-.;  represents  at  most  the 
\iews  of  the  proprietors,  and  as  an  agreement  would  not  be 
binding  on  the  tenauts,  unless  they  can  be  shown  to  have 
distinctly    agieed    to    an   arrangement    by  which    their    interest!) 

disregarded.       We    are    inclined    to    think   also  that   at    the 

time    these  entries    were    made   the    matter    was    treated    as  one 

routine,  without    special  consideration  of  the  tenants'   rights. 

The   only    general   argument    seriously     pressed    on    behalf 

proprietors  is  the    specious    one  that    by    the    mere  fact  of 

submersion,    the  tenants'    land   ceases  to  be    cultivated  by  them, 

and  that    their   rights    ate   in    eoDseqoende  forfeited  under  the 

literal  woiding  of  the  Tenancy  Act. 

To  this  it  is  a  sufficient  reply  to  poiut  out  that  vis  »i'ij"<  i.-  a 
"  sutficieut  cause  "  within  the  meaning  of  Section  08  of  the  Act. 
the  case  may  be  readily  conceived  where  the  tenants  on  the 
loss  of  their  land  may  go  away  and  make  no  attempt  to  again 
cultiv  i  after   its    recovery    from  the  river,  and  in 

such  a  case  it  might  be  reasonably  held  that  their  rights  had  been 
extinguished.     But   the  .    enquiry    makes  it  clear  that  in 

there  have  been  no  such  laches  on  tl  e 
tenants'  part.  They  claimed  the  land  immediately  it  was 
recovered  from  the  river. 
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Our  finding  would  therefore  be  entirely  in  favour  of  the 
tenants  as  by  the  Divisional  Judge's  order  of  19th  March  1901 
under  appeal,  were  it  not  for  the  fact  brought  to  light  in  remand 
that  in  respect  of  a  portion  of  the  land  in  suit  a  claim  by  the 
tenants  has  been  already  dismissed  in  1885.  The  decision  then 
given  against  the  tenants  was  confirmed  by  the  appeal  order  of  the 
DivisionalJudge  (Mr.  Wilkinson),  dated  24th  October  1885, 
and  however  it  may  be  opposed  to  our  present  conclusions, 
it  must  be  treated  as  final  to  the  extent  of  the  land  covered 
thereby. 

»  •  •  *  *  * 

Note. — The  remainder  of  the  jndgment  is  immaterial  for  pur- 
poses  of  this  report. 

Appeal  allowed  in  part. 

No.  81 

Bejore  Mr.  Justice  Chatferji,   CLE.,  and  Mr.  Justice 
Kensington. 

JAWAHRI  AND  OTHERS,— (Defendants),— 
APPELLANTS, 

Afpellatb  Bidb. ^  Versus 

HARI  SINGH  AND  OTHERS,- (Plaintiffs),— 

RESPONDENTS. 

Civil   Appeal  No.  523  of  1902. 

Limitation  Act,  1877,  Section,  22 — Suit  for  money  against  some  of  the 
representatives  of  a  deceased  debtor — Addition  of  other  representatives  after 
period  of  limitation. 

In  a  suit  for  the  recovery  of  a  debt  due  to  him  on  a  contract  from  A. 
and  B.,  the  plaintiff  brought  his  action  within  tho  period  of  limitation 
prescribed  by  law  against  A.  and  the  two  sons  of  B.  Upon  objec- 
tion being  taken  that  i  necessary  party  had  been  omitted  the  Court 
ordered  a  third  son  of  B.  to  be  impleaded  as  a  defendant  after  the  period 
of  limitation  had  expirod.     Thereupon  the  defence   pleaded  limitation. 

Held,  that  the  suit  against  the  original  defendants  was  not  barred 
by  limitation  in  consequence  of  the  provisions  of  Section  22  of  the 
Limitation  Aot. 

The  benefit  of  Section  22  extends  on'y  to  the  particular  parties  who 
are  added  after  institution  of  a  suit  and  a  plaintiff's  suit  cannot  fail 
merely  because  he  may  have  lost  his  remedy  ugaiust  an  added  defendant, 
unless  where  this  is  a  necessary  result  from  the  nature  of  the  subject- 
matter  of  the   suit. 

Rao  Qhulam  Muhammad  Khanv,  Nahar  Alt  (')  referred  to. 
0)  63  P.  «.,  1890. 
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ellaneous  further  appeal  from  the  order  of  T.  J.  Kennedy, 
Esquire,  Divisional  Judge,  Rawalpindi  Division,  doted  9th 
April  1905. 

Sohan  Lai,  for  appellants. 
Sukh  Dial,  for  respondents- 
The  judgment  of  the  Court  was  delivered  by 

Kkxsixgton,  J. -The  plaintiffs'  case  is  that  Sahib  Singh  and  *th  May  l905' 
Chat  tar  Singh  incurred  liability  to  them  under  certain  transactions 
by  way  of  Promissory  Note  and  Hundi  entered  into  between 
the  3rd  October  and  1-ith  November  1893.  The  suit  was  accord- 
ingly instituted  on  the  2nd  October  1896  as  against  Sahib  Singh 
and  two  sons  of  Chattar  Singh. 

On  the  9th  January  1^97,  the  Court  ordered  a  third  son  of 
Chattar  Singh  to  be  impleaded  as  a  defendant,  and  eventually 
dismissed  the  suit  altogether  on  the  ground  that  limitation 
would  continue  to  run  against  the  plaintiffs,  and  in  favour  of 
all  the  defendants,  up  to  the  date  on  which  this  third  son,  Phulel 
Singh,  was  impleaded. 

We  think  that  the  learned  Divisional  Judge  was  clearly 
right  in  reversing  this  decision  and  remanding  the  case  under 
Section  562,   Civil  Procedure  Code. 

The  benefit  of  Section  22,  Limitation  Act,  extends  only 
to  the  particular  parties  who  are  added  after  institution  of  a 
suit,  and  a  plaintiff's  suit  cannot  fail  merely  because  he  may 
have  lost  his  remedy  against  an  added  defendant,  unless  where 
this  is  a  necessary  result  from  the  nature  of  the  subject-matter 
of  the  suit. 

In  the  case  before  us  the  plaintiffs  were  entitled  by  Sections 
42  and  43  of  the  Contiact  Act  to  proceed  against  such  o  the 
original  promisors  or  their  representatives  as  they  pleased. 
No  ruling  to  the  contrary  has  been  quoted,  and  in  relying  on 
tlic  aualogy  of  Rao  Ghulam  Muhammad  Khan  v.  Xahar  Ali  (l) 
the  appellants'  pleader  has  overlooked  tho  distinction  drawn 
on  page  153  of  that  ruling.  So  far  as  it  is  applicable  at  all 
the  ruling  cited  is  in  favour  of  the  plaintiffs -respondents,  as 
expressly  recognising  their  right  of  option  under  Section  43  of 
the  Contract  Act. 

The  relief   of  Phulel  Singh    from    liability  under    the  opera- 
tion of   Section  22,    Limitation    Act,  will    not   affect  the  remain- 
defendants  in   whoso  favour  limit  it  ion  eannot  be  pleaded. 
The  appeal  is  accordingly  dismissed   with  costs  to  plaintiffs. 

Appeal  dismissed. 
,<JL)  63  Ft  &,  189*. 
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No-  82. 

Before  Mr.  Justice  Johnstone. 

f        THE  PUNJAB  NATIONAL   BANK,— (Plaintiff),— PETI- 
Hekrenck  Side.)  TIONER, 

I  Versus 

SALAMAT  SINGH  &  OTHERS,— (Defendants),— RESPON- 
DENTS. 

Civil  Revision   No.  1059  of  1904. 

Revision, —Revision  fiom  an  order   under  Section  295,    Civil    Procedure 
Code,  1882— Practice  of  Chief  Court '-  Punjab    Court*   Act,   T8S4,  Section    70 

a)  fa;. 

Held,  that  an  order  under  Section  295,  Civil  Procedure  Code,  is  not 
n\vn  to  revision  by  the  Chief  Court  under  Section  70  (I)  (a)  of  ths  Punjab 
Courts  Act,  as  the  penultimate  clause  of  Section  205  affords  the  petitioners 
their  legal  remedy. 

Joti  Mai  v.  Goatea  (')  and  Brij  Lai  v.  Earji  Mai  (2)  followed. 

Petition  for  revision  of  the  order  of  W.  A.  LeR"ssigttol,  Esquire, 
District  Judge,  Rawalpindi,  dated  bth  March  1901. 

Sukh  Dial,  for  petitioner. 

Shadi  Lai  and  Browne,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
1st  July  1903.  Johnstone,  J. — In   this    case  certain  respondents   have   not 

been  served  with  notices,  but  this  is  immaterial,  as  after 
heariuo-  arguments  I  have  arrived  at  the  conclusion  that  these 
two  petitions — 1059  and  1701  of  1905,  must  both  be  rejected.  In 
my  opinion,  as  the  learned  District  Judge  has  pointed  out, 
the  penultimate  clause  of  Section  295,  Civil  Procedure  Code, 
affords  the  petitioners  their  legal  remedy  ;  Joti  Mai  v.  Coates  (*) 
and  Brij  Lai  v.  Harji  Mai  (a)  are  authorities  for  the 
proposition  that  this  Court  will  not  exercise  its  extraordinary 
powers,  under  Section  70  of  the  Courts  Act  when  the  petitioner 
has  another  legal  leinedy.  Petitioners  can  bring  a  regular  suit 
under  the   section  quoted. 

There  is  a  very  special  reason  here  for  not  interfering 
on  the  Revision  side.  If  I  did  interfere  and  found  against 
petitioners,  they  would  probably  still  have  their  action  under 
Section  295.  penultimate  paragraph.  Tn  any  case  whether  this 
is  so  or  not,  the  reasm*  already  g  'v  w\  f  >:■  noninterferenee 
are  sufficient. 

AppHr-atton  dismissed. 


(l)15  P.  R.,  1901,  (M8/\  R.,  1903. 
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No.  83- 

Before    Mr.  Justice  Rcid- 

GOKAL  CHAND— (Defendant),— APPELLANT, 

Versus  I  . 

RAJA  DEVI  AND  ANOTHER,— (Plaintiffs),— RESPONDENTS-  j 

Civil  Appeal  No.    14   of  ]904 

Custom — Inheritance  — Brahmans  of  Karnal  City —  Widow's  right  to  suc- 
ceed to  her  husband's  share  in  joint  ancestral  property. 

Held,  that  among  non-agricultura!  Brahmans  of  Karnal  City  a  widow 
is  entitled  to  succeed  to  the  share  held  by  her  deceased  husband  in  joint 
ancestral  property. 

Fuither  appeal  from  the  decree  of  A.  E.  aurry,  Esquire,  Addi- 
tional Divisional  Judge,  Delhi  Division,  dated  \7th  October  1902. 

Sundar  Das,  for  appellant. 
Shadi  Lai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J.  — This   appeal  was  admitted  on   grounds  5  (t>)  and      3rd  May  1905. 
6   only,    viz.,    that    the   widow   was    not  eutitled    to   succeed  to 
her  husband's    properly    by    reason    of  its  being  joint  ancestral 
property,  and  that  she  had  not    proved    any    special    custom    en- 
titling her. 

The  parties  are  non-agricultural  Brahmans  of  Karnal  City  and 
presumably  governed  by  Hindu  law.  The  Courts  below  have 
concurred  in  holding  that  a  special  custom  modifying  Hindu  law 
has  been  established. 

On  the  21st  December  1901  the  pat  vvaii  examined  by  the 
Court,  deposed  to  several  iustanoes  of  widows  succeeding  to 
ancestral  properly  which  their  husbands  had  held  jointly 
with  brothers,  and  stated  that  be  would  on  the  23rd  file  a  complete 
list,  compiled  from  Revenue  Records.  This  he  did,  the  list  con- 
taining  21  iustauces,  11  before,  and  7  after,  the  last  Settlement, 
about  188U. 

Of  these  all,  except  two,  are  directly  in  point. 

Tho  appellant  and  his  brother  Bisliamhar  Das  failed  to  cite 
any  instance  to  the  contrary  as  did  their  witnesses,  though 
examined  after  the  20th  January  1902.  Moreover  mutation 
was  effect eil  in  favour  of  the  widow  at  the  instance  of 
Bisliambar  Das,  and  without  any  subsequent  objection  by 
the  plaintiff,  who  was  reported  to  be  absent  at  date  of 
mutation. 
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I  concur  with  the  Courts  below  in  holding  that  the 
appellant  has  failed  to  rebut  the  evidence  adduced  by  the 
widow,  which  justified  the  decree  in  her  favour.  Having 
regard  to  the  deposition  of  the  appellant,  in  Mussamraat 
Dingi  versus  Shibba,  and  to  his  absolute  failure  to 
rebut  the  evidence  for  the  widow,  I  see  no  reason  for  further 
enquiry. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No-  84- 

Before  Mr.  Justice  Kensington. 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL, 

(Plaintiff),—  PETITIONER, 

Versus 

MEHRBAKHSH,— (Defendant),— RESPONDENT. 

Civil  Revision  No  .  543  of  1905. 

Institution  of  suit  on  behalf  of  Secretary  of  State — Competency  of  Col' 
lector  to  institute  without  power-of-attomey  from  Financial  Commissioner — 
Civil  Procedure   Code,  1882,  Sections  36,  37,  41 7. 

Held,  that  a  Collector  is  competent  to  institute  a  6uit  on  behalf  of 
the  Secretary  of  State  for  India  in  Council  without  obtaining  a  power- 
of-attorney  from  the  Financial  Commissioner  in  his  favour. 

Petition  for  revision  of  the  order  of  Captain  B.  D .   Fitzpatrick, 
District  Judge,  Rawalpindi,'  dated  23rd  December  1901. 

Government  Advocate,  for  petitioner. 


Revision  Side. 


The  suit  was  filed  on  behalf  of  the  Secretary  of  State  for 
India  in  Council  for  possession  of  certain  land.  The  plaint  was 
signed  and  verified  by  the  Collector  of  the  District.  The  defence 
raised  a  preliminary  objection  to  the  institution  of  the  suit  by 
the  Collector  on  the  ground  that  as  he  held  no .power-of -attor- 
ney from  the  Financial  Commissioner,  he  had  no  authority  to 
institute  the  suit.  The  Court  of  first  instance  allowed  the 
objection  and  rejected  the  plaint.  On  appeal  the  District  Judge 
being  of  opinion  that  a  power  of  attorney  was  necessary  declined 
to  interfere. 

The  pluintiff  thereupon  applied  to  the  Chief  Court  for  revision 
of  the  order  of  the  District  Judge. 
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The  judgment  of  the  Court  was  delivered   by 

KlK.xiHGTOH,  J. — It   appears   to   me    impossible   to  support     1**  Juty  1905. 
the   orders   of    the    lower    Courts.     A    precisely    similar     point 
was    before   the    Divisional  Judge   of    Rawalpindi   on    the  17th 
December   1904,   only    six  days    before  the  order  of  the  District 
Judge,  which  is  now  before  me. 

In  that  case  it  was  decided,  quite  correctly  in  my  opinion, 
that  no  power-of-attorney  is  required  from  the  Fiuanoial  Commis- 
sioner in  favour  of  the  Collector. 

The  orders  of  22nd  October  1904  and  23rd  December 
1904  are  sot  aside,  and  the  plaiut  will  be  re-institated  in  the  first 
Court. 

Costs  are  allowed  to  the  plaintiff-petitioner  in  this  Court  and 
in  the  District  Judge's  Court,  to  be  included  as  costs  in    the  cause. 

Application  allowed. 


Full  Bench. 

No-  85- 
Before  Sir  William   Clark,  Kt.,  Chief  Judye, 
Mr.  Justice  Reid  and  Mr.  Justice  Chatter ji. 
JOGAL  KISHO RE,— (Defendant),— PETITIONEE, 

Versus  j>  Revision  Sidk. 

CHAMM(>«ND  OTHERS,--(Plaimiffs)  — RESPONDENTS. 
Civil  Revision  No.  1367  of  1903. 

Pre-emption — Rival  claiimnts — Each  claimant  made  defendant  in  the 
other  suit — Suits  tried  together  but  decided  by  separate  decrees— Decree  allow- 
ing pre-emption  in  one  case  only  on  condition  of  default  by  other  prc-emptor— 
Finality  of  decree  in  superior  pre-cmptorf6  suit — Appeal  by  inferior  pre-emp. 
tor  in  his  oiun  suit — Res  judicata. 

Two  identical  suits  for  pre-emption  were  filed  by  two  rival  pre-emp- 
tore  against  the  same  defetidant  and  each  pre-emptor  was  impleaded  ae  a 
.nt  in  the  other's  suit.  Similar  issues  having  been  framed  in  each 
case,  both  were  tried  together  and  disposed  of  by  one  judgment  and  d 
(n  one  of  the  suits  the  pre-emptor  was  held  to  have  a  preferential  right 
ever  the  other  and  a  decree  was  passed  giving  him  the  rlgbt  to 
pre-empt  within  a  certain  time  and  to  the  other  on  his  failure  to  do  so. 
The  unsuccessful  prc-emptor  appealed  from  the  decree  in  his  own  suit, 
which  was  thrown  out  by  the  Dmnionnl  Judge  QDOO  the  ground  that  tho 
omission  to  appeal  again  si  the  decree  of  the  rival  claimant  was  ■ 
defect  und  operated  as  res  judicata. 
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Held  by  the  Full  Bench,  that  it  was  not  necessary  for  the  unsuccess- 
ful pra-emptor  to  file  an  appeal  in  each  of  the  two  cases,  an}  that  the 
Court  of  Appeal  was  not  precluded  under  the  rule  uf  res  judicata  from 
going  into  any  matter  common  to  the  two  cases  by  reason  of  the  finding 
in  the  cross  cise  not  having  been  appealed. 

Ourmukh  Singh  v.  Hari  Ghand  (*)  overruled. 
Chajju  v.  Sheo  Sahai  (2)  dissented  from. 

Fakharunnissa  v.  Rahim  Bakhsh  (3),  Rahim  Balthsh  v.  Fakharunnissa  (4) 
and  Abdul  Majid  v.  Jew  Narnih  Mahlo  (5)  cited. 
Khem  Singh  v.  Taj  Bibi  (°)  referred  to. 
Petition  for  revision  of   the    order    of  S.    Clifford,    Esquire, 
Divisional  Judge,  Delhi  Division,  dated  Ibth  April  1903. 
Tirath  Ram,  for  petitioner. 
Roshan  Lai,  for  respondents. 

This  case  was  referred  to  a  Full  Bench  by  Chatterji,  J.,  by 
the  following  order : — 

31  st  March  1905.  Chatterji,  J. — In  this  case  two  suits  for  pre-emption  of  a 

house  were  filed — one  by  the  petitioner  and  another  by  Mussam- 
mat  Chammo.  On  Mussammat  Chammo's  application  petitioner 
was  made  a  party  to  her  suit  but  no  corresponding  order  regard- 
ing her  appears  to  have  been  passed  in  petitioner's  suit.  The 
two  cases  were  tried  together,  aad  ultimately  Mussammat 
Chammo  was  held  by  the  first  Court  to  have  the  superior  right, 
and  a  decree  was  passed  giving  her  the  right  to  pre-empt  vvithiD 
a  certain  time  and  to  the  petitioner  on  her  failure  to  do  so. 
Tho  same  order  ani  decree  was  passed  in  both   suits. 

Petitioner  appealed  in  his  own  case,  but  the  aj*peal  has 
been  thrown  out  by  the  Divisional  Judge  on  the  ground  that  as 
Mussammat  Chammo  was  no  party  to  the  petitioner's  suit  no 
appeal  could  be  filed  against  her. 

I  am  doubtful  whether  this  objection  is  correct.  It  was 
essential  to  make  each  pre-emptor  a  party  in  the  other  pre- 
emptor's  suit  as  the  suit  could  not  be  otherwise  properly 
disposed  of.  The  petitioner  was  made  a  defendant  in  Mussammat 
Chammo's  suit  and  the  two  suits  were  heard  and  decided 
together  and  the  same  decree  was  drawn  up  in  both.  No 
decree  could  be  drawn  up  in  the  petitioner's  suit  giving  Mus- 
sammat Chammo  the  first  right  to  pre-empt  and  the  petitioner 
that  right  only  in  ease  she  failed  to  exercise  her  option  unless 
Mussammat   Chammo    was     brought   into  the    .suit.     1     should 

(»)8  P.  R.,  I '.to  I  («)  31  P.  H.,  1S08. 

(-)  /.  L.  P.,  X  .1^..  123.  v  ')   /.  L.  R..  XVI  Calc,  26 3. 

(•)  23  1'.  P.,  lv.»7.  (")  S3  P.  R..  1868, 
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therefore  regard  the  non-joinder  of  Mussammat  Chammo  in 
the  petitioner's  suit  as  a  mere  clerical  omission,  inasmuch  as 
by  the  trial,  proceedings,  judgment,  and  decree  it  is  shown 
that  she  was  in  effect  a  party.  This  formal  defect  could  be 
supplied  at  any  time  and  should  not  have  led  to  the  dismissal 
of  the  petitioner's  appeal. 

Bat  there  is  another  objection  advanced  by  Mr.  Sliadi 
Lai,  which  appeal's  to  be  more  formidable.  It  is  that  the  peti- 
tioner, who,  it  may  be  remembered  here,  was  formally  im" 
pleaded  in  Mussammat  Chammo's  suit,  not  having  appealed 
from  the  decree  i:i  that  suit,  such  decree  had  become  final 
at  the  date  of  the  Divisional  Judge's  judgment  in  this  case 
and  barred  any  contrary  decision  in  the  appeal  of  the  petitioner 
or,  in  other  words,  the  finding  that  Mussammat  Chammo  has 
the  superior  right  of  pre-emption  could  not  be  challenged  by  the 
petitioner.  Gunaukh  Singh  v.  Haii  Chand  (l)  and  Vhajju  v.  Sheo 
Safari  (;)  are  relied  on  in  support  of  the  contention.  On  the  other 
hand  the  rutiu  decidendi  in  FakkanatnisM  v.  liahim  Bakhsh  (a) 
at  pages  102—100,  liahim  Bakhsh  v.  Fafc&oraidmM  (*)  and 
Abdul  Majid  V.  Jew  Sarain  Mahto  (5)  appear  to  support 
the  view  that  one  appeal,  viz.,  that  in  the  petitioner's  own  suit, 
was  snfficient. 

The  point  is  not  free]  from  difficulty  and  is  of  con- 
siderable importance  :  I  therefore  refer  the  following  question  to  a 
Full  Bench. 

When  (1)  two  suits  are  tiled  by  twd  persons  in  respect 
of  the  same  subject  matter,  e.g.,  for  preemption,  against 
the  same  defendant,  and  they  are  impleaded  in  each  other's 
suits,  and  the  same  issues  are  fixed  in  both  and  the  suits 
"are  heard  together  and  disposed  of  by  one  judgment  and 
decree  is  it  necessary  for  the  party^against  whom  the  deciua 
is  passed  to  file  an  appeal  in  each  case  or  is  it  sofficiont 
for  enabling  the  Court  of  Appeal  to  give  a  binding  decision 
with  respect  to  any  matter  common  to  the  cases  if  such  party 
appeals  in  his  own  suit,—  though  such  matter  has  been  de 
ed  adversely  to  him  in  the  other  suit  also  r  Does  the  adverse 
decision  in  the  other  suit  not  appealed  preclude  the  Coutt 
of  Appeal  from  euteiing  into  the  question  in  such  party's 
appeal  ? 


(»)  8  P.  R.,  1004  (»)  23  P.  B.,  1897. 

(•)  /.  L,  B.tX  All.,  IS  (•)  31  P.  B„  1898. 

(*>  I.  L.  R.t  XVI  Cole,  233. 
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It  is  rather  difficult  to  state  the  question  in  the  abstract 
form  exactly  and  comprehensively,  but  I  have  given  all  the 
main  facts  of  the  cases  in  which  it  arises  which  will  enable 
the  Full  Bench  to  understand  the  full  scope  of  the  reference. 

The  judgment  of  the  learned  Judges  who  constituted 
the  Full  Bench  was  delivered  by 

29th  May  1905,  Chatterji,  J.— We  are   of  opinion   on   the  question  referred 

that  it  is  not  recessary  for  the  unsuccessful  plaintiff  to 
file  an  appeal  in  each  of  the  two  cases,  that  it  is  sufficient 
if  he  appeals  from  the  decree  passed  in  his  own  suit  and 
that  the  Court  of  Appeal  is  not  precluded  under  the  rule  of 
rrs'  judicata  from  going  into  any  matter  common  to  the 
two  cases  by  reason  of  the  finding  in  the  case  not 
appealed. 

The  decision  of  the  question  is  not  free  from  difficulty, 
but  we  have  no  hesitation  in  agreeing  with  the  opinion  expressed 
in  Bahim  Bahhsh  v.  Fahharunmssa  (')-  at  P*ge  108  of  tbe 
report,  that  the  general  principles  of  tho  rule  of  ies judicata 
do  not  prevent  the  Court  of  Appeal  from  deciding  such  matter 
or  issue  by  reason  of  the  finding  in  the  other  case  not 
having  been  challenged  by  appeal  and  the  decision  in  it 
having  in  consequence  become  final.  The  only  question  for 
consideration  is  whether  there  is  a  technical  bar  to  the  decision 
of  such  issue  by  the  Court  of  Appeal  by  reason  of  the  language  of 

Section  18  of  the  Code  of   Civil    Procedure. 

t 

It  is  difficult  and  in  fact  well  nigh  impossible  to  formulate 
the  rule  of  res  judicata  accurately  and  comprehensively  in  a 
statute  so  as  to  include  all  cases  to  which  it  applies  and  to  exclude 
all  those  to  which  ii  hns  no  application.  The  language  of  Section 
13  has  therefore  to  be  construed  with  due  regard  to  this  above 
consideration.  Of  course  no  option  is  left  if  that  language  clearly 
or  by  necessary  implication  bars  the  decision  of  the  issue  by  the 
Court  of  Appeal  in  consequence  of  the  decision  in  the  other 
case  not  having  been  appealed. 

There  is  a  decision  of  the  question  before  us  by  Mr, 
Justice  Rattigan  in  Khem  Singh  v.  Taj  Bibi  (2)  at  page  2_!2.  lie 
makes  certain  suggestions  as  to  the  procedure  to  be  followed 
where  suits  for  pre-emption  are  brought  by  rival  pre  emptors, 
by   which,    in    his  opinion,  difficulties   like   those  in  the  present 


(I)  31  P.  R.,  1898.  (2)  83  P.  R.,  1888. 
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case  can  be  avoided.  We  agree  with  the  learned  Judge's  view 
so  far  as  it  goes,  but  we  observe  that  the  remedy  he  proposed 
does  not  cover  every  case.  Suppose  for  example  the  rival 
pre-emptors  both  lodge  their  suits  on  the  same  day  or  even 
at  the  same  time  it  will  not  be  possible  to  apply  Section  12 
to  them.  Nor  can  we  see  how,  strictly  speaking,  a  decree 
can  be  given  to  a  defendant  pre-emptor  in  his  appeal  in  the 
rival  pre-emptor's  suit.  He  can  get  a  decree  only  in  the  suit  in 
which   he  is  plaintiff. 

We  observe  that  in  Chajju  v.  Sheo  Sahai  (1),  the  learned 
Judges  did  not  apparently  consider  it  essential  that  there 
should  be  two  appeals,  i.e.,  one  in  each  case,  but  decided 
that  the  respondent  had  appealed  in  the  lower  Appellate  Court 
in  the  wrong  case.  It  was  rightly  pointed  oat  by  Mr.  Justice 
Rattigan  in  Khem  Siuoh  v.  Taj  Bibi  (*),  that  the  case  not 
appealed  was  the  earlier  suit  and  that  the  ruling  of  the 
learned  Judges  could  be  supported  on  that  ground.  But  the 
fact  remains  that  the  Judges  did  not  la}"  down  that  two 
appeals  were  necessary  as  is  the  contention  in  the  present 
appeal  irrespective  of  the  priority  of  institution  of  the  two  suits. 

As  regards  the  word  "  former  "  as  applied  to  suits  by 
rival  pre-emptors  we  think  it  ought  to  apply  only  to  the 
suit  for  pre-emption  as  originally  framed.  With  such  suit  the 
rival  pre-emptor  has  really  no  concern.  He  is  made  a  party, 
i.  e.,  a  defendant,  not  because  any  property  is  tj  be  recovered 
from  him  but  in  order  to  try  the  issue  as  to  the  relative 
priority  of  the  titles  of  the  two  pre-emptors.  The  suit  should 
be  deemed  to  have  been  instituted  as  far  aa  the  rival  pre- 
emptor  is  concerned  where  he  is  made  a  party  and  where  the 
two  suits  are  treated  as  one  by  consent  and  tried  as  such, 
the  institutions  should  be  deemed  simultaneous.  In  this  present 
instance  there  is  no  difficulty  in  accepting  this  construction 
as  no  formal  order  impleading  tho  respondent  was  passed  in  the 
petitioner's  suit. 

A  similar  point  arose  in  Abdul  Majid  v.  •'  'a  Mihto  (3), 

and  it  was  ruled  that  two  appeals  were  not  necessary  and  that 
the  judgment  in  the  cross  case  was  no  bar  to  the  decision  of 
the  common  issue  by  tho  Court  of  Appeal.  This  view  was 
accepted  in  Fakharunnissa  v.  Rahxm  Bakhsh  (*),  and  again 
affirmed    in  Rahim   B-ikhsh   v.    FakJ'.aruunissa  (5).     In    Kheta  v. 

/    Ram    (*),    an    opinion   was   expressed   approving   of  the 

(')  I.  L.  «.,  10  All.,  123.  («)  2:?  P.  It.,  1 

(*)  83  P.  R„  1888.  (•)  31  P.  R.,  1898. 

(8)  I.  L,  R„  XVI  C*lc,  233.  I6)    8  P.  R.,  1894. 
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Allahabad  case  before  cited,  but  the  case  was  really  decided  on  the 
merits. 

After  a  careful  consideration  of  the  arguments  adduced 
by  counsel  we  decide  to  accept  the  view  propounded  in  the 
three  rulings  first  mentioned.  It  is  certainly  conducive  to 
corvenience  and  saves  useless  expenditure  of  money  while  the 
imperative  necessity  in  law  of  a  double  appeal  is  not  clearly 
established.  The  contrary  view  simply  lays  a  trap  for  unwary 
litigants  and  often  leads  to  failure  of  justice. 


Full  Bench 
No-  86. 

Before  Sir  William  Clark,  Kt.,   Chief  Judge,  Mr.    Justice 

Chatterji,  CLE.,  and  Mr.  Justice  Kensington. 
K ARAM  DAD  &  OTHE  RS— (Plaintiffs),— APPELLANTS , 
APFEttATK  Side,  }  Versus 

(■  NATHU,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  126  of  1902, 
Suit  by  a  rereisioner    for   ■possession   of  immovable  property —Defend- 
ant's title  based  on  an  alleged  adoption—  Li, uit.it ion — Limitation  Act,  1877, 
8chedulell,  Article  118. 

In  a  suit  brought  by  the  plaintiff  to  recover  possession  of  certain 
immovable  property  as  the  nearest  reversionary  heir  of  a  deceased  sonloss 
male  proprietor  the  defendant  in  possession  set  up  his  adoption  by  the 
widow  of  the  deceased  and  contended  that  the  suit  was  barred  under 
Article  118,  Schedule  II  of  the  Limitation  Act.  It  was  found  that  the 
widow  in  making  the  appointment  acted  without  ar.y  authority  from  her 
husband. 

UelJ,  by  the  Full  Bench,  that  this  was  not  a  suit  to  which   Artiole  118, 
Schedule  II  of  the  Limitation  Act,  was  applicable. 

Artiole  118  applies  only  to  those  casei  where  the  validity  of  an  adoption 
is  questioned  and  not    to   those  where  the  adoptor   has  no   inherent  power 
to  adopt, 
Further  appeal  from  the  decree  of  II.  Maude,  Esquire,  Divisional 
Judge,    Sialkot  Division,    dated  ldth    December   1901. 
Shambhu  Nath,  for  appellant?. 

The  judgment  of   the   learned    Judges   who   constituted   the 
Full  Bench  was  delivered    by 

16th  June  1905.  Chatter ji,  J. — The  first  point  referred  is  whether  the    adop- 

tion or  appointment  of   Nathu  by  Mussammat   Alia   Bibi   having 
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been  made  without  authority  from  her  deceased  hasband  Hidayat, 
but  put  forward  at  least  so  far  back  as  1693  when  mntation  of 
names  took  place  in  Nathu's  favour,  the  present  suit  for  posses- 
sion of  Hidayat's  land,  brought  more  than  six  years  after  the 
mutation,  is  barred  by  time  under  Article  118  of  the  Limitation 
Act,  1877. 

We  are  of  opinion  that   it    is   not.     The   widow  not   having 
received  any  authority  from  her  husband  to   appoint   an   heir   to 
him,   was  incompetent  to  do  so  and  her  act  was  a  mere  nullity  and 
never     created     any    jural     connection    between   Nathu     and 
Hidayat,   or  any  legal   right  in   the  former  to   succeed   to  the 
latter's    estate.     The  case  is  different  when  the  act  is  done  with 
authority  and  is  an  improper   exercise  of   that    authority.     The 
word   '  invalid  '  in  Article  118  must  be  understood  in  this   sense. 
For  instance  if  a  male  owner  governed    by  customary   law,   who 
is  competent  to  adopt  or  appoint   an   heir  under    that   law,  but 
cannot  adopt  a  daughter's  son,  appoints  a   daughter's  son  as  his 
heir,  such  an  act  must  be  declared   invalid   within  six   years    as 
provided  by  the  article.     The  same  remark   would  apply    if  the 
adoption  is  not  made  with    the    proper   ceremonies  where   cere- 
monies are  required  to  constitute  an   adoption.     But    where  the 
adoption  is  a  thing  unknown  to  the  personal  law   of  the   adoptor 
or  where  a  person  unauthorized  by  him,  as   for  instance    a   per- 
fect stranger,  does  such  an  act  on  his   behalf,   the  adoption   has 
no  legal  inception  and  does  not  displace,  or  threaten  to   displace, 
the  light  of  succession  of  the  heirs  who  are  consequently    under 
no  obligation  to  sue   for   a  declaration   of  its   invalidity.     The 
article  is  perhaps   not   couched   in   strictly    accurate   language 
but  the  above  construction  is  the  only  one  reasonable  or  possible, 
and  any  other  without  the  limitations  we  have   mentioned  would 
lead  to  the  most  absurd  and  grotesque  cousequences. 

We  accordingly  reply  to  this  question  in  the  negative. 

Tlie  second  point  whether  a  Muhammadan  widow  is  compe- 
tent to  appoint  "an  heir  to  her  deceased  hrsband,  does  not  require 
an  answer  in  the  circumstances  of  the  present  case,  as  it  is  found 
in  the  order  of  reference  that  the  widow  in  making  the  appoint- 
ment acted  without  authority  from  her    husband. 

The  case  will  be  returned  to  tho  Division  Bench  with  the 
above  expression  of   opinion. 
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No.  87. 

Before  Mr.  Justice  Chatter ji,  G.I.B. 

'  KARAM  SHAH —(Plaintiff),— PETITIONER, 

Revision  Side.  <  Versus 

I  TARA  SHAH  &  ANOTHER,— ( Defendants),— RESPONDENTS. 

Civil  Revision  No.  1398  of   1902. 

Custom— Pre-emption  —  Sayads  of  mauza  Bal  Sayadan,  tahsil  Fafteh' 
jang,  Rawalpindi  District — Priority — Relationship. 

In  a  suit  for  pre-emption  regarding  agricultural  land  in  the  village  of 
Bal  Sayadan,  tahsil  Fattehjang,  Rawalpindi  District,  held,  that  by  custom 
the  plaintiffp,  Sayads,  being  the  first  cousins  of  the  vendor,  had  a  right  of 
pre-emption  superior  to  that  of  a  Khattar  who  was  only  a  proprietor  in 
the  village. 

Petition  for  revision  of  the  order  of  W.  Ohevis,  Esquire,  Divisional 
Judge,   Rawalpindi  Division,    dated  26th  May  1902. 

Duni  Oband,  for  petitioner. 

Roshan  Lai,  for   respondents. 

At  a  preliminary  hearing,  the  appeal  was  admitted  to  a 
Bench  by  Chatterji,  J.,  who  recorded  the  following  note  :  — 

I  think  on  the  wholo  that  this  case  should  bo  further 
considered. 

Three  cases  have  been  sent  up — (1)  Say  ad  Basal  v.  Najib  Ali 
Shah  and  Nadir,  decided  31st  October  1901.  The  claim  was 
very  similar  to  the  present  one  and  the  pleas  also,  but  the  Assist- 
ant Commissioner  apparently  decreed  it  oa  erroneaus  grounds, 
(2)  Eanga  Shah  v.  Samandar,  which  was  also  a  similar  case  and 
which  was  decreed  by  razinama,  and  (3)  Fazal  Shah  v.  Nadar 
which  was  apparently  decreed  on  the  ground  of  relationship. 
The  last  two  cases  may  be  said  to  be  to  some  extant  in  favour  of 
plaintiff's  contention.  It  is  well  kuown  that  the  custom  is 
generally  in  plaintiff's  favour  and  that  the  language  of  Section 
12  (b)  of  the  Punjab  Courts  Act  unduly  restricts  the  rights 
of  agnates.  Where,  however,  a  case  is  governed  by  the  clause, 
the  meaning  of  the  actual  Avords  used  must  be  given  effect  to. 
It  also  stated  the  old  Wajib-ul-arz  is  iu  plaintiff's  favour,  but 
it  was  not  produced  in  the  lower  Court.  A  copy  of  it  should 
be  sent  for. 

The  final  judgment  of  the  Court  was  delivered  by 
tit  a        .i  loot;  Chatterji,  J. — The  only  question   for    determination   in  this 

appeal  is  whether  the  plaintiffs,  Sayads,  who  are  the  first   cousins 
of  the  vendor,  have  by  custom  a  superior  right  of  pre-emptoin    to 
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the  vendee,  -who  is  a   Khatfar   proprietor   in   the  village  of   Bal 
Sayadan,  the  tenure  of  which  is  bliyachara. 

The  law,  Section  12  (i),  is  against  the  plaintifls,  bnt  they 
have  always  relied  on  custom.  The  new  law  of  pie-eroptiou,  it 
maybe  observed,  is  in  accordance  with  plaintifl's  contention. 
The  chuc^icar  ~\Yajib-ul-art  of  the  Fattehjang  tah.<il,  in  which 
the  village  Bal  Sayadan  is  situate,  of  the  settlement  of  1666, 
clearly  gives  priority  to  relations  like  the  plaintiffs  over  outsiders, 
but  it  treats  of  the  custom  of  Ghet-as.  Apparently  theie  is  no 
separate  Wajib-ul-arz  of  Sayads  whose  number  is  small  almost 
everywhere  in  the  Punjab,  but  they  can  hardly  be  supposed  to 
have  a  special  custom  of  their  own,  and  may  well  be  presumed 
to  follow  the  custom  of  the  population  among  whom  they  are 
settled.  Some  value  must  attach  to  this  public  record,  though 
it  may  not  be  as  great  as  that  of  a  village  Wajib-ul-aiz,  as  it  is 
more  like  the  Riwaj-i-am  of  later  settlements,  and  the  entry 
must  tell  iu  plaintiff's  favour.  There  are  three  cases  in  this 
village  where  in  fact  relations  got  decrees,  though  their  value  as 
evidence  of  custom  may  not  be  ranch.  I  have  briefly  summar- 
ized them  in  my  admitting  order,  dated  23rd  June  1903,  which 
may  be  read  as  part  of  this  judgment.  The  present  Wajib-ul-arz 
does  not  support  the  plaintiffs,  but  the  entry  in  it  is  not  of  a 
clear  and  definite  character.  As  to  the  weight  to  be  attached  to 
it,  1  would  refer  to  Jotcahir  v.  Radka  (l).  Of  course  the 
ehmckwar  Waijb-nl-ar:  may  not  be  of  the  same  cvideutial  value  as 
tho  Wajib-ul-arz  of  that  cue. 

There  is  not  much  doubt  that  general  custom  all  over  the 
Punjab  favours  relations  iu  cases  of  pre  euiptiou,  and  the 
ne  v  law  of  pre-emption  has  been  drafted  on  those  lines,  and  it 
will  govern  future  cases.  This  decision  will  therefore  be  of  no 
practical  importance  on  the  question  of  custom. 

On  the  whole  1  think  plaintiffs  have  proved  their  right 
by  custom,  and  I  accordingly  reverse  the  decree  of  the 
Divisional   Judge   and  remand    the    case    to    his    Court,    under 

ion  062,  Civil  Procedure  Code,  to  decide  it  on  the  j>oiuts  that 
remain    to    be  disposed  of. 

(')  'Ao  P.  R..  1 
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Appellate  Sidb. 


No.  88. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice  Kerning ton- 

SHARIF    HUSSAIN   AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 

MUHAMMAD  YUSAF,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  849  of  1901. 

Pre-emption — Sale  of  shop  property  in  possession  of  tenant— Suit  for  pre- 
emption—  Starting  point  of  limitation— Limit>ition  Act,  1877,  Schedule  II, 
Article  10 — Failure  to  prove  case — Right  to  change  main  ground  on  appeal — 
Inconsistent  pleadings — Procedure. 

Held,  that  where  property  capable  of  physical  possession  in  the  occupa- 
tion of  a  tenant  is  sold  and  possession  is  transferred  to  the  purchaser  merely 
by  the  tenants  executing  a  lease  in  his  favour  the  limitation  applicable  is 
that  prescribed  in  the  first  clause  of  Article  10  of  the  second  Schedule 
to  the  Limitation  Act,  and  will  uot  commence  to  run  against  the  pre-emp- 
tor  until  the  purchaser  takes  physical  possession  of  the  whole  of  the 
property  purchased  by  him. 

Batul  Begum  v.  Mansur  AliKhan  ('),  Kalan  Khan  v.  Ram  8am  Dm  (-), 
Bishen  Singh  v.  Sa7ndu  (3),  and  Qauhri  Mai  v.  Juinti  Mai  (*),  cited  aud 
followed. 

Where  in  a  suit  for  pre-emption  of  a  shop  the  veudee's  main  defence 
consisted  that  by  custom  prevailing  in  the  locality  w here  the  property  in 
dispute  was  situate,  an  owner  of  the  premises  at  the  buck  of  the  property 
sold  had  no  right  and  the  case  was  fought  out  from  beginning  to  end  on 
that  line  of  defence  and  ultimately  decreed  against  him,  held,  that  he 
should  not  be  allowed  to  change  his  case  entirely  aud  to  come  in  and  set 
up  a  new  and  inconsistent  plea  in  appeal  on  the  ground  that  no  custom 
for  pre-emption  in  respect  of  sale  of  shops  existed  in  such  locality. 

First  appeal  from  the  decree  of  Khan  Sahib   Muhammad    Bussain, 
District  Judge,  Delhi,  dated  2&h  July    1901. 

Shadi  Lai  and  Jugal  Kishore,  for  appellants. 
Muhammad  Shafi  and  Ata-ulla,  for  respondent. 

The  judgment  of  the  Court  was  delivered    hy 

5T//4  June  1905.  Chatterji,  J.  — Thi3  is  a  suit  for  pre-emption  of  three    shops 

with  a  bala-khana  above,  situate  ab  Chaudni  Chauk  in  the  city 
of  Delhi,  sold  for  Rs.  13,000  by  deed,  dated  26th  February, 
but  registered  on  1st  March  1900.  Plaintiff  claims  on  the 
ground  that  his  house  adjoins  the  disputed  property  at  the 
back. 


(*)     5  Calc.,  W.  N.  fcbS,  P.C.  (8)  48  p,  /,'.,  IhSl. 

(•)  07  r.  n.,  is8o.  o  ?a  r.u.,  L885. 
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There  was  no  dispute  as  regards  the  price,  nor  was  it 
pleaded  that  there  is  no  custom  of  pre-emption  at  Cbaudni  Chauk, 
or  that  it  did  not  apply  to  shop  property.  It  was  simply  urged 
that  the  plaintiff  could  not  claim  pre-emption  by  virtue  of  his 
ownership  of  the  house  at  the  back.  Further  reference  to  this 
plea  will  ba  made  later  in  the   judgment. 

It  was  also  pleaded  that  the  claim  was  barred  by  time, 
because  (1)  physical  possession  of  the  shops  was  taken  by  the 
vendee  on,.  26th  February  1900  ;  (2)  the  plaint  was  not  filed 
on  full  stamp  and  the  Court-fees  wore  made  up  after  limitation 
had  expired  ;  (3)  the  suit  was  filed  without  a  next  friend,  though 
plaintiff  was  a  minor,  and  could  not  1>3  deemed  to  have  been 
legally  instituted  until  one  was  appointed  ;  and  (4)  plaintiff  at 
6rst  impleaded  the  vendor  as  a  defendant,  but  when  he  was 
found  to  be  dead,  he  was  wrongly  allowei  to  withdraw  his  appli- 
cation for  impleading  his  heirs,  whose  joinder    would   have    made 

ait  beyond  limitation  under  Soction  22  of  the  Limitation  Act. 

All  these  points  are  covered  by  the  five  issues  framed  in  the 
lower  Court,  that  of  the  District  Judge  of  Delhi,  which  were  all 
found  in  plaintiff's  favour  and  the  claim  decreed.  In  the  present 
appeal  they   are   raised   again,   but  the   second  ground    further 

s  that  there  is  no  pre-emption  in  respect  of  shop  property 
in  a  bazar,  nor  in  the  sub-division  Chandni  (.'hank  of  the  city  of 
Delhi. 

We  shall  discuss  the  point  of  limitation  first  and  take  up 
first  its  most  important  head.  It  is  proved  that  the  shops  were 
previously  in  the  possession  of  three  tenants,  Muhammad  Ibrahim, 
Duni  Lai  and  Muhammad  5Taknb,  who  on  26th  February  executed 
fresh  leases  in  plaintiff's  favour. 

The  property  clearly  admits  of  physical  possession,  and  if 
this  be  the  case,  the  first  clause  of  Article  10  applies  and  no  other. 
The  limitation  is  one  year  from    the  date    when    the    purchaser 

a  physical  possession  of  the  whole  of  the  property.  Until 
such  possession  is  taken,  limitation  does  not  begin  to  run. 

Now  it  has  been  repeatedly  held  that  possession  by  a  tenant 

■il    possession.     It  is  at  best  constructive  possession. 

-t  dtcision  on  the  subject   is   given   in    BattU  Begam    v. 

wtun  (*)  by  thoir  Loi\iships  of   the   Privy  Council. 

Their  Lordships  hold  the  following  observations  of  the  Allahabad 

h  Court ;    "  In  our  opinion,  for  instance,  the  owner  of  a  house, 


(')  6  Calc.,  W.  N.    888  P.  C. 
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"  who  has  let  the  house  to  a  tenant,  cannot  be  said  to  be  in 
"  physical  possession  of  a  house  as  long  as  the  tenancy  subsists 
"and  his  tenant  remains  in  exclusive  possession  of  the  demised 
"  premises  " — to  correctly  lay  down  the  law  with  reference  to 
the  language  of  Article  10  and  the  history  of  the  previous  legis- 
lation on  the  subject.  See  also  Kalan  Khan  v.  Bam  Sam  Dius  (J) 
and  Bishen  Singh  v.  Samdu  (-)  is  a  still  clearer  authority,  which 
was  followed  in  Gemini  Mai  v.  Jointi  Mai  (s).  We  need  not  cite 
more  rulings  as  it  appears  to  be  absolutely  beyond  doubt  that 
the  purchaser  in  this  ease  had  not  at  the  date  of  suit  taken 
physical  possession.  The  two  Punjab  cases  last  cited  are  exactly 
on  all-fonrs  with  the  present  case. 

It  may  be  a  consequence  of  this  view  that  where  property 
capable  of  physic  il  possession  in  the  occupation  of  a  tenant  is 
sold,  and  possession  is  transferred  to  tho  purchaser  merely  by 
the  tenant's  executing  a  lease  in  his  favor,  and  the  tenant  holds 
on  for  ten  years,  limitation  will  not  commence  to  run  agaiust  the 
pre-emptor  until  such  time,  but  it  cannot  be  helped  if  it  is  the 
logical  result  of  the  language  of  the  clause.  As  the  plaintiff's 
claim  was  within  time  under  the  clause,  it  is  unnecessary  to  go 
into  the  other  heads  of  limitation.  The  arguments  under  them 
moreover  appeared  to  us  to  be  of  little  force 

Coming  now  to  the  merits  of  the  case,  the  real  question  for 
consideration  is  whether  issue  No.  3  was  correctly  framed  by 
the  lower  Court  on  the  pleadings,  and  whether  the  defendant- 
appellant  should  now  be  allowed  to  urge  that  the  custom  of  pre- 
emption does  not  exist  in  Chandni  Chauk,  and  does  not  apply 
to  shop  property  as  he  contends  in  his  seiond  ground   of  appeal. 

We  have  carefully  read  the  pleas  set  forth  in  the  written  reply 
(jawab  datva)  to  the  claim  and,  as  recorded  by  the  District  Judge 
in  the  presence  and  with  tho  help  of  the  defendant's  pleader, 
pages  3,  4>  and  5  of  the  printed  record,  and  consulted  the  original 
vernacular,  and  hive  no  hesitation  in  saying  that  they  contain 
no  denial  of  the  existence  of  the  custom  of  pre-emption  in  Chandni 
Chauk  or  of  its  application  to  shop  property.  They  certainly 
contain  by  clear  implication  an  admission  that  a  custom  of  pre- 
emption exists,  though  it  does  not  allow  the  owner  at  the  back 
of  the  premises  sold  to  claim  the  right.  It  is  obvious  that  they 
have  been  so  understood  by  tho  lower  Court,  which  was  a 
competent  authority  in  construing  documents  in   the    vernacular 

(»)  97  P.  R.,  1880.  (•)  48  P.'R.,  1884. 

,(3)  73P.fi.,  1815. 
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and  which  hud  tho  parties  before  itself,  and  we   see    no  sufficient 
ground  to  hold  that  it  was  in  error. 

The  defendants  had  competent  legal  advice  all  through,  and 
though  issue  No.  H  was  framed  on  the  above  understanding,  and 
threw  the  onus  of  proving  the  special  custom  set  up  by  defendants 
on  them,  there  whs  no  objection  made  to  the  form  of  the  issue  at 
the  time  or  afterwards  up  to  the  date  of  decision.  In  this  Court 
we  are  assured  that  the  objection  was  taken,  but  that  the  Court 
refused  to  record  it  or  to  change  the  issue.  If  so,  it  was  tho 
obvious  duty  of  counsel  to  apply  by  petition  and  to  have  it 
placed  on  the  record.  Nothing  of  this  sort  was  done,  and  we 
cannot  help  thinking  that  the  frame  of  the  issue  was  acquiesced 
in,  because  it  was  correct  with  reference  to  the  pleadings.  We 
cannot  in  the  absence  of  any  trace  of  protest  on  the  record  of 
the  lower  Court  hold  that  it  was  ever  seriously  objected   to. 

The  points  now  raised  are  well  known  and  have  been  re- 
peatedly laid  down  in  numerous  decisions  of  this  Court  reported  in 
the  Punjab  Record  aud  the  omission  to  urge  them  in  the  jaicab 
dava  or  at  any  stage  of  the  case  in  the  lower  Court,  can  hardly 
have  been  accidental.  Modern  Delhi  was  founded  in  Muhammadan 
times  aud  was  long  &  focus  of  Muhammadanism.  The  parties  are 
Muhammadans  and  pre-emption  is  a  right  much  prized  by 
Muhammadaus.  It  is  possible  that  defendants  did  not  like  to 
deny  the  custom  altogether,  and  also  that  it  does  prevail  in  that 
part  of  the  town,  and  that  they  thought  it  was  enough  to  object 
that  the  owner  of  the  premises  at  the  back  had  not  the  right. 
The  probability  is  considerable  that  the  plea  was  deliberately 
taken  in  that   form. 

But,  however  this  may  be,  the  case  was  fought  in  the  lower 
Court  from  beginning  to  the  end  on  this  basis.  No  attempt 
was  made  by  the  defendants  to  produce  any  evidence  on  the  point 
of  custom  as  to  pre-emption,  though  the  onus  of  proof  was  thrown 
on  them.  Their  supineness  in  this  respect  is  curiously  in 
contrast  with  their  activity  in  adducing  proof  on  points  bearing 
on  the  question  of  limitation. 

The  points  now  raised  on  appeal  involve  a  complete  change 
of  front,  and  a  rehearing  of  the  case  from  the  beginning.  If 
they  are  entertained  the  pleadings  will  have  to  be  recorded 
afresh,  the  issues  refrained  and  necessarily  the  case  tried  de  noro. 

Now  we  do  not  think  that  we  can  take  the  extreme  step   of 
granting   such   an    indulgence   to     the  defendants,     unless     the 
>n  for  d)iu  '  so  *rd  m>*t  ogent,    an  1    the  decision   on    the 
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face  of  it  appears  to  inflict  grave  injustice  on  them.  There  are 
no  such  reasons  as  shown  above,  defendants-vendees  being 
persons  sui  juris  and  having  always  had  legal  advice,  and  the 
form  of  the  plea  being  apparently  deliberate.  There  is  also  no 
patent  injustice,  for  we  do  not  know  that  the  custom  is  against 
the  plaintiff  on  the  points  taken  in  the  appeal.  Such  a  radical 
alteration  could  not  have  been  allowed  in  the  plaint,  and  we  do 
not  see  that  it  can  be  permitted  in  the  defence.  It  is  vain  to 
argue  that  defendants  may  have  made  an  admission  by  mistake, 
and  that  they  should  not  suffer  so  severely  in  consequence.  It 
has  been  pointed  out  above  that  the  facts  are  different,  and  we 
cannot  concede  that  where  a  case  has  been  fought  out  from  start 
to  finish  on  a  certain  line  of  defence,  it  is  competent  to  the  defend- 
ant to  ask  for  a  retrial  on  the  ground  that  he  finds  that  he  was 
mistaken  in  taking  up  that  defence.  If  this  is  allowed,  there 
can  be  no  finality  in  judicial  proceedings. 

It  is  also  possible  that  it  was  believed  that  the  suit  was 
bound  to  be  dismissed  on  the  point  of  limitation,  and  that  there- 
fore the  pleas  on  the  merits  were  not  regarded  as  of  much  import- 
ance and  no  care  was  devoted  to  substantiating  them.  If  this 
be  the  truth,  it  was  the  defendants'  deliberate  choice  to  so  con- 
duct their  case,  and  they  cannot  ask  for  a  trial  de  novo  bacause 
they  now  find  that  their  views  were  mistaken. 

We,  therefore,  decline  to  allow  the  points  taken  in  the  second 
ground  of  appeal  to  be  raised  at  this  stage,  and  to  order  the 
the  case  to  be  tried  afresh  on  fresh  pleas  and  issues. 

There  remains  the  question  whether  the  onus  as  regards 
the  3rd  issue  was  rightly  thrown  on  the  defendants,  as,  under 
Section  11  of  the  Punjab  Laws  Act,  the  plaintiff  has  to  prove 
the  circumstances  under  which  the  right  of  pre-emption  can  be 
exercised  under  custom  in  a  town.  A  good  deal  may  be  said  in 
favour  of  the  appellants'  contention  on  this  point,  but  after 
due  consideration  and  having  regard  to  the  fact  that  they  pro- 
duce no  evidence  whatever,  we  think  that  sufficient  grounds 
have  not  been  made  out  for  disturbing  the  lower  Court's 
decision.  We  have  said  already  that  the  form  of  the  plea 
clearly  involves  an  admission  that  the  custom  exists.  That 
being  so,  we  think,  in  the  absence  of  evidence  to  the  con- 
trary, there  is  a  legitimate  presumption  that  as  against  a 
stranger,  the  owner  of  an  adjoining  house  is  entitled  to  exor- 
cise the  right  of  pre-emption.  The  subject  is  ably  discussed 
in   Mr.   Justice  Rattigan's  judgment  in  Chaudhri  KJiem  Singh  v. 
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3I"?sa7itmat  Taj  Bibi  (1),  which  is  a  leading  case  cm  pre-emption 
at  page  219,  and  we  substantially  endorse  his  reasoning.  The 
defendants  acquiesced  in  the  form  of  the  issue,  and  on  the 
record  as  it  exists  there  is  an  nnrebutted  presumption  in 
plaintiff's  favour  as  shown  in  the  inling  just  cited.  We 
accordingly  hold  that  there  is  no  good  ground  for  interference 
on  this  point  also. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismi: 


No.  89- 

Before  Mr.    Justice  Chatter  ji,    C.I.E.,   and    Mr.   Justice 
Johnstone. 
UAM.  RAKHA  MAL,— (Plaintiff),—  APPELLANT, 

Versus  I  Appbllatb  Sid«, 

DEVI  DAS  AND  OTHERS— (Defendants),— RESPONDENTS. 
Civil  Appeal  No.  125  of  1902. 
Pre-emption — Bargain  consisting  cf  several  properties— Right  of  pre- 
emptor  with  superior  right  over  a  specific  portion  to  acquire  the  whole 
bargain — Written  itatement— Defence  must  be  confined  to  the  pleas  put  in — 
El ider-ce  inconsistent  to  the  pleas  not  allowed — Civil  Procedure  Code,  1882, 
Section  1 14. 

Where  a  bargain  consisted  of  several  distinct  properties  and  the 
pre-emptor's  preferential  light  of  purchase  extended  only  to  a  portion  of 
such  bargain,  held,  that  the  pre-emptor  was  not  entitled  to  take  the  whole 
bargain  bnt  only  that  portion  over  which  he  had  superior   right. 

ilaulvi  Ilahi  Bakhsh  v.  Kaki  (•)  and  Shahu  v.  Baku  (3)  followed. 

Wtiriam  v.  Desu  {*)  not  followed. 

As  a  general  rule  a  defendant  mast  be  confined  to  the  pleas  he  puts 
forward  in  his  defence,  and  in  a  case  for  pre-emption  wlnro  the  main 
plea  put  forward  was  tha  cancellation  of  the  bargain  by  consent,  but 
during  the  trial  the  defence  tried  to  prove  it  as  fictitious,  held,  that  the 
defence  was  not  entitled  to  rely  on  such  an  inconsistent  plea  and  that  no 
evidence  iu  support  of  such  defence  should  have  been  allowed  to  go  on 
record. 

Further  appeal  from  the  decree  of  Major  G.   C.  Beadon\    Divisional 
JuUundur  l>iiisiony  dated  i\st  October  1901. 

Muhammad  Shah"  and  Sundar  Das,  for  appellant. 

ik  Chanel ,  for  i  espondi 

MP.  E.,  U  (  )  -li  P.  U-,  l 

l»)  b7P. /».,  l-  (*)64P.  «.,  1886. 
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The  judgment   of  the  Court  was   delivered  by 

21st  July  1905.  Chatterji,  J. — This   is  a  suit  for  pre-emption  of  241    kanals 

13  marlas  of  land  consisting  of  two  parcels,  one  of  179 
kanah  15  mirlas  held  in  ownership  by  the  vendor,  and  another 
of  61  kanals  5  marlas  held  in  mortgage  by  him,  both  in  the 
village  of  Khandola  Kalan,  and  a  one-storied  shop  in  the 
purana  bazar  of  Nur  Mahal,  sold  by  the  vendor  Devi  Das 
to  the  vendee  Gobind  Das,  for  Rs.  3,000,  by  registered  deed, 
dated  1st  December  1898.  The  vendor  was  under  confinement 
in  the  civil  jail  at  the  time  of  execution.  The  details 
making  up  the  purchase  money  are  given  in  the  judg- 
ment of  the  Divisional  Judge  at  page  6  of  the  printed 
record. 

The  vendee  reported  the  sale  to  the  patwari  on  29th  January 
1899,  but  on  20th  May  1899  appeared  beforo  the  Tahsildar 
and  stated  that  the  sale  had  been  cancelled  and  the  consideration 
returned.  On  1st  December  1899  the  suit  for  pre-emption  was 
filed  by  the  plaintiff-appellant. 

The  vendor's  reply  was  that  at  the  time  of  execution 
he  was  in  jail  and  in  mental  distress,  that  he  did  not  know 
the  contents  of  the  deed  nor  understand  them,  that  the 
exeoution  and  registration  were  due  to  imposition  by  Sri  Kishen 
who  wanted  to  strengthen  his  moitgage  and  got  Gobind, 
vendee,  to  join  him,  and  that  the  deed  was  therefore  neither 
complete  nor  lawful  and  was  cancelled  by  consent  of  the 
vendee,  when  the  vendor  coming  out  of  jail  came  to  understand 
the  true  state  of  affairs  and  represented  them  to  the  vendee. 
He  also  urged  that  the  property  was  worth  Rs.  8,000  and  denied 
plaintiff's  rights  to  pre-empt  the  mortgaged  land  and  the  shop  at 
Nur  Mahal. 

The  vendee's  reply  Avas  that  the  deed  was  incomplete, 
that  the  vendor  on  release  from  jail  cancelled  it,  and  his 
sons  were  also  ready  to  sue  to  set  it  aside  and  that,  in  con- 
sequence, he,  the  vendee,  had  returned  the  deed  to  the  vendor. 
He  also  denied  ever  having  got  possession.  He  further  denied 
plaintiff's  right  to  pre-empt  the  mortgaged  land  and  the  shop  at 
Nur  Mahal. 

The  first  Court  found  that  the  sale  was  a  fictitious 
transaction  in  fraud  of  creditors,  and  that  possession  never 
passed,  and  tho  sale  was  cancelled.  It  therefore  dismissed 
the  suit.  The  same  fadings  wire  upheld  by  the  Divisional 
Judge,   who  affirmed   tho   first  Court's    decree.     The    plaintiff 
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appeals,  and  the  point  strongly  urged  on  his  behalf  is  that 
fhe  defendants,  in  their  pleadings,  never  alleged  that  the  sale 
was  a  fictitious  transaction  intended  to  save  the  property 
from  creditors,  and  there  was  also  no  issne  framed  on  this 
head,  and  that  therefore  the  Courts  below  have  acted  illegally 
in  raising  this  point  on  defendants'  behalf  and  baaing  their 
decree  on  it. 

After  hearing  the  reply  of  the  counsel  for  the  respondent 
and  examining  the  record,  we  find  that  the  contention  is 
correct.  There  is  no  trace  of  any  such  plea  in  the  proceedings 
of  the  first  Court,  there  is  only  the  statement  of  four  wit- 
nesses for  the  defendants,  in  which  the  matter  is  mentioned. 
These  statements  are  vague,  and  do  not  contain  sufficient 
details  from  personal  knowledge  of  the  witnesses  that  the 
deed  was  written  for  this  purpose.  It  is  not  clear  how  this 
evidence  was  admitted  without  a  distinct  plea  about  fictitious 
sale  in  fraud  of  creditors  by  the  defendants.  Possibly  such 
a  plea  was  put  forward,  for  we  find  that  the  first  Court 
visited  the  spot  to  inquire  into  the  value  of  the  land. 
But  there  is  no  record,  and  we  do  not  think  the  evidence  can 
be  admitted,  even  if  it  is  sufficiently  reliable,  which  is  doubt- 
ful. If  defendants  wished  to  set  up  such  a  defence,  they 
ou^ht  to  have  made  a  clear  statement  to  that  effect,  and  an 
issue  mio'ht  then  have  been  framed  on  it  and  the  parties'  evidence 
taken.  In  the  absence  of  such  action  on  defendants'  part,  the 
evidence  cannot  be  admitted  and  the  findings  of  the  lower  Courts 
upheld. 

There  is  no  sufficient  proof  of  the  other  allegations  made  by 
the  defendants,  nor  has  the  deed  been  seriously  assailed  on  those 
grounds  before  us. 

The  plaintiff's  right  of  pre-emption  was  not  challenged  in 
respect  of  the  land  held  in  ownership  by  the  vendor,  but 
it  was  denied  in  respect  of  the  mortgaged  land  and  the 
shop  at  Nur  Mahal.  In  this  Court  plaintiff's  counsel  did 
not  dispute  that  the  claim  relating  to  the  last  two  properties  was 
untenable,  but  he  wished  to  support  it  on  the  ground  that  they 
are  included  in  the  same  bargain  with  the  land  as  to  which  the 
•  ht  0f  pre-emption  is  undeniable  on  the  authority  of  Wariam 
v  Desu  (l).  The  view  taken  in  this  judgment  has,  however, 
been  disputed  from  in  two  later  rulings,  Maulvi  Ilahi  Bakhsh 
Knki  (z)and  Shahu  v.  Kaku    (»),    in    which    it    has  been  held 

O  44  P.  B.,  1000. 
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that  the  pre- emptor  cannot  claim  to  acquire  any  property 
comprised  in  the  sale  to  which  his  right  does  not  extend. 
Following  these  authorities  we  hold  that  plaintiff  cannot  acquire 
the  mortgaged  land  nor  the  shop  at  Nur  Mahal. 

It  is  necessary  to  assess  the  ma:ket  value  of  the  179  kanah 
15  matins  which  the  plaintiff  is  entitled  to  acquire  by  pre-emption. 
For  this  purpose  the  materials  on  the  record  are  insufficient. 

We  accordingly  remand  the  caso  to  the  Court  of  first  instance 
to  find  out  the  amount  which  should  be  paid  in  order  to  enable 
the  plaintiff  to  pre-empt  the  land  of  defendants'  ownership. 
The  return  will  be  made  with  as  much  despatch  as  possible  dhect 
to  this  Court. 

Appeal  alloiced. 

No.  90 
Before  Mr.  Justice   Chatterji,    CLE. 
ZULFIKAR     KHAN,— (Owncron),— APPELLANT, 
Appeliate  Sid*.  {  Versus 

THE   COLLECTOR   OF  MIAN  WALT,-  (Defendant),— 
RESPONDENT. 

Civil  Appeal  No.  621  of  1904. 

Compensation  —  Principles  of  assessment — Prospective  or  contingent  indue 
—Land  Acquisition  Act,  1894,  Sections  23,  24. 

Held,  that  when  property  belonging  to  private  persona  ia  taken 
by  Government  for  a  public  object  under  compulsory  powers  the  amount 
of  compensation  to  the  owner  ia  to  be  assessed  with  reference  to  the  prob- 
able use  whi  h  will  give  him  the  best  return  at  the  time  when  the  property 
was  to  be  taken  but  not  with  reference  to  ils  prospective  or  contingent 
value  in  future  in  consequence  of  the  property  having  been  acquired  by 
the  State. 

Parma  Nand  v.  Secretary  of  State  (*),  Bira  Nand  v.  Secretary  of  State  (*} 
East  and  Went  India  Docks  and  Birmingham  Railivay  Company  v.  Oattke  (3), 
referred  to. 

First  appeal  from  the  decree  of  Khan  Bahadur  Abdul  Ghafur  Khan, 
Divisional  Judge,  Shahpur  Division,  dated  6th  February   1904. 
Nanak  Chand  and  Amrit  Lai  Roy,  for  appellant. 
Government  Advocate,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

9th  Atigust  1905.  Chatterji,   J. — This     appeal   and    No.     622     of    1905    are 

intimately  connected  and  will  be  disposed  of  by  one  judgment. 


C)  44  P.  i?.,l!)04.  (»)    21  P.  B.1906* 

tu*.  {*)3M.andG.,l55. 
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I  have  considered  all  the  authorities  bearing  on  the  questions 
before  me,   and   particularly    Pa,  v.  Secretary  of  State 

for  India  (1),  and  Bin  Sand  v.  Secretary  of  State  for  India  (-)• 
The  appellants,  as  owneis,  are  "  entitled  to  have  the  price 
"  of  their  land  fised  with  reference  to  the  probable  use  which 
"  will  give  him  the  best  return."  Cripps  on  Compensation,  4th 
edition,  page  108.  I  am  also  prepared,  as  far  as  possible, 
to  adopt   the   rule    of   construction   for   such  an   act  laid   down 

.  by  Lord     Truro   in   East    and   West  India  Docks   and   Birming- 
ham   Eailicay    Company    versus    Gattke    (:3),    viz.,    that    "it    is 
"  to  be  liberally   expounded  in  favour  of  the  public  and  strictly 
"  expounded  as   against  the    Government    or  Company    taking 
land." 

I  think    compensation   cannot   be   assessed  on  the  principle 
of   treating   the    land   as  a  building   site.     The  town   of  Mian- 
wali    lies  at   a    little   distance   from    the   lands  beiDg    acquired 
for  the   civil   station    and   to    the    west   of     the     railway    line. 
These   lands  lie    to    the     east     of    the  line  and   are  separated 
from   the    town  by  the  railway,    which    is    serious  obstruction 
to   the    expansion  of     the    town    in   that   direction.     Thus  the 
sales   of   lauds  near  the  abadi  or   bazar  of  the    town  deposed  to 
by  such  witnesses  as  Mehr  Khan,  Daulat   Khan  and  Jhangi  Ram 
are   valueless   as   precedents,    and   cannot  be  taken  into  consider- 
ation.    There    are   no    buildings    to   the   east  of   the  railway  of 
a  character   from    which    the    value   of   the  land    as    a  building 
site  may  be  approximately  estimated.    In  fact  there  is  no  town  or 
abadi  on    that   side,  though   there   may  be  mnd  huts  for  culti- 
vators  and   cattle  here  and  there.     This   mode  of  valuation  must 
be    abandoned.     Counsel   for    the     appellants     laid    no     stress 
on   it   and   rightly,  as  there  are  no  data  for  any  such  appraise- 
ment. 

The  land  will  become  valuable  as  a  building  site  and 
for  other  purposes  when  the  civil  station  is  formed  and  establish- 
ed, but  that  will  be  some  years  hence,  and  the  law  does  not  per- 
mit such  value  to  be  taken  into  consideration  :  Section  24  (5)  of 
the  Land  Acquisition  Act. 

There   remains   the   question   of    valuation  ricaltunri 

land.  For  this  two  methods  may  be  adopted:  (1)  by  com- 
parison with  prices  obtained  in  recent  salts  of  land  in 
the  neighbourhood  of  a  similar"  quality  and  with  similar 
advantages  ;  {-)  by  capitalizing  the  average  income  of 
he  land. 


(')  U  1\  B,  190*.  (■)  _'l    l'.  i:.,  li'05. 

(»)3  M.   &  (,'.,    loo. 
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In  regard  to  the  first  method,  I  may  at  once  say  that 
instances,  true  or  otherwise,  of  sales  of  land  at  a  considerable 
distance  are  of  no  value,  at  all  events  in  respect  of  them 
I  cannot  go  against  the  concurrent  views  of  the  Judge  as 
well  as  the  Collector,  who  have  both  seen  the  spot.  Nor 
is  there  any  tangible  ground  for  my  differing  from  their 
unanimous  opinion  in  respect  of  the  sales  and  mortgages 
referred  to  by  them,  and  the  valuation  arrived  at  as  the  result  of 
that  comparison. 

With  reference  to  the  second  method  the  evidence  is  equally 
inconclusive.  Assuming  that  the  produce  of  1  kanal  of  land, 
when  there  is  a  good  crop,  sells  for  Rs.  7  or  8,  a  fact 
denied  by  the  Collector  in  his  award  and  very  imperfectly 
proved,  I  think  we  must  pay  due  regard  to  the  fact  that 
such  crops  grow  seldom,  not  more  than  once  in  several  years, 
the  rainfall  in  the  locality  being,  as  a  rule,  scanty,  about  10 
inches  on  the  average,  and  a  large  area  being  required  to 
be  kept  waste  in  order  that  its  rainwater  may  run  on  and 
collect  on  the  plot  cultivated.  Patting  these  facts  together 
and  striking  an  average  therefrom,  the  outturn  appears  to 
be  very  scanty.  The  lease  for  Rs.  80  a  kanal  cannot  be  trusted 
and  is  a  patent  concoction  in  view  of  the  proceedings  for 
land  acquisition  that  were  imminent  at  the  time.  The  result 
of  the  Judge's  inspection  of  the  spot  was  also  unfavourable  to 
appellants. 

The  best  criterion  on  this  head  is  the  jama  which  the 
Collector  makes  out  to  be  only  Re.  1  for  70  kanals.  This 
is  practically  correct,  and  if  we  take  the  value  for  the 
lower  class  of  land,  the  rate  allowed  is  about  350  times  the 
jama.  Making  all  manner  of  allowances  this  is  an  abnormally 
high  figure,  and  I  do  not  think  there  is  any  good  ground 
for  saying  that  the  second  method  would  bring  out  a  tangibly 
larger  rate  per  kanal. 

The  valuation  of  the  trees  and  houses  appear  to  be 
fair,  and  I  cannot  accept  the  evidence  of  witnesses  in 
preference  to  the  Collector's  estimate.  As  regards  the  bands  on  the 
kasladar  land,  the  Judge's  personal  inspection  showed  nothing 
claimable  on  this  ground. 

The  reference  to  the  land  on  the  Jhelum  Canal    is  futile    and 
can  have  no  bearing  on  the  valuation  under  the  Act. 

Another  strong  point  against  appellants  is  that  the  remaining 
owners  have  accepted  the  Collector's  rates.  It  is  of  course 
possible   that  there  is  some   defect  in    the    valuation,   but  I  can 
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only    go   on   the    record  and   on   the   principles   laid  down   by 
the    Act   and    can   find  no   substantial  ground  for  interference. 

I  dismiss  both  appeals  with  costs. 

Appeal  dismissed. 

No- 91. 

B°fore   Mr.  Justioe    Chatterji,    CLE.,  and  Mr.  Justice 
Kensington. 

SARN    DAS- (Defendant),- APPELLANT,  } 

yersus  r  Appellate  Side, 

ATTAR  BIBI,— (Plaintiff'),— RESPONDENT,  ^ 

Civil  Appeal  No.  398  of    1901. 

Mortgage— Redemption — Further  charges  created  by  co-sharer  in  favour  of 
mortgagee — Right  of  other  part  owner  to  redeem  his  part  on  payment  of  propor- 
tionate share  of  the  original  debt. 

A  mortgage  was  made  by  two  persons  jointly,  but  the  mortgagee 
subsequently  allowed  one  of  the  mortgagors  to  create  a  further  charge 
on  his  part  of  the  security  in  his  own  favour.  The  co-mortgagor 
brought  a  suit  to  redeem  his  part  of  the  property  on  payment  of 
proportionate  share  of  the  original  debt.  The  mortgagee  pleaded 
indivisibility  of  the  transaction  and  contended  that  it  should  be 
redeemed  as  a  whole  on  payment  of  the  original  mortgage  money  and  the 
further  charge. 

Held,  that  by  the  mortgagee's  own  action  the  mortgage  security  was 
broken  up  and  that  the  plaintiff  was  entitled  to  redeem  his  share  of  the 
equity  on  payment  of  a   proportionate  part  of    the  original  mortgage  debt. 

Further    appeal    from    the   decree  of  J.  Q.  M.  Rennie,  Esquire, 
Divisional  Judge,  Uoshiarpur  Division,  dated  28th  March  1901, 

Sakh  Dial,  for  appellant. 

Dharm  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Chatterji,  J.— The  material  facts  are  fully    given   in  the     \2th  May  1905. 
judgments  of    the  Courts  below.     It  is  sufficient  to  note  hero  only 
the  following  :— 

On     25th     April     1893,    Bahadur     Khan,    father  of   tho 
husband    of    Mussammat    Attar    Bibi,    plaintiff-respondent,    and 
Gulab  Khan,  his    brother,   executed  two  mortgage-deeds,    (1)  of 
'ijhas     of     land     for    Rs.    999  ;  and    (2)    of   6    bighas   for 
1-99,   in   favour  of  one    Karar  Khan.     On    18th   July    1885 
Karar  Khan    sub-mortgaged    17    ghumaos    4  kanah    11   marlas, 
i.v.,  land  mortgaged  to  him  and  tho  share  of  shamilat   added   to 
it  at  settlement  aft  er  the    morlgago   to  tho   present   defendants- 
appellants,    for    Rs.    1,715,   viz.,     Rs.    1,198    due  on   the  two 
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mortgages  and  Rs.  217  on  account  of  a  decree  obtained  by 
him  against  Mussammat  Attar  Bibi  on  2nd  August  1883.  Sub- 
sequently on  3rd  September  1887,  Gulab  Khan  created  a  further 
chai'ge  on  the  land  for  Rs.  287,  stipulating  to  be  responsible 
personally  if  Mussammat  Attar  Bibi  declined  to  be  bound  by 
it,  and  another  for  Rs.  85  on  26th  July  1889. 

On  11th  February  1893,  Gulab  Khan's  sons  created  a  third 
further  charge  for  Rs.  133. 

On  18th  June  1900  Mussammat  Attar  Bibi  brought  the  pres- 
ent suit  for  redemption  of  half  the  land  which  formed  her  share 
on  payment  of  Rs.  857-8,  i.e.,  half  the  sum  of  Rs.  1,715 
secured  by  the  deed  of  sub-mortgage  of  1885,  at  the  same  time 
offering  to  redeem  the  whole  on  payment  of  the  whole  sum  of 
Rs.  1,715,  in  case  the  defendants  refused  to  allow  redemption 
of  her  half  share. 

The  defendants  in  their  pleas  declined  to  allow  redemption 
of  one-half  on  payment  of  half  the  mortgage  debt,  but  offered  to 
let  plaintiff  redeem  the  whole  on  payment  of  Rs.  1,715  as 
well  as  the  sum  of  Rs.  780-13-9,  principal  and  interest,  due 
on  the  instruments  of  further  charge  executed  by  Gulab  Khan 
and  his  sons.  The  plaintiff  repudiated  all  liability  for  the  fur- 
ther charge. 

The  first  Court  passed  a  decree  for  redemption  of  the  whole 
land  on  payment  of  Rs.  2,495-13,  ue,}  the  total  amount  due  on 
account  of  the  original  mortgage  aud  the  instruments  of  further 
charge. 

On  appeal  the  Divisional  Judge  held  that  by  allowing  the 
further  charges  to  be  created  by  one  of  the  original  mortgagors, 
the  defendants  had  practically  destroyed  indivisibility  of  their 
original  mortgage  lien  for  Rs.  1,715  over  the  whole  land,  and 
decreed  redemption  of  one-half  on  payment  of  half  that  sum  in 
terms  of  the  plaintiff's   claim. 

The  defendants  have  appealed,  and,  in  his  argument  before 
us,  their  counsel  stated  that  his  clients  were  willing  to  allow  re- 
demption of  the  whole  land  on  payment  of  Rs.  2,495-13  as 
decreed  by  the  first  Court,  or  of  one-half  on  payment  of  the 
whole  mortgage  money  Rs.  ',715. 

We  might  mention  here  that  there  is  no  question  raised  as 
to  the  defendants-sub-raortgagees  not  being  liable  to  be  sued 
except  in  conjunction  with  Karar  Khan  or  his  representatives 
or  the  mortgage  money    not  amounting   to  Rs.    1,715,   or  the 
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plaintiff's  share  being  liable  for  the  further  charges  created  by 
Gulab  Khan  and  his  sons.  The  sub-moitgage  has  been  treated 
by  the  parties  as  an  original  mortgage. 

In  the  case  law  on  mortgage  there  is  no  case  similar  to  the 
present  and  the  text-books  also  do  not  deal  with  one  of  this 
description.  The  question  must  thns  be  decided  on  the  general 
principles  governing  mortgages.  Those  principles  are  mainly 
dedaced  from  the  doctrines  of  the  Courts  of  Equity  in  England 
on  the  subject  supplemented  by  the  decisions  of  Indian  High 
Courts. 

A  mortgage  debt  is  usually  indivisible  and  the  defendants 
rely  on  this  in  refusing  to  allow  plaintiff  to  redeem  her 
share  on  payment  of  a  proportionate  share  of  the  mortgage 
debt.  The  only  exceptions  are  those  cases  in  which  the  mortgagee 
by  his  own  act  has  destroyed  the  oneness  of  the  security,  e.g., 
where  he  buys  part  of  the  mortgaged  property  himself.  In  such 
a  case  to  allow  him  to  throw  the  burden  of  the  entire  debt  on  the 
portion  not  purchased  by  him  would  be  contrary  to  equity  and 
violate  an  important  principle  of  the  law  of  mortgage,  vis.,  that 
in  the  absence  of  special  circumstances  the  mortgage  debt  is  to 
be  regarded  as  apportioned  over  the  whole  of  the  mortgaged 
property.  The  defendants  here  have  not  purchased  Gulab 
Khan's  share,  but  have  taken  a  further  charge  on  it.  The  further 
charge  may  be  so  onerous  as  to  reduce  the  value  of  the  equity  of 
redemption  practically  to  nothing,  and  may  constitute  the  mort- 
gagee the  virtual  owner  of  the  property.  Thus  the  purchase  of 
a  portion  of  the  mortgaged  property  and  the  taking  of  a  further 
charge  on  it  may  become  practically  undistinguisbable.  More- 
over, in  some  instances  the  mortgagee  is  allowed  the  rights  of  a 
purchaser,  e.g.,  to  redeem  a  prior  mortgage.  Macpherson  treating 
of  this  branch  of  the  subject  says  :  "  The  estates  of  a  mortgagee 
"  and  of  an  absolute  purchaser  are  alike,  only  that  of  the  former 
'•  is  liable  to  be  diverted  on  the  happening  of  certain  events. 
"  A  mortgagee  is,  in  fact,  the  purchaser  of  the  rights  of  the 
"  mortgagor  :  he  buys  them,  but  gives  the  mortgagor  the  chance 
*'  of  re-purchasing  within  a  certain  period."  These  remarks  are 
literally  true  in  the  case  of  mo:  .the    English  form,  but 

the  substance  of  thorn  is  also  generally  applicable  to  all  Indian 
mortgages.  Seeing  that  the  mortgagees  here  have  acquired  a 
special  interest  in  a  pari  of  the  mortgaged  property  and  cannot, 
and  do  not,  on  that  account,  allow  redemption  of  such  portion  on 
the  usual  terms  on  which  (me  co-mortgagor  can  redeem  the  share 
of  other  mortgagors,  we  thin!»  there  is  great  force  in  the  Divi- 
sional   Judge's  reasoning.      The    grounds  for  extending  the 
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principles  applying  to  purchasers  of  part  of  the  mortgaged  pro- 
perty by  the  mortgagee^  to  their  taking  further  charges  on  the 
same  appear  to  be  very  cogent  at  least  in  this  instance. 

We,  however,  following  strictly  on  the  lines  of  the  decide  1 
cases,  asked  the  appellants  whether  they  would  allow  redemp- 
tion of  the  whole  land  on  payment  of  the  entire  mortgage  debt 
by  the  plaintiff,  and  give  her  the  rights  of  a  first  mortgagee, 
and  themselves  take  up  the  position  of  a  puisne  mortgagee  in 
respect  of  the  share  in  which  they  had  a  further  charge.  In 
reply  we  were  informed  that  they  were  not  prepared  to  adopt 
this  course.  It  follows  then  that  they  have  disabled  themselves 
from  doing  what  they  are  bound  to  do,  if  they  pressed  the  objec- 
tion as  to  the  indivisibility  of  their  mortgage  debt,  and  may  well 
be  held  to  have  destroyed  that  indivisibility  by  their  own  plead- 
ings. Moreover  redemption  of  the  whole  by  plaintiff  would 
merely  have  led  to  multiplicity  of  proceedings  and  further  litiga- 
tion between  the  parties,  and  more  expense  without  any  benefit 
to  either  of  them. 

We  accordingly  uphold  the  decree  of  the   Divisional    Judge 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  92. 

Bafore  Mr.  Justice  Chatterji,  CLE.,   and  Mr,  Justice 
Johnstone. 

RADHA   KISHEN    &  ANOTHER, -(Plaintiffs),— 
APPELLANTS, 
Appellate  Side.  ^  Versus 

KARIM-ULLA  &  ANOTHER,— ( Defendants),— 

RESPONDENTS, 

Civil  Appeal  No.  897  of  1902. 

Interest  —Agreement  for  payment  of  interest  up  to  the  date  of  repayment 
of  the  mortgage  debt— Rights  of  mortgagee  to  claim  in  h'rc.-t  at  the  stipulated 
rate  after  due  date. 

By  a  regiatered  deed  of  mortgage  it  was  agreed  that  the  mortgage 
debt  secured  thereby  would  be  re-paid  within  a  year,  but  that  the 
mortgagor  should  be  responsible  to  pay  interest  at  the  iate  stated  therein 
up  to  thfi  date  of  the  re-payment  of  the  mortgage  money.  Default 
hairing  been  made  the  mortgagee  brought  a  suit  some  ten  years  after  the 
date  fixed  for  redemption  and  claimed  payment  of  the  principal 
with   interest  at  tho  rate  stated  in  the  deed  for  the  entire  period  of  no  i . 
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payment.     The  lower  Courts  on  the  objection  of  the  defence  held  that  under 
his  contract  the  mortgagee  was  only  entitled  to  interest  at  the  rate  specified 
therein  up  to   the   date   fixed    for  redemption    and  fott   diem   interest   b/ 
way  of  damages  for  a  period  of  six  years. 

Held,  that  as  the  covenant  with  regard  to  interest  wa3  independent 
of  the  covenant  for  the  re-payment  of  the  mortgage  money  and  as  there 
was  a  rate  fixed  for  interest,  the  mortgagee  was  entitled  to  claim  it  at  the 
stipulated  rate  for  the  entire  period  the  mortgage  debt  remained 
unliquidated. 

Sardar  Umrao  Sinjh  v.  Sardar  Thakar  Singh  (*),  cited. 

her  appeal  from  the  decree  of  Lala  Mul  Raj,  Divisional  Judge, 
Delhi  Division,  dated  6th  August    1902. 

Roshan  Lai  and  K.  C.  Chatterji,  for  appellants. 
i  Bakhsh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Citatterji,  J.— This  was  a  suit  for  the  recovery  of  Rs.  3,10^,     \0th  July  1905. 
i.e.,  Rs.  1,250  principal   and  R*.  1,850  interest,  due  on  a  morto^e 
deed,    dated    26th    October  1890,    executed    by  one  Amir-ulla, 
deceased,    through    his   son,    Rahim-ud-din,    in    favour  of    the 
plaintiff's  father,  Tota  Ram. 

The  moitgage-deed  recites    that   (1)   Rs.  1,250  have    been 
received  thus  : — 

Rs. 

Credited  to  the  book   account  with  the  mort^a^or     512 

Paid  in  cash  738; 

(2)  interest  has  been  fixed  at  Re.  1-8  per  cent,  per  men- 
sem ;  and  (3)  the  mortgage  money  is  to  be  repaid  by  Jeth  Sudi 
2nd,  1318,  or  8th  June  1891,  failing  which  the  mortgagee  may 
recover  the  mortgage  money  with  interest  from  the  house  given 
in  mortgage  as  well  as  from  the  mortgagee  personally  and  from 
his  other  property.  The  power-of-attorney  in  favour  of  Rahim- 
ud-din  gave  him  plenary  authority  to  mortgage  the  hoase  to 
execute  the  necessary  conveyance  and  to  receive  the  mortgage 
money.     It   further  appears   that   the   book   account    to   which 

•"'12  out  of  the  mortgage   money  was   credited    ran    in    the 

names   of   Amir-ulla's   sons,    Karim-ulla   and  Muhammad  Azim, 

a  the  security  of  one  Ala  Bakhsh.    Rahim-ud-din   is 

dead  without    issue,  and   tLc    present   defendants   are   the  only 

-untutives  of  Aniir-ulla. 

The   defei  (1)  that  only  Rs.  73b  were  received  out  of 

the  mortgage  money,  and  Rs.  51-  were  not  due  to  the  mortgagee 

(l)  77  P.  R.,  189U. 
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on  book  account ;  (2)  that  Rahim-ud-din  had  no  power  to  make 
the  agreement  as  to  interest  ;  and  (3)  that  Rs.  700  cash  had 
been  paid  and  carpets  worth  Rs.  11  delivered  to  the  mortgagees, 
whereby  the  whole  mortgage  debt  was  wiped  out. 

The  Courts  below  are  agreed  in  boldir  g  that  Rs.  512  could 
not  be  credited  towards  the  moitgagc  money,  as  they  were  not 
due  by  Amir-ulla  but  by  his  sons  ;  that  the  agreement  as  to  interest 
was  made  with  authority  but  related  only  to  the  term  fixed  in  the 
deed  for  re-payment  of  the  mortgage  debt,  and  that  the  payments 
made  should  go  towards  the  interest.  They  awarded  pod  dimi 
interest  by  way  of  damages  for  six  years  before  suit,  all  claim  for 
the  previous  period  being  barred  by  time.  The  first  Court 
decreed  in  all  Rs.  508-7  and  the  Court  of  the  Divisional 
Judge  Rs.  907-7-2  in  plaintiffs'  favour. 

The  plaintiffs  have  appealed  for  the  balance  and  the   defend- 
ants have  filed  cross-objections. 

The  first  point  for  determination  is,  whether   the   book  debt, 
Rs.   512,  was    properly   included  in   the  mortgage  money.     The 
lower  Courts  are  agreed  that  the   money    was   actually  due   by 
the  present  defendants,  and    in    this    opinion  we    agree.      They, 
however,  hold  that  debt  was  due  by  the  present  defendants  alone 
and  not  by  Amir-uJla,  and  therefore   could  not  be  charged  against 
the  mortgage  money.     Wo  are  unable  to  concur  in  this  view.    In 
the  first  place,  even  if  the  objection  was  otherwise  well-founded, 
it    comes    with    a    singularly    bad   grace   from   the    defendants, 
who  received  the   benefit    of   transaction  an  1    were   discharged 
from  a  subsisting    liability,    which    they    would   otherwise   have 
been  called  upon  to  meet  and  who  are  now    the    sole    representa- 
tives of  their  father.     In  the  next,    Amir-ulla  never    objected    to 
the    inclusion  of  the  debt  due  by  his  sons  in  the  mortgage  money, 
and  must  be  held  to  have  ratified  Rahim-ud-din' a    act   if    it    was 
originally  unauthorized.    It  is  agreed  that  there  is  no  proof  that  he 
had  any  knowledge  of  the  facts,  but  it  is  outraging  common  sense 
to  ask  us  to  believe  th.t  after  the  execution  of  the   mor-to-a^e   he 
never  ascertained  from  his  sons  how  much   money  was   raised  by 
the  mortgage  and  how  it  was  received.  There  is  vsry  fair  reason 
to  believe  that  Rs.  1,250  were  raised  on  the  mortgage   according 
to  his  instructions  and  not  on  Rahirn-ud- din's  own  motion.     But 
any  how  he  must  have  asked  for   the   details   of  the    transaction 
and  come  to  know  them.     But  up  to  his  death  in  1901  he    never 
objected  to  this  action  of  Rahim-ud-din,  and  if   P.    3,  written   by 
defendant  Karim-ulla,  is  to  be  believed,  he  in    1898    was  propos- 
ing certain  arrangements  for  the  re-payment  of  the  loan.     That 
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document,  which  is  coached  in  a  most  beseeching  tone,  also  shows 
that  up  to  that  time  buch  an  objectiou  -was  not  thought  of  by 
Karim-ulla. 

We  accordingly  hold  that  the  sum  of  Rs.  512  forms  part  of 
the  mortgage  money,  and  that  the  whole  consideration  for  the 
mortgage  has  been  paid  by  the  plaintiffs. 

The  second  point  is,  whether  the   plaintiffs   are   entitled    to 
claim  interest  at    the   stipulated    rato   for  tho  eutire  period  the 
rtgage  has  remained  outstanding.     We  are  clearly  of  opinion 
that  they  are.     The  discussion  about  jost  diem  interest  and    tho 
ruling  cited  about  it  before    us   are  eutirely   beside    tho    point. 
The  terms  of  the  mortgnge-deed  appear  to  us    to   preclude    such 
ntcntion.     The  deed    stipulates    for  a   rate   of    interest    and 
this  covenant  stands  by  itself  and  is  independent  of  the  covenant 
for  the  re-payment  of  the  mortgage  money.     There  u  nothing  to 
show  that  the  rate  is  payable  only  for  the  period  fixed  for  re-pay- 
ment.    On  the  contrary,  as  observed    in  Sirdar   TJmrao    Sing    v. 
nfjh  (1),  the  presumption  naturally  is  that  when 
I  for  interest,  it   is  to  be  paid    until  the    debt    itself 
is  re-paid,  and  there  ought  to  be  clear  grounds  for  deeldiug    the 
rate  to  hold  good  only  up  to  th  j  time  app  >iuted  for    the   repay- 
at  of  the  debt.     There  are    none    here.     The    rato  is   heavy, 
but   not    exhorbitant    or    uncouscionable.      Rahim-ud-diu    must 
have  given  his  free  consent  to  it,  and  the   defendants    and  their 

We  accordingly  find    that   interest   is    piyible  at    Rs.    IS 
per  un  up  to  the  date    of   realization    according    to 

the  proper  interpretation  of  the  mortgage-deed. 

There  i  stion  in  this  appeal  requiring  separate 

it  caleulatod  iu  the  plaint  appears 
to  be  coi  i 

The  plaintiffs'  advocate  and  pleader  on  oar    expressing  our 
opinion  that  the  interest  charge  has  become  too   large,   and    our 
me  redaction,  agreed  to   give    up    Us.    GO-',    which 
plaintiff,  Ridba  Kisheu,  present    in  Court,    ratified    before   us. 
We,  therefore,  with  I  it  of  the  plaintiffs  and    their  legal 

advisers,  find  that  Rs.  1,250,    instead    of    B  .  stated  in 

the  plaint,  are  payable  on  account  of  in!  ter    deduction  of 

the  payments  received. 

We    accept    the   appeal    and     grant    plaintiffs'  decree   for 
»,  principal   and  interest,  recoverable  from  the   property 

O  77  P.  R.,  1808. 
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in  dispute.  Plaintiffg  -will  get  fell  cotsts  on  the  entire  sum 
sued  for,  as  defendants  have  unnecessarily  prolonged  the  litiga- 
tion and  their  defence  has  been  false  and  disingenuous,  and  the 
reduction  they  have  obtained  in  the  claim  is  due  purely  to  an 
act  of  grace  on  the  plaintiffs'  part  at  the  suggestion  of  the  Court. 
Future  interest  will  run  as  provided  in  the  decrees  of  the 
lower  Courts. 

The  cross-objections  are  dismissed  with  costs. 

Appeal  allowed. 


f 


No.  93. 

Before  Mr.  Justice  Chatterji,  CLE.,  and    Mr.  Justice  John- 

stone. 

ATMA    SINGH,—  (Plaintiff),— APPELLANT, 
Apmll  ^  Versus 

KALU  &  OTHERS,-  (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  68  of  1902. 

Custom — Alienation  — Bequest  of  entire  estate  by  tonlesa  proprietor 
to  his  wife  and  by  her  to  her  daughter — Acquired  property — Locus  standi 
oftht  uncle  to  contest  such  alienations — Aroras  of  Kuri,  Rawalpindi  District. 

In  a  case,  the  parties  to  which  were  Aroras  of  mama  Kuri  in 
the  Rawalpindi  Dietrict,  found  that  a  souless  proprietor  was  competent 
to  make  an  absolute  bequest  of  his  entire  self-acquired  property  in  farour 
of  his  wifo  in  the  presence  of  his  own  uncle,  and  that  his  wife  was 
then  empowered  to  make  an  alienation  in  favour  of  her  daughters,  and 
that  the  uncle  had  no  locus  standi  to  contest   either  of  the  dispositions. 

Further  appeal  from  the  decree  of  T.  J.  Kennedy,  Esquire,  Divisional 
Judge,  Rawalpindi  Division,  dated  23rd  December  1901. 

Sukh  Dial,  for  appellant. 

Ishwar  Das,  for  respondents. 

Plaintiff,  beiug  the  uncle  of  the  last  male  owner,  sued  to 
contest  alienations  by  a  sonless  Arora  of  the  Rawalpindi 
District  to  his  wife  and  by  her  to  her  daughters,  on  the  ground 
that  neither  of  the  alienors  had  any  authority  to  make  a  bequest 
by  a  will  in  his  presence.  He  alleged  that  he  as  a  co-reversioner 
with  Narain  Singh,  defendant  No,  2,  who  would  not  join  in 
suing,  was  entitled  to  half  a  share  of   the   property  left  by  the 
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deceased.     The  following  pedigree-table  shows   the   relationship 
of  the  parties  : — 

SAWAYA  RAM. 

f 1 ! r 1 

Sardha  Singh,  Jawala  Siugh,  Atma  SiDgh,         Kahan  Singh. 

d.  s,  p.  plaintiff.  J 

Narain  Singh, 
defendant  Ko.  Z. 


r 1 

Megh  Raj,  Daughter 

married  Mnssanimat  Makhni.  married  to  Kal*  Mai, 

defendant  No,  1. 


1 


Massammat  Gar  Devi,  Massammat  Rajo,        Mussammat  Mava, 

defendant  No.  5.  defendant  No.  3.  defendant  No.  4. 

The  judgment  of  the  Court  was  delivered   by 

Johnstone,  J. — The  facts  of  the  case  are  sufficiently  explained  24th  Julti  1905 
in  the  judgments  of  the  Court*  below,  and  in  the  appellate 
judgment  will  be  found  a  pedigree-table  of  the  family.  Plain- 
tiff, as  paternal  uncle  of  Megh  Raj,  last  male  owner,  claims 
half  of  the  property  left  by  him,  and  in  doing  so  denounces 
the  successive  wills  made  by  Megh  Raj  in  favour  of  his  wife, 
Mussammat  Makhni,  and  by  this  lady  after  his  death. 
Various  pleas  were  put  in,  and  the  first  Court  found  ulti- 
mately against  the  plaintiff,  holding  (a)  that  the  pleas  of 
fraud  (undue  influence  ?  )  in  connection  with  the  successive 
wills  were  taken  too  late  or  not  taken  seriously;  (6)  that 
among  these  Aroras  collaterals  by  custom  exclude  daughters  *  ; 
(c)  that  except  one  kacha  house  the  whole  property  is  nou- 
ancestral  ;  (d)  that  where  there  are  wills  in  favour  of 
daughters,  they  exclude  collaterals ;  (e)  that  plaintiff  was 
bound  to  sue  first  to  have  the  wills  set  aside  and  then  should  sue 
for  possession. 

The  suit  being  dismissed  and  the  plaintiff  having  appealed, 
the  learned  Divisional  Judge  concurred  in  the  finding  («) 
above.  He  also  held  that  plaintiff  had  not  proved  any 
custom  contrary  to  Hindu  law  whereby  collaterals  excluded 
daughters,  thus  overruling  (6).  He  agreed  with  the  first 
Court  as  regards  (c).  He  held  that  under  her  husband's 
will     Mussammat     Makhni     obtained      an     absolute     heritable 


*  The  will  of  iluj-suininat  Makhni  is  to  eotue  extent  in  favour  of  ber 
daughters. 
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and     alienable    estate   in    her    husband's    property,    inasmuch 
as  he  had  power  to  raa^e  a  will  in  her  favour  and  had  done  so. 

Plaintiff    has   appealed   again,   and   after    hearing  an   able 
argument   from   his   learned   pleader,   we    liave  arrived  at   the 
conclusion  that   the    appeal    cannot   succeed.     In   our     opinion 
the   whole     of     the     property    is    non-ancestral.     The     kacha 
house  spoken    of  above  no  longer  exists.     The  common  anaestor, 
Sawaya  Ram,   was   a  mule-driver  and  not  a  trader.     Ho    was 
poor  and   the    whole    estate   has    been   built   up   in     trade     by 
his   descendants.     The    kacha  house  has  long  since  been  entirely 
replaced   by    a   valuable    pakka  building.     This   being    so,    Ave 
must  hold   that     Megh    iiaj    had,     as     against   plaintiff,    full 
power  to    deal    with   his  property   as   he  pleased.     The   learned 
pie  vie r  for   t*i3    pU'infciff-appslUnfc   has   triel    to    make  us   see 
that,  am  on  j    those    Arora*,  there   is  no  distinction,    in  questions 
of  alienation,  by  a  male   proprietor    between  ancestral   and  self- 
acquired  property.     The  proposition  is  an  unusual  one  and  we  arc 
unable   to   assent  to   it.     The    so-called    authorities   quote  i   are 
Mokanda   v.    Balli    Singh    (*),  Pitamhar  v.    Ganetha    Earn   (»), 
Anant  Bam  v.  Hukman  Mai  (3),  and  Lacho  Bai  v.  Asa  Nand  (*), 
but  they   by   no   moans   support,    the    proposition.     In  Pitamhar 
y.-Qaneshi   Bam,    the    Chief     Court    took   it   for    granted    that 
the  custom  as  to  ancestral  and  acquired  property  was   identical, 
not    because  enquiry    had    shown    this   to   be    the   case,    but 
because     the     parties   had   not   raised    the     question.     Such    a 
passive  in  a  judgment  is   clexrly  no    authority  in    a   case   where 
the  question  is  a  contested  one. 

The  next  point  is  what  is  the  effect  of  the  will  taken  in 
its  plain  meaning-  Ballia  Bam  v.  Vcd  Kmr  (5)  has  been 
quoted  as  an  authority  for  the  'proposition  that  the  feeling 
among  the  people  against  the  acquisition  of  absolute  owner- 
ship by  females  is  so  strong  that  even  where  a  gift  or  a 
will  does  in  terms  confer  extensive  dominion  upon  a  female 
donee  or  legatee,  and  even  where  such  phrases  as  ma.Uk 
are  used  in  describing  her  status,  the  Courts  should  ordiaarily' 
find  the  ownership  conferred  to  bo  a  limited  ownership.  We 
have  compared  the  wording  of  the  dead  in  that  case  with 
the  wording  in  the  pi-esent  case,  and  our  conclusion  is  that 
the  testator  here  did  inteud  to  make  his  widow  full  an  (l 
absolute     owner.     The     document   is     not    entirely    free    from 


0)     85  P.R„1884.  (')     <32  P.  B.,  1902, 

(»)  U8  P.  R.,  1890,  p.  476.  (*)  144  P.  H-,  1882. 

W  («)  27  P.  B.,  1898' 


Decb.  1905.  ]  CIVIL  JUDGMENTS— No.  93.  289 

ambiguity,  having  been  clearly  written  by  an  unpractised  band  ; 
but  when  it  is  recorded  that  the  lady  shall  have  full  power 
of  alienation  of  immoveable  property,  we  think  it  fairly  clear 
that  the  testator  meant  "  even  of  immoveable  property,"  and 
that  the  power  to  alienate  moveables  was  implied.  Further, 
it  is  stated  in  unmistakable  terms  that  the  testator  has 
full  po»ver,  and  that  no  one  but  his  widow  is  to  have  any 
interest  whatever  in  the    estate. 

Thus  we  hold  that  Megh  Raj  had  power  to  deal  as  he 
pleased  with  his  estate,  and  that  he  dealt  with  it,  by  willing 
it  absolutely  to  his  wife  Makhni.  At  this  point  we  are  asked 
to  consider  the  plea  of  undue  influence;  but  it  is  obvious  that 
such  a  plea  as  regards  Megh  Raj's  action  cannot  possibly  succeed. 
That  action  was  proper  and  natural,  and  it  cannot  be  said  that 
any  inflaence  exercised  by  Kalu  Mai — if  indeed  he  did  exercise 
any — was  "  undue  "  influence. 

Having   become    absolute    owner,    Mussammat    Makhni  pro- 
ceeded   to   make   a    will  iu     which    defendant     I     is   named   as 
executor   and   is   directed    to  deal  with    the    property  in  certain 
special    ways.     One   house  is    granted  to  one    daughter    Gauran 
(or   Gur   Devi)  ;   money   is    to    be   spent   for  the  support  of   the 
two    unmarried    daughters,    and    on  their  marriages  ;  two  shops 
ate    to    be   given    to    them   iu     dowry  ;    a   dharmsala    is   to   be 
built  at  a  cost  of  Rs.  500  and  Rs.  100  to  be  set  apart  for  its  main- 
tenance ;   specified   sums  are  to    be   sent    to  two   temples  ;  and 
im   of    money  is   to    be    spent  on  the  testatrix's    monument, 
and  so   forth.     Nowhere    is   it  said  that  defendant  1  is  to    have 
anything;     and    we  cannot     act     upon     the    suggestion    that 
possibly   or  probably   defendant   (1)  may  convert  to  his  own  use 
of  the  property.     If,  after  all  the  direc'ions  in    the  will 
have    been    carried    out,     some     of    the     estate     still     remains 
tct  in   the    hands    of   defendant  (1),  that  is   to    say,  if  there 
ius,  no  donbt  the  person  or  persons  who  may  have  a  right 
,  Mussammat  Makhni  by  way  of  intestate  succession, 
may     possibly   have   a   cause   of   anion   against    defendant     1. 
Bat     w  ute     clear    that    this     will     also     cannot     be 

,[    aa    a    will,    and    that    "undue"    influence    nowhere 
We  are  awars  that  evidence  upon  the  issue  as  to  undue 
was    not   called    for    or   taken  iu    the  Courts    below  ; 
gain/ as  in   the   case   of    Megh  Raj's   will     we  I 
kble   to   see   how    a    lady   with   no  sons  can  be  said  to   fa 
I     otherwise     than      in    accordance     with      natural    justice 
and  k    wiU    dir00ted     maiUlj     ^ 
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benefiting  her  daughters   and  to  aiding  religious  institutions  and 
charities. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No- 94. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 

Johnntone. 

SHER,— (Plaintiff),— APPELLANT, 

Versus 

ALAM  SHER  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  416  of   1902. 

Custom— Alienation— Qift  by  a  sonless  proprietor  of  ancestral  property 
to  sister's  son— Shaikh  Thomas  of  Okhali  Mohla}  tahsil  Khushab,  Shahpur 
District. 

Found,  in  a  suit  the  parties  to  which  were  Shaikh  Tiwanas  of  Okhali 
Mohla,  tahsil  Khushab,  Shahpur  District,  that  a  gift  by  a  sonless  proprietor 
of  half  of  his  ancestral  land  in  favour  of  his  sister's  son  in  the  presence 
of  hi3  agnatic  heirs  is  valid  by  custom. 

Oujar  v.  Sham  Das  (l)  and  Hassan  v.  Jahana  (2)  referred  to. 
Further  appeal   from    the    decree    of  A.  0.  Martineait,  Esquire, 
Divisional  Judge,  Shahpur  Division,  dated  \th  March  1902. 

Roshan  Lai,  for  appellant. 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
2ith  July  1905.  Chatterji,   J. — This    is    a    suit    for    possession    of     352 

bighas  3£  kanals  of  land  which  originally  belonged  to  one 
Jehan  Khan,  deceased,  a  childless  male  proprietor,  and  was 
gifted  by  him  to  Alam  Slier,  defendant,  his  sister's  son,  in 
1879.  The  plaintiff  is  a  collateral  of  the  donor,  and  sues  on 
the  ground  that  the  deceased  was  incompetent  to  gift  his 
land  to  a  sister's  son  to  plaintiff's  prejudice.  The  material 
facts  are  sufficiently  given  in  the  judgments  of  the  Lower 
Courts.  The  parties  are  Sheikh  Tiwanas  of  Okhali  Mohla 
in  the  Khushab  Tahsil  of  the  Shahpur  District. 

The  sole   point  for   determination   in  this  appeal  is  whether 
by     custom    the    deceased     was    competent    to      make      the 

(i)  107  P.  B.,  1887,  F.  B.  (2)  71  P.  B.,  190*. 
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gift.     There    are    no    instances      in      point      in      favour     of 
either    party,     and     the      oral      evidence     is     not    o!     much 
value. 

The  Divisional  Judge  relies  on  a  passage  in  Mr.  Wilson's 
Code  of  Tribal  Customs  in  the  Shahpur  District,  p.  73.  It  is 
stated  there,  in  answer  to  question  72,  that  among  Awans  and 
Musalmans  of  miscellaneous  tribes  a  soilless  proprietor  can 
gift  hi3  property,  ancestral  or  acquired,  to  a  person  not 
related  to  him.  This  Code  has  been  repeatedly  held  by 
this  Court  to  be  a  reliable  compilation.  The  custom  of 
Awans  stated  above  has  been  recognized  in  numerous  decisions* 
Similarly  in  Civil  Appeal  No.  26  of  1S98  the  Code  was  followed 
in  a  case  among  Laks,  one  of  the  miscellaneous  Musalman  tribes, 
after  a  remand    for   further  inquiry  into  custom. 

Appellant's  counsel    takes   his    stand   on   the   Full  Bench 

case   in   Gnjar  v.    Sham  Das   (*),  and  urges   that  it  is  for  the 

defendant   to     establish     the     custom     of     the    free-power    of 

alienation.     But,  as    remarked   in   Eassan   v.  Jahana   (a),    th 

principles   laid   down   in     that    judgment     cannot    be     blindly 

applied   without   regard   to   creed,  tribe  and  locality.     We  think 

the   plaintiff  had    in   this   case  to   prove     his    allegation,   and 

even  if   it    be   otherwise,   the   onus  cast  on  defendant  is,  in  our 

opinion,  fully   discharged  by  the  records  abovementioned.     The 

Sheikh  Tiwanas   are  a  small   tribe   settled   among  Awans,  who, 

as    alrealy     stated,     allow      perfect      freedom     of    alienation 

to  childless  male  owners,  and  they  probably  follow  the  same 

custom. 

The  appeai  is  dismissed  with  costs. 

Appeal   dismissed. 


) 


No-  95. 

Before  Mr.  Justice   Chattcrji,  CLE.,  and  Mr,  Justice 

Johnstone. 

BALLU,— (Plaintiff),— APPELLANT, 

Vtrius 

>  Apfellati  Side, 
GUR  DYAL  AND  OTHERS, -(Defexdants^-RESPOXDEXTS.   ) 

Civil  Appeal  Xo.  287  of  1902. 

C'l'tom — Inheritance — Sitter'*     son — Ohirths     of    TiJca    Bonehr   of     the 
Village  of  Baldhar  in  the  Kangra  DittricK 

In  a  suit,   the  parties   to  which  were  Ghirtha  of  Tika  Bonehr  of  the 
village  of   Baldhar  in  the  Kangra  Distict,  held,  that  a   Bister's   son   of  a 

(' )  107  P.  R„  1397,  F.  B.  (2)  71  P.  B.,    1904. 
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childless  male  proprietor  who  had  rendered  service  to  the  deceased  OM;ner, 
was  by  custom  entitled  to  succeed  to  tho  estate  left  by  him  in  preference 
to  the  owners  of  the  Tika  who  were  utter  strangers  to  the  deceased, 
Mussammat  Dyan  v.  Jai  Ram  (*),  Shaman  v.  Sardha  (*),  referred  to. 

Further  appeal  from  tlie  decree  of  J.  G.  M.  Bennie,  Esquire, 
Divisional  Judge,  Eoshiarpur  Division,  dated  14-th  February  1902. 
Sukh  Dyal,  for  appellant. 
Roshan  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

13  th  July  1905,  Chatterji,  J. — This  is  a  dispute  about  some  land  in  Tika 

Bonehr  of    the  village  of     Baldhar  in   the  Kangra  District. 
The  last   owners  were   Jowahir  and    Mira,    and    the  original 
plaintiff,    Saunka,   now  represented   by   his  son  Ballu,  was  their 
sister's   son.     The  record    has  been   destroyed  by  fire,   but  it 
appears  from  the    judgment  of   the     District  Judge   that  he 
with  his  mother     for  many  years  looked  after    his  maternal 
uncles   who  are  said   to  have  been  deaf     and   dumb.     After 
their  death    the  Revenue  officers  mutated  the  land  in  favour 
of    the   owners    of  the  Tika,    a  heterogeneous    body  consist- 
ing    of    men    of    various     castes.     The     plaintiff    has     thus 
been  obliged    to    sue,     and   his   claim  has  been   dismissed  by 
the   lower   Courts,   on  the   ground  that  there   is   nothing  to 
show  that  under  customary  law  a  sister's  son  is  an  heir. 

The   deceased   owners  and  the    plaintiff   are  Ghirths  and 

so  are  some  of  the   proprietors    of  the   tika,   but  the  latter 

are  men  merely  of  the    same  caste  and   do  not  claim  to  be 

agnates  of  the  deceased.    Two    of  the  defendants   who  were 

present  in    this  Court    admitted    before   us   that  they    were 

not  collaterals  of   Jowahir  and  Mira,     The  finding  on  the  point 

of  custom  is  not  that  under  it  the  sister's  son  is  in  terms 

excluded   from  heirship,  but  simply   that  he  is   not  known  to  be 

among  the   heirs.     The  Divisional  Judge  says   that  he  has  been 

unable  to  find  any  case  supporting  his  claim  in  an   exogam- 

ous  community  under  pure  customary  law. 
{ 

We   are   unable  to   agree  that  by   custom    a  sister's  son  is 

never  recognised     as     an    heir   among    Hindu     agriculturists. 

Mussammat   Dyan  v.  Jai  Ham.  (*),  a   case   decided   on   custom, 

is   an  instance   of  his  succession.     Moreover,  if  custom  is  merely 

silent    and   not   positively     adverse     to     him,    the   alternative 

under    Section   5  of  the   Punjab   Laws    Act,   1872,  is   to  fall 


(*)  47  P'R,,  1890,  {*)  61  P.  B„  1898, 
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back  on  personal  law  for  a  rale  of  decision,  and  it  is  not 
disputed  that  under  the  Hindu  law  of  the  Mitakshara  school 
the  plaintiff  was  an  heir,  as  a  bandhu,  there  being  no  male 
collateral  within  the  fourteenth  degree.  There  are  numerous 
authorities  if  any  are  required  in  support  of  the  above 
interpretation  of  Section  5.  Nor  are  we  at  all  convinced 
that  agricultural  custom  in  the  Kangra  hills  would  allow 
the  land  of  an  owner  to  go  to  strangers  rather  than  permit 
the  succession  of  his  sister's  son.  The  constitution  of  the 
tila  is  such  that  there  cannot  be  the  faintest  presumption 
of  escheat  in  favour  of  the  proprietors.  See  Shaman  v. 
Sardha  (>). 

Lokha  v.  Hari  (!),  cited  by  the  District  Judge,  has  no 
possible  bearing  on  this  case,  as  the  plaintiff  was  residing 
in  the  village  and  looking  after  the  last  owners  for  a  long 
time,  which  may  be  said  to  give  rise  to  an  equity  in  favour 
of  his  succession  in  preference  to  utter  strangers  or  men  of 
different  castes. 

"We  hold  therefore  that  the  plaintiff's  right  to  the  land 
is  made  out.  This  litigation  would  perhaps  not  havo  risen 
if  the  Revenue  authorities  had  not  taken  it  Upon  themselves 
to  decide  questions  of  title  at  mutation. 

We  accept  the  appeal  and  decree  the  plaintiff's  claim  with 
costs  in  all  the  Courts. 

Apfeal  alloiced* 

No.  96- 
Before  Mr.  Justice   Chatterji,   CLE,  and 
Mr.   Justice  Kensington- 
RAJADA  AND  OTHERS,— (Plaintiffs),— APPELLANTS,       J 

}'    sus  Appellate  Sidb. 

LEHNU,— (Defendant),— RESPONDENT.  ! 

Civil  Appeal  No.  44  of  1903. 

Custom—  Alienation—  Will— Jhhcars  of  Eoshiarpur  Disttict— Compe- 
tency of  a  childless  proprietor  to  make  a  uill  in  favour  of  one  of  his  collaterals 
in  the  presence  of  other  collaterals. 

Found,  that  by  the  custom  prevailing  among  J  hi  wars  of  the  Hoshiar' 
par  District  a  bequest  by  a  sonless  proprietor  in  consideration  of   services 

(»)  61  P.  R.,  1898.  (')  64  P.  R.,  1803. 
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rendered  to  him  iu  favour  of  one  of  hia  collaterals  ia  valid  by   custom 
without  the  consent  of  his  other  collaterals. 

Mussammat  Bano   v.    Fateh  Khan  (l)   and  All    Bahhsh    v.    Nathu  ('), 
referred  to. 

Further  appeal  from  the  decree  of  J.  G.  M.    Bennie,  Esquire,  Divi- 
iional  Judge,  Hoshiarpur  Division,  dated  2Uh  October  1902. 

Lai  Chand,  for  appellants. 

Gullu  Ram,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
'60th  May  1905.  Chatterji,  J. — The  material  facts  of  this  case  are  given 

in  the  judgment  of  the  District  Judge.  Both  the  lower 
Courts  are  agreed  in  finding  that  the  deceased  Jangi  executed 
a  will  in  favour  of  Lehnu,  respondent,  loaving  him  the  whole 
of  his  land,  and  that  Lehnu  rendered  services  to  Jangi  in  his 
lifetime  which  justified  the  gift. 

The  parties  are  Jhiwars  who  are  landowners  for  some 
generations,  and  who  Inve  been  held  to  be  bound  by  agricultural 
custom. 

It  has  been  held  in  the  Fall  Bench  judgment  in  Mussammat 
Bano  v.  Fateh  Khan  (l)  that  there  is  no  essential  distinction 
in  customary  law  between  gifts  and  wills,  and  that  where 
the  power  of  gift  ia  established,  there  is  a  presumption  that  a 
co-extensive  power  to  will  also  exists.  The  will  in  favour 
of  Lehnu  is  therefore  valid,  if  a  gift  inter  vivos  could 
hare  been  validly  made  in  respect  of  the  land  in  suit. 
The  plaintiffs  have  produced  no  evidence  to  show  that  wills 
and  gifts  do  not  stand  on  the  same  footing. 

The  question  in  this  appeal  is  thus  narrowed  to  this, 
could  a  gift  have  been  validly  made  of  the  land  ?  We 
agree  with  the  lower  Courts  that  Lehnu,  respondent,  ren- 
dered important  services  to  Jangi  in  his  lifetime.  He  was 
old  and  infirm,  and,  according  to  one  of  the  witnesses, 
blind  also  for  some  years  before  his  death.  The  respondeat 
iooked  after  him  and  managed  his  cultivation.  This  is  clearly 
established  even  from  plaintiff's  own  evidence.  Jangi  also 
in  hi3  registered  will,  dated  1890,  recited  theso  services.  The 
argument  of  appellant's  counsel  that  the  so-called  services 
mean  nothing  more  than  that  Lehnu  and  his  father  were 
joint  with  Jangi  in  living  and  cultivation,  but  this  is  not  borne 
oat  by  the  evidence,     Plaintiff,   Naurang,  was  also  joint  with  the 


(')  46  P.  R.t  1903,  F.B.  {*)  02  P.  fi.,  1804; 
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deceased  as    regards  the  land,  bat  lie  has  failed  to  prove  any 
services  to  Jangi. 

According  to  a  series  of  rulings,  most  of  which  are  collected 
in  Ali  Bakhsh  v.  Nathu  and  others  (1),  the  latest  authority  on 
the  subject,  it  is  a  well  known  rule  of  customary  law  that 
a  childless  male  owner  can  make  a  gift  of  his  land  to 
one  of  his  male  relatives,  and  even  to  a  more  remote 
relation  without  the  consent  of  other  relations  in  consideration 
of  services  rendered  to  him.  The  gift  made  by  Jangi  by 
will  in  favour  of  Lehnu  is  therefore  valid. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No-  97. 

Before  Sir   William  Clark,  Kt.}  Chief  Judge. 

KAHN  SINGH,— (Plaistiff),-PETITIONER, 

Versus 

HAKIM  SINGH,— (DEFiKDANr),— RESPONDENT. 

Civil  Revision  No.  909  of  1905. 

Punjab  Loans  Limitation  Act,  1904: — Date  of  coming  into  operation — 
Application  of  to  rights  already  barred  under  the  Limitation  Act,  1877— 
Punjab  General  Clauses  Act,    1898,  Section  3. 

Beid,  that  by  virtue  of  Section  3  of  the  Punjab  General  Clauses  Act, 
1898,  tht»  Punjab  Loans  Limitation  Act,  1904,  came  into  force  on  the  23rd 
June  1904,  i .  c,  the  day  on  which  the  assent  of  the  Governor*General 
was  first  published  in  the  local  Gazette  by  the  Lieutenant-Governor  in 
pursuance  of  Sections  40  and  48  of  the  Indian  Council  Act,  1801,  and  that 
it  does  not  apply  to  a  right  already  barred  at  tbe  date  of  Its  commence* 
nient  under  the  Indian  Limitation  Act,   lv77. 

Petition  for  revision  of  the  order  of  Pandit  Maharaj  Kishcn,  Munsif 
2nd  Class,  Kaeur,  dated  23rd  March  1905. 
Bhagwan  Da?,   for   petitioner. 
Kharak  Singh,   for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,   C.   J. — The  bond  sued     upon  became   payable  on 

h   Jane    1901.     The  suit   was  instituted  on    13th    February 

1905.     The   question    is    whether   the   suit  is  within   limitation 

under    the   Punjab    Loans   Limitation    Act,  1904  •  that  depends 

on  when  that  Act  came  into  force. 


Bkvis:on*  Side. 


Ut  AW.  1905. 
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In  the  copy  of  tho  Act  as  published  in  the  Punjab 
Record,  there  is  a  paragraph  under  the  heading  Punjab  Act 
No.  I  of  1901  reciting  that  the  Act  received  the  assent 
of  His  Honor  the  Lieutenant-Governor  on  the  13th  May 
1904,  and  that  of  His  Excellency  the  Viceroy  and  Governor- 
General  on  the  1st  June  1904. 

However,  by  para.  3  of  Punjab  General  Clauses  Act,  1898 
the  Act  comes  into  force  on  the  day  on  which  the  assent 
of  the  Governor-General  is  first  published  by  the  Lieutenant- 
Governor,  and  in  every  such  Act  the  date  of  the  publication 
thereof  shall  be  printed  either  above  or  below  the  title 
of  the  Act  and  shall  form  part  of  every  such  Act.  Tho 
date  of  publication,  the  23rd  .Tune  1904,  has  been  duly 
declared  in  the  Act  as  published  in  the  Punjab  Gazette 
of  23rd  June  1904.  It  has  erroneously  not  been  declared  at  all 
in  the  Act  as  published  in  the  Punjab  Record ;  and  it  has 
erroneously  been  shown  as  the  30th  June  in  the  Act  as 
published  under  the  authority  of  the  Lieutenant-Governor 
of  the  Punjab  by  the  Superintendent  of  the  Government  Press, 
Punjab. 

The  Act  came  into  force  on  23rd  June  1904 ;  the 
period  of  limitation  for  the  bond  expired  under  Act  XV  of 
1877  on  13th  June  1904,  and  the  suit  was  therefore  time- 
barred  when  Act  I  of  1904  came  into  force  and  under 
Section  3  of  the  Act  is  not  revived. 

'1  he  suit  is  barred  by  limitation.  The  revision  is  dismissed 
with  costs, 

Application  dismissed* 

No.  98- 

Before  Mr.  Judice  Robertson  and   Mr,  Justice  Kensington, 
NADIR  KHAN,— (Plaintiff),— APPELLANT, 

A*pnu»StDla]  Ver$us 

MOM1N  KHAN  AND    OTHERS,— (Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  810  of  1901. 

Uortgwje- Redemption-Eight  of  redemption  of  puisne  mortgagee  claim- 
ing through  a  successor  of  the  original  owner— Competency  of  prior  mort- 
gagee to  dispute  puisne  mortgagee's  title  on  the  ground  oj  incompetency  of  the 
latter'e  principal. 

In  a  suit  instituted  by  a  pttisne  mortgagee  who  had  demed  his  title 
fro  m  the  Bister  of  the  original  owner  of  the  estate  to  redeem  a  prior 
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mortgage  made  by  the  original  owner  in  favour  of  the  prior  mortgagee, 
where  the  sister  had  succeeded  to  the  rights  of  the  original  mortgagor 
on  the  usual  tenare  for  life  or  until  marriage,  held,  that  the  defendant 
was  not  competent  to  dispute  the  title  of  the  sister  on  the  ground  that 
ahe  had  no  power  of  alienation  and  that  the  puisne  mortgagee  was  entitled 
to  the  relief  asked  for. 

Further  appeal  from   the  decree    of  Major  E.   Inglis,  Divisional 
Judge,  Peshawar  Division,  dated   27th  July   1901. 

J.  C.  Bose,  for  appellant. 

Muhammad  Shah  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

RoueiItsox,  J. — The  land  in  question  in  this  caso  belonged  14^  Feby.  1905. 
to  one  Abdul  Wahab  Khan.  Abdul  Wahab  Khan  died  leaving 
a  son  Nawab  Khan.  Ahmad  Khan,  guardian  of  Nawab 
Khan,  mortgaged  the  land  in  question  on  behalf  of  Nawab  Khan, 
minor,  to  Momin  Khan,  defendant,  for  Rs.  1,825.  Only  Rs.  1,696 
appears  to  have  been  paid  from  a  note  made  by  the  Sub- 
Registrar  at  registration  on  the  deed  of  mortgage,  dated 
12th  October  1887.  Nawab  Khan  died  and  Mussammat  Bebaha, 
his  sister,  came  into  possession  "  for  life  or  until  marriage." 
On  24th  January  1899  Mussammat  Bebaha  mortgaged  this 
land,  less  a  mill  and  a  house,  to  one  Nadir  Khan,  for 
Rs.  1,700,  authorizing  him  to  redeem  for  that  sum  only,  from 
Momin  Khan.  Momin  Khan  however  declines  to  allow 
redemption  and  Nadir  Khan  has  accordingly  brought  this 
suit  to  enforce  it,  pleading  that  as  Mussammat  Bebaha 
had  no  power  of  alienation,  she  could  not  transfer  the 
mortgage  to  Nadir  Khan. 

Briefly,  after  giving  very  fall  consideration  to  the 
case,  we  are  of  opinion  that  Momin  Khan  cannot  resist 
the  claim  of  Nadir  Khan  to  redeem  his  mortgage.  It  may 
be,  and  apparently  is  true  that  Nadir  Khan  could  not 
claim  more  under  the  terms  of  his  contract  than 
Rs.  1,700  from  the  mortgagor,  but  admittedly  Mussammat 
Bebaha  had  herself  the  right  to  redeem,  and  by  her 
mortgage  to  Nadir  Khan  she  gave  him  that  right,  and 
the  ple:is  taken  by  the  defendants  are  not  pleas  which 
have  force  against  Nadir  Khan.  Whatever  the  rights  of 
the  reversioners  may  be  to  control  the  mortgage  to  Nadir 
Khan,  Momin  Khan  has  none.  The  fact  that  the  whole 
of  the  land  mortgaged  to  Momin  Khan  was  not  mortgaged 
to  Nadir  Khan    would  not  justify  Momin    in    refusing  to 
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allow  Nadir  Khan  to  redeem  the  land  mortgaged  to  Nadir 
Khan,  but  the  doctrine  of  the  indivisibility  of  a  mortgage 
would  enable  Momin  Khan  to  insist  on  Nadir  Khan's 
taking  over  the  whole  of  the  bargain,  and  paying  the  whole 
of  the  monoy  due.  Momin  Khan  is  not  concerned  with, 
nor  can  he  take  advantage  of  any  claims  which  the  rever- 
sioners may  have  ;  and  if  Nadir  Khan,  to  protect  his  own 
mortgage,  chooses  to  pay  more  than  he  could  recover 
under  his  own  contract,  that  is  his  business  and  not  Momin 
Khan's.  He  has  a  valid  charge  npon  the  land  at  present 
and  so  is  entitled  to  redeem  Momin  Khan's  mortgage.  What 
claims  he  may  subsequently  have  upon  the  land,  or  what 
claims  after  Mussammat  Bebaha's  death  the  reversioners, 
some  of  whom  have  given  evidence  in  her  favour,  may 
have  against  Nadir  Khan,  are  not  questions  for  decision 
in  the  present  suit.  The  learned  Divisional  Judge  has  not 
gone  into  the  question  of  the  amount  payable  by  Nadir 
Khan  in  order  to  redeem  Momin  Khan's  mortgage.  We 
accordingly  accept  the  appeal  under  Section  562  and  return 
the  case  for  decision  on  the  merits  as  to  the  terms  on 
which  redemption  can  be  had  as  between  Nadir  Khan  and 
Momin  Khan.  Stamp  on  appeal  to  be  refunded.  Costs  of 
this  appeal  to  be  paid  by  respondents. 

Appeal  allowed. 


Appellate  Side. 


No.  99. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 

FAZALDAD  KHAN   AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

Versus 

ATA  MUHAMMAD  AND   OTHE  ^.-(Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  52  of  1904. 

Jurisdiction  of  Civil  or  Revenue  Court — Suit  for  declaration  as  to  principle 
of  division— Question  of  title— Punjab  Land  Revenue  Act,  1887,  Sectiotu  116, 
117. 

Held,  that  a  suit  for  a  declaration  that  the  common  land  was  the  joint 
property  of  the  parties  and  was  liable  to  be  partitioned  according  to 
rerenne  holdings  and  not  according  to  ancestral  shares  was  cognizable  by 
a  Civil  and  not  by  a  Eevenue  Court.  The  qestion  of  the  measure  of  right 
is  clearly  one  of  title  within  the  meaning  of  Sections  116,  117  of  Puajab 
Land  Ro venue  Act,  1887, 
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Ghuct.  v.  Ranjit  (>),  Dalla  Singh  v.  Ala  Singh  (*),   Bhai  Badan  Singh  v, 
Partap  Singh  (')  and  Radhuv.  Mustammat  Xando  (*),  referred  to. 

Further  appeal  from  the  decree   of    W.  Chen's,   Esquire,  Divisional 
Judge,  Rawalpindi  Division,    dited  9th    October   1903. 

Gurcharan  Singh,  for  appellants. 

Hukam  Chand,  for  respondents. 

The  judgment  of  tho  Court  was  delivered  by 

Robertson,  J. — The  first  remark  wo  have  to  make  in  3\st  March  1905. 
this  case  is  that  whether  the  suit  was  properly  triable  in 
a  Civil  or  a  Revenue  Court,  the  course  adopted  by  the 
learned  Divisional  Judge  in  dismissing  the  appeal  was  clearly 
incorrect.  The  proper  course  was  either  to  return  the 
plaint  for  presentation  in  the  proper  Court,  or  to  take  action 
under  Section  100  of  the  Tenancy  Act.  To  reject  the  appeal 
was  clearly  incorrect  and  very  severe  on  the  appellant. 

On  the  other  point  it  is  quite  clear  that  the  suit  is 
cognizable  by  a  Civil  Court.  The  suit  was  for  a  declaration 
that  the  land  to  be  partitioned  Was  the  joint  property  of 
tho  parties  "  hasb-o-rasd  khewat,"  i.e ,  according  to  revenuo 
holdings,  and  not  "  hasb-o-hissas  jaddi  "  or  according  to  ancestral 
shares.  It  is  quite  clear  that  this  involves  a  question  of 
title.  Under  tho  oaa  systsm  plaintiffs  would  presumably  bo 
entitled  to  the  proprietary  right  in  a  larger  area  than  the 
other.  Tho  measure  of  right  is  clearly  a  question  of  title 
to  be  decided  by  the  Civil  Courts,  the  mode  of  partition 
and  tha  prop3rty  to  bo  divided  is  quite  a  different  matter, 
which  is  for  tho  decision  of  tho  Revenue  authorities.  (Section 
116,  Land  Revenue  Act). 

The  following  rulings  deal  with  this  point,  and,  though 
they  were  delivered  under  the  old  Act,  there  has  on  this 
point  been  no  change  of  principle.  Ghisa  v.  Ranjit  (x)t  Dalla 
Singh  v.  Ala  Singh  ('),  Bhai  Badan  Singh  v.  Partap 
Singh  (3). 

Tho  question  of  the  measure  of  right,  i.e.,  whether 
the  common  land  is  to  bo  partitioned  according  to  reveuuo 
holdings,  or  according  to  ancestral  shares,  is  clearly  ono 
of  title  within  tho  meaning  of  Sections  117—116,  Land  Revenue 
Act,  and  is  cognizable  by  a  Civil  Court.  This  view  is 
supported   by      Radhu    v.    Mustammat   JSando,   (*),    principles 

(*)   120  P.  R.,  1880.  (»)   131  P.  R„  1882. 

(*)  91  P,  R.,  1881.  (•)  150  P.  R.t  1890, 
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laid  down  in  which  have  not  been  fully  understood  by 
the  lower  Appellate  Court,  We  accordingly  set  aside  the 
judgment  and  decree  of  the  lower  Appellate  Court  and 
return  the  appeal  for  decision  on  the  merits  according  to 
law,  under  Section  562,  Civil  Procedure  Code.  Stamp 
on  appeal  will  be  refunded.  Costa  to  be  costs  in  the 
cau.se. 

ppeal  allowed. 


Na.  100- 

Before  Mr.  Ju&tice  Chatterji,  C.I.E,,  and  Mr,  Justice 
Johnstone, 

,  HIM  AY  AT    ALI,— (Plaintiff),— APPELLANT, 

Appellate  Side.  <  Versus 

*"  JOWALASARUP   AND   OTHERS,— (Defendahts),— 

RESPONDENTS. 

Civil  Appeal  No.  181  of  1903. 

Decree — Form  t>f,in  ca$es for  redemption  of  mortgage — Decree  for  redemp- 
tion should  not  be  conditioned  on  payment  within  fixed  time. 

Held,  that  as  a  mortgagor  in  tho  Punjab,  who  has  obtained  a  decree  for 
redemption,  is  not  debarred  by  reason  of  such  decree  from  maintaining  a 
second  suit  for  redemption  of  the  same  mortgage  where  he  has  not  availed 
himself  to  enforce  the  former  decree,  a  Court  should  not  in  a  decreo 
for  redemption  fix  any  time  limit  for  the  payment  of  money  found  to  be 
due  nnder  the  mortgage  and  ati.aoh  a  condition  that  on  failure  to  pay  the 
right  of  redemption  would  bo  barred, 

BUohu  Mul  v. Paha Singh  (1),  Nathu  Singh  v.  Rura  (s),  Balmoltand  v. 
Eamji  Lul  (s),  Earn  Singh  v,  Nodh  Singh  (4),  Periandi  v.  Angappa  (5), 
fcaruihatami  \ .  Joganatha  (°),  and  Nainappa  v.  Chidamlaram  ('),  referred 
to. 

Further  appeal  from  the  decree  of  S.    Clifford,   Esquire,   Divisional 
judge,  Delhi  Division,  dated  20th  November    1902. 
Sliadi  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Qth   July   1905.  Chatterji,  J. — The  material  facts  of  this  case  are  given 

in  the  judgment  of  the  Divisional  Judge. 

Wo    concur  with    the  learned   Judge    that  though     tho 
mortgage    deed   professes     to    givo    possession >    the    plaintiff 

(»)  8G  P.  R.,  18*7.  <•)  93  P.  R.,  18*9. 

(«)  14  P.  R.,  1881.     -  (»)  /.  L.  R„  VII  Mad.,  423. 

(*)  20  P.  R.t  1887.  (•)  7.  L.  R.,  VIII  Mad.,  478. 

(♦)  I.  L.  R.,  A'Xl  Mad.,  18, 
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was  aotually  in  possession  from  1891  to  1899,  when  he 
was  onsted  by  the  decree  of  the  Revenue  Court.  He 
executed  a  bond  for  Us.  100  on  30th  July  1S94  for  interest 
and  profits  in  arrears  up  to  that  date,  promising  to  pay 
the  amount  with  the  mortgage-money  when  he  redeemed 
the  mortgage. 

The  rest  of  the  account  appears  to  be  beyond  q  nestion. 
The  total  sum  due  to  the  mortgagees  amounts  to  Rs.  688 
np  to  end  of  1902  as  shown  in  the  Divisional  Judge's 
judgment,  page  6  of  the  printed  paper  book,  and  the  amount 
to  the  plaintiff's  credit  Rs.  146-1-8,  inclnding  Rs.  13-0-5  com- 
pensation received  by  the  mortgagees. 

The  appellant  filed  a  long  written  argument  before 
us  to-day  in  which  he  expanded  his  grounds  of  appeal  by 
adding  facta  and  rulings  in  support  of  them. 

His   objection     to   the   bond     for     Rs.    100    pr  imd  facie 
has  some  force,    but  after   careful    consideration   we   are     of 
opinion    that     it    was    intended   to   be   merely     a  settlement 
of  accounts   as   to   interest   and   profits   up  to   date,  and   did 
not   discharge   the   land,   which   was   security  for  the  interest 
and   profits   as  well  as   the  principal   of  the  mortgage-money 
from   the   burden   of   liability    for    the   sum    covered    by   it. 
Moreover,  it  did   not    fix   any   definite   date   for  its   payment 
apart     from     payment    of    the     mortgage-money.     We   think 
the  Divisional   Judge    was    therefore   right    in  including   it  in 
the  account    and   overrule   the   appellant's  objections  against 
its  inclusion. 

Appellant's  contention  against  the  inclusion  of  profits 
of  the  last  three  years,  because  the  defendants  sued  for 
their  recovery  in  the  Revenue  Court  and  allowed  the  suit 
to  go  by  default,  is  equally  futile.  The  defendants  aftor 
the  restoration  of  tke  case  withdrew  tho  claim  on  the  ground 
that  they  had  been  allowed  the  money  in  tho  account  by  the 
Divisional  Judge.  We  consider  this  money  has  been  rightly 
allowed. 

The  appellant's  objection  to  tho  account  therefore  fail 
altogether. 

The  contention    against    the    provision   in  the   Divisional 
Jadge's    decree   fixing    three    months     for   the    payment    of 
the    amount    found    due     by     him     on     tho     mortgage,    and 
declaring   that   on    failure  to   do    so  tho  right  of   redemption 
is    to  be   haired,  appeaw   howover  to  ho  well  founded.     Such 
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a  condition  is  opposed  to  the  practice  of  the  Pan  jab,  and  does 
not  seem  necessary  for  the  protection  of  the  interests  of  the 
mortgagees.  The  latter  have  got  possession  which  they  can 
retain  until  the  mortgage  is  redeemed.  They  have  also  the 
right  to  sue  for  their  money,  if  so  advised,  and  to  recover 
it  from  the  mortgaged  property.  Under  these  circumstances 
the  condition  appears  to  be  a  great  and  uncalled  for  hardship 
on  the  plaintiff-mortgagor.  The  decree  should  be  without 
any  time  limit  for  payment,  and  the  plaintiff  left  to  execute 
it  within  the  time  allowed  by  law.  It  he  does  not  do  so,  he 
has  the  right  to  bring  a  fresh  suit  for  redemption  according 
to  the  uniform  current  of  authority  in  this  Province.  Shibbu 
Mul  v.  Paira  Singh  (*),  Natha  Singh  v.  Bura  (a),  and 
Balmohand  v.  Bamji  Lai  (*).  See  also  Ham  Singh  v.  Nodh 
Singh  (4).  Though  the  Bombay  and  Allahabad  Courts  have 
ruled  that  the  right  is  barred  if  redemption  does  not  take 
place  in  execution  of  decree,  the  Madras  Court  has  declined 
to  take  that  view,  and  agrees  with  that  taken  by  this  Court, 
Periandi  v.  Angappa  (5),  Karuthasami  v.  Joganatha  (c),  and 
Nainappa  v.  Chidambaram  (7).  It  is  unnecessary  to  discuss 
this  question  further,  but  we  are  unhesitatingly  of  opinion 
that  the  provision  in  the  decree  barring  the  right  of 
redemption  in  case  of  failure  to  pay  within  the  timo  fixed  is 
improper  and  should  be  expunged.  Further  no  timo  should 
be  fixed  in  it  for  the  payment  of  the   mortgage-money. 

We  accept  the  appeal  so  far  as  to  eliminate  the 
aforesaid  condition  from  the  decree  of  the  Divisional  Judge, 
which  is  otherwise  maintained.  The  parties  will  pay  their 
own  costs  in  this  Court. 


No.  101- 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice  Kensington. 

HAR  DEVI  AND  OTHERS,— (Dependants),— APPELLANTS, 

{  Versus 

Appellate  Side.  < 

(_  CHARN  DAS,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  553  of  1902. 

Religious  Institution — Endowmtnt— Succession  to  endowed  property— - 
Bight  of  a  son  or  widow  to  succeed—  Udasi  lands, 

Held,  that  according  to  general  principles  regnlating  the  devolution 
of  endowod  property  belonging  to  a    religious   institution  of  Udasi   Sands, 

(l)86  P.  R.,  1877.  f)  93  P.  A.,  1879. 

(«)  14  P.  R.,  1881.  («)  I.  L.  R.,  VII  Mad.,  423. 

(■)  20  P.  R.,  1887.  (°)  /.  L.  R.,  VIII  Mad.,  478. 

(')f.  £.  R.,  XXIM<ul.,l$, 
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where  the  last  incumbent  dies  without  leaving  a  spiritual  disciple  or  chela, 
the  endowment  reverts  to  that  order,  and  that  a  claim  by  a  son  or  widow 
of  the  last  incumbent  to  succeed  to  such  property  under  the  ordinary  law 
of  inheritance  is  not  maintainable. 

Further  appeal  from  the  decree  of  J.  G.  if.  Rennie,  Esquire, 
Divisional  Judge,  Bcshiarpur  Division,  dated  21st  April 
1902. 

Sakh  Dial,  for  appellants. 

Shelverton,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Chatterji,  J.— The  material  facta  of  this  case  are  these  ■  29th  May  1905. 
plaintiff,  who  is  the  mahant  of  the  gaddi  of  the  Udaii  shrine 
of  Samtana,  has  brought  this  suit  for  possession  of  363  kanals 
of  land,  situate  at  Panapri  Kharot  Dhani,  on  the  ground  that  it 
belonged  to  an  institution  of  IJdasi  fakirs  first  established  by 
one  Balak  Ram,  a  chela  of  Lakhmir  Das,  a  spiritual  ancestor 
of  the  plaintiff,  at  Samtana  ;  that  it  was  held  as  religious 
property,  and  descended  from  guru  to  chela  for  five  generations 
from  Balak  Ram  to  Tulsi  Das,  who  died  in  1S92,  leaving 
no  spiritual  descendants  ;  and  that  defendants,  who  are  the 
widow  and  son's  widow  of  the  last  incumbent  and  certain 
alienees  from  them,  have  no  right  to  it ;  and  that  plaintiff, 
as  the   head  of  the  parent  shiine,  is  entitled  to  its  reversion. 

The  defendants'  pleas  in  substance  were  that  the  property 
is  not  the  property  of  a  religious  institution,  and  Tulsi  Das, 
who  had  married  and  had  become  a  gharbari,  was  not 
without  heirs  and  had  been  succeeded  by  his  son  Gharib 
Das,  on  whose  death  the  widows  had  inherited  the  land  ;  that 
Balak  Ram  was  not  a  chela  of  Samtana,  and  that  planitiff  had 
no  right  of  reversion  in  any  case. 

The  first  Court  in  a  curt  judgment  dismissed  the  suit, 
but  the  Divisional  Judge  has  found  that  all  the  allegations 
in  the  plaint  are  established  and  has  decreed  tho  claim. 
Tbe  defendants  appeal. 

The  first  point  for  consideration  is,  whether  tho  land 
is  attached  to  a  religious  endowment  or  is  secular  property. 
On  this  wo  have  no  doubt  that  it  falls  under  tho  first 
category.  Tho  Settlement  pedigree  shows  that  it  has  descended 
for  five  generations  from  guru  to  chela,  i.e.,  from  Balak  Ram 
to  Tulsi  Das.  The  succession  of  spiritual  descendants  is 
conclusive  proof  th*t  the  property  had  a  religious  character, 
and   was  held  as   such   by  men    who    all     belonged    to   the 
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religious  fraternity  of  Udasis.  The  muafi  inquiry  of  1850 
further  proves  this,  and  shows  that  a  muafi  had  been 
granted  to  the  holders,  which  must  have  been  for  the  same 
reason.  The  inquiry  also  shows  that  there  was  a  dharam- 
sola  where  travellers  put  up  and  food  was  given  to  those 
who  stopped  for  the  night,  and  that  there  was  also  a 
pucca  gurdwara.  In  the  present  inquiry  a  local  commisiion 
found  the  gurdwara  to  be  still  existing  with  nine  samadhs  or 
tombs  near  it.  Thus  it  is  olearly  established  that  there 
was  a  religious  institution  belonging  to  the  Udasi  sect  of 
fakirs,  of  which  the  deceased,  Tulsi  Das,  was  the  incumbent, 
and  to  -which  the  land  in  suit  is  attaoaed. 

There  is  no  proof,   and  it  is   not  even  alleged,  that  any 
of  the  incumbents   of  this  shrine  before  Tulsi  Das  married 
or  had  issue.    The  succession    of   spiritual   descendants    nega- 
tives  any   such  supposition.     The   fact  that  Tulsi  Das  married 
and  had  a  son   does   not   appear   to   be   prima  facie   a   suffi- 
cient   ground   to   change  the  rule    of   succession.    It   is    true 
that  some  of  the    Udasis  have   in  recent  years,     one   witness 
says  from    Sambat   1914,  broken  their  vows  of  celibacy  and 
contracted  marriages,  but  the  better  opinion,  aocording  to  the 
evidence,   is  that   even  in   such    cases      chelas    succeed    and 
not  sons.     We  think  it  highly  probable  that  this  would  be    the 
case,  for   the  feeling  of  the  country    would  be   againtt    the 
secularization  of  property  held    on    religioas     trust     for    tho 
benefit   of   a    community    of   sadhus     or     of    the     public     at 
large,   and  its    diversion   to    private     uses   to     be     frittered 
away  for  purposes    of    secular  enjoyment.     The    defendants' 
main  line  of   defence  is   that    the    property  is   not  property 
of     a    religious    endowment,    which  is,     in    our   opinion,    not 
substantiated,    and   their  evidence    that    the  succession   goes 
to   sons   and  widows    among    gharbaris    is     of    littlo     value. 
Ordinarily  tho  presumption   would  be  that  property  acquired 
by  a  person   belonging  to  a  religious  sect     roverts    to     that 
order  on  his   death,  but   assuming  that  this  does   not    apply 
to  gharbari  fakirs,  there     can     be      no    question    that    the 
rule  of   succession  to  property,  which    has    been   held  as     a 
religious  trust  for  a  long  time  and   which  has  devolved  from 
guru  to   chela  for  many  generations,  cannot    be    changed    in 
favour   of  secular  heirs  merely  because   tho  last  incumbent,  in 
breach  of  the  rules  of  his  order,   has  chosen  to  marry.     Wo 
hold,   accordingly,  that   defendants   have    no    title    to   succeed 
to  the  disputed  land  as  heirs  of  Tulsi  Das. 


Decb.  1905.  ]  CIVIL  JUDGMENTS— So.  101.  34)5 

The  next  point  is,  -whether  plaintiff  has  established  his 
title  to  the  land,  the  Divisional  Judge  finds  that  bis  allega- 
tion that  Balak  Ram  -was  a  chela  of  his  spiritual  ancestor, 
Lakhmir  Das,  is  established.  He  is  disposed  to  accept  as 
genuine  a  pedigree  table  entered  in  an  old  book  prodaced 
by  Gokal,  purohit  of  the  plaintiff,  and  to  rely  on  the  evidence 
of  certain  witnesses,  e.g.,  the  m  ah  an  Is  of  Anandpur  and 
Ludhiana,  that  Balak  Ram  is  generally  known  among  Udasis 
as  having  been  a  disciple  of  the  §addi  of  Samtana.  There  is  no 
satisfactory  rebutting  evidence  deriving  the  spiritual  descent  of 
Balak  Ram  from  elsewhere.  After  paying  due  regard  to  the 
strictures  of  appellants'  counsel  on  the  evidence,  we  are  unable 
to  come  to  a  different  opinion  to  that  of  Divisional  Judge  on 
the  question  of  Balak  Ram's  connection  with  plaintiffs  shiine. 
The  book  produced  is  apparently  genuine,  and  appears  to  como 
within  the  purview  of  clause  (6)  of  Section  32  of  the  Evidence 
Act.  The  statements  of  the  two  mahanls  on  the  question  of  the 
reputed  descent  of  Balak  Ram  from  Samtana  appear  also  to 
be  reliable.  We  therefore  uphold  the  finding  of  the -Divisional 
Judge  on  this  point. 

As  regards  the  plaintiff's  right  of  succession  on  failure 
of  spiritual  descendants  or  relations  of  the  last  incumbent,  there 
is  a  fair  amount  of  evidence  in  plaintiff's  favour,  including  that 
of  the  incumbent  of  two  gaddii  close  to  the  land  in  suit,  who 
admit  plaintiff's  right  and  their  own  subordination  to  him.  The 
judgment  of  this  Court  in  C.  A.  No.  16  of  1S96,  Muhani  Gobind 
Das  v.  Bhagjt  Earn,  in  a  case  similar  to  the  present,  also 
leccgnises  the  right  of  the  superior  gaddi  to  escheat,  if  the 
incumbent  of  the  subordinate  gaddi  leaves  no  spiritual  successor. 
In  any  case  the  spiritual  relationship  being  established,  plaintiff 
would  be  entitled  to  possession  as  a  collateral  and  this  appellants' 
counsel  was  obliged  to  admit. 

The  appeal  is  dismissed  with  costs* 

Appeal  dismissed. 


306  CIVIL  JUDGMENTS— No.  102.  [  Becoed 

No.  102. 

Before  Mr.  Justice  Robertton  and  Mr.  Justice  Rattigan. 

iMAHBUB    JAN,— (Plaintiff),— APPELLANT, 
Versus 
NUR-UD-DIN  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  103  of  1904. 

Contract  Att,  1872,  Section  25  (3)  —  Suit  for  balance  of  account— Promise 
to  pay* 

Plaintiff  sued  upou  a  balance  of  account  alleged  to  be  in  writing  of  the 
defendants'  father  which  was  to  the  following  effect 

"  Bais  tahrir  anke  mublagh  Rs<  1,500,  ek  hazar  panch  to  rupae  ke  nitf 
"  jiske  mublagh  sat  so  pachas  rupae  Sikka  chehre  thdhi  hota  hai  az  sari  nau 
"  hisab  karke  babat  hisab  balajo  ki  hamrah  Hafiz  Muhammad  Nairn  Sahib  aur 
"  Haji  Abdul  Eakim  Sahib  ke  sath  hai  mere  %imm$  baki  raha  hai,  lihaza  yeh 
"  chand  kalmebataur  sanad  likh  deta  hun  ke  sanad  rahe  aur  uaqt  haiat 
"  kam  «ve." 

The  defence  oontended  that  as  the  above  balanc*  was  struck  more  than 
three  year3  after  th«  previous  balance  the  claim  was  barred  by  limitation 

Held,  that  the  above  entry  constituted  a  promise  to  pay  within  the 
meaning  of  clause  3  of  Section  25  of  the  Indian  Contract  Aot  and  as  such 
created  a  fresh  starting  point  of  limitation, 

Ratta  Ram  v.  Nano  (*),  Ladhu  Shah  v.  Fatl  Dad  (*),  Laxumibai  v. 
Ganesh  Raghunath  (»),  Daula  v.  Gjnda  (*),  Harkishtn  Das  v.  Pir  Bakhsh  (5),' 
Rxnchhoddas  Nathubbai  v.  Jeychani  KhushalcKand  ( " ),  and  Qanga  Prasad 
v,  Ram  Dayal  (7),  referred  to. 

Further  appeal  from  the  decree  of  A.  E.  Uarbineau,  Esjuire, 
Additional  Divisional  Judge,  Delhi  Division,  dated  bth  January 
1904. 

1 

Muhammad  Sha6,  for  appellant. 
Muhammad  Fazal  Did,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

3rd  Novr.  1905.  Robertson,  J. — The  question'  before  us    in   this  appeal  is, 

whether  or  not  the  entry  made  by  Munir-ud-diu  in  the 
book  of  the  plaintiff  is  in  itself  a  promise  to  pay,  or  is 
merely  the  striking  of  a  balance.  Section  25,  clause  (c),  Contract 
Act. 

The   words  of  the  entry  are  transcribed  at    page    3     of 

the  paper  book,  and  are  as  follows :— "  Bais  tahrir  anke 
«  1 — __i — - 

(>)  3  P.  R.,  1878.  (*)  35  P.R.,  1903,  P.  B. 

(»)  72  P.  R.,  1879.  (8)  36  P.  iJ.j  1886. 

(*)  /.  L.  R.  XXV  Bom.,  373.        (°)  I.  L.  R,  VIII  Bom.,  405. 
(')  l.L.R.,XXUIAll,  502. 
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"  mitblagh  lis.  1,500,  eh  hazar  punch  sau  rufae  ke  nisf 
"  jiske  mublagh  sat  sau  pachas  rupae  Sikke  chehra  shahai  hota 
"  hai  a:  sar-i-nau  hi>ab  karke  babat  hitab  bala  jo  ki  hamrah 
"  R'.ifi:  Sin  immad  Nairn  Sahib  aur  Haji  Abdul  Hakim  Sahib  ke 
"  sath  hai  mere  zimme  baki  rahe,  lihaza  yeh  chand  kalme 
"  bataur  sanad  likh  deta  hun  ki  sanai  rahe  aur  icuqt  hajat 
"kamace." 

This  entry  was  made  on  2Sth  October  1900  when  admittedly 
the  period  of  limitation  within  which  the  debt  could  have  been 
recovered  had  expired. 

It  has  been  urged  that  in  order  to  interpret  this  document 
correctly  we  must  look  at  the  surrounding  facta.  Unfortunately 
these  facts  are  themselves  in  dispute  ;  we  therefore  with- 
out discussing  the  principle  propounded  prefer  to  discuss 
the  question  on  the  terms  of  the  document  itself  alone. 

It  appears  to  us  on  a  very  careful  consideration  of 
these  terms  that  thtre  was  a  promise  to  pay.  Various 
rulings  were  quoted  to  ua  which  we  have  examined:  Hatta 
Earn  v.  Nano  (x),  Ladhu  Shah  v.  Fazl  Dai  (a),  Laxumibai 
v.  Ganesh  liaghunath  (sj,  Daula  v.  Gonda  (*),  Harkishen  Das 
v.  Pir  Bukhsh  (5),  lianchhoddas  Nathubhai  v.  J ey chand 
Khushalchand  (6),  and  Qanga  Prasad  v.  Ram  Doyal  (r), 
but  the  net  result  of  all  these  judgments  is  that  the  decision 
in  each  case  must  be  in  accordance  with  the  wording  of 
the  document  under  discussion.  2Cow  it  appears  to  us  that 
in  this  case  the  words  of  the  entry  embody  and  imply  a  promise 
to  pay.  It  is  alleged  that  the  parties  were  great  friends 
and  that  Ks  600  was  struck  off  the  total  sum  due  Ks.  2,300  and 
Rs.  1,500  wa3  agreed  to  be  paid  instead.  The  expression 
"  az  sari  uau  hasab  karke  "  certainly  appears  to  us  to  indicate 
that  Lx  th  parties  contemplated  a  fresh  starting  poiut,  and  that 
the  entry  was  intended  to  be  more  thau  a  mere  recital  of  a 
balance,  and  the  further  words,  ceitainly  quite  unusual  in 
connection  with  the  mere  striking  of  a  balance,  "  n. 
"  zimme    I  **>    lihaza     yeh     chand     kalme     bataur    sanad 

"  likh    deta     hun    ki  sanad   rahe    aur     tcaqi     hajat    kam     ave  " 
amount    in   our  opinion   very   clearly  by    implication  to   a   pro* 
to    pay.     Indeed   we   think  we   may  go  further  and   say 
that   the   writing   as   a    whole   is  clearly     meant    to     be,     and 


(»)  3  P.  I?.,  1878.  («)  35  r.  R„  1003,  F.  B. 

(,*)  72  p.  B„  181  88  i'.i:.,  issg. 

f »)  I.  L.R.,  XXV  flMi.,873.  (6)  /.  L.  R.,  Ylli  Bom.,  405. 
(■)  I,L.R.,XX1U    AH...      -. 


308  CIVIL  JUDGMENTS— No.  i03.  £  Becobd 


embodies  a  promise  to  pay  within  the  meaning  of  Section 
25,  clause  (3),  of  the  Contract  Act.  We  therefore  accept 
the  appeal  on  this  preliminary  point  deciding  only  that  the  entry 
amounts  to  a  promise  to  pay  and  is  in  itself  sufficient  to  give  rise 
to  a  further  period,  of  limitation  from  the  date  of  its 
execution.  We  accordingly  remand,  the  case  to  the  learned 
Divisional  Judge  for  decision  of  all  other  points.  Stamp 
On  appeal  will  be  refunded.  Costs  in  this  Court  will  be  costs  in 
the  cause. 


Appeal  allowed. 


No-  103. 

Before  Mr.  Justice  Rattigan. 

(  BURA  RAM,— (Defendant),- PETITIONER, 

Revision  Side.  \  Versus 

(  M1THA  RAM,-(Plaimiff),-RESPONDEKT. 

Civil  Revision  No.  1630  of  1903. 

Appeal—  Appeal  from  an  order  setting  aside  an  ex-parte  decree — Civil 
Procedure  Code,  1882,  Section  588(9). 

Eeld,  that  there  u  no  appeal  from  an  order    setting  aside   an  cx-paite 
decree. 

Shama  Das  v.  Hurbuns  Nurain  (*),  cite!  and  followed. 

Petition  for  revision  of  the  order  of  Sardar  WaU  Gauhar,  Dis- 
trict Judge,  Jhang,  dated  18th  December  1902. 

Nanak  Chand,  for  petitioner. 

Vishnu  Singh,  for  respondent. 

The  judgment  of  the   learned  Judge   was  as  follows: 

20th  July  1904.  Rathgan,  J.— An  application  was  made  under  Section   108, 

Civil  Procedure  Code,  to  set  aside  an  ex-parte  decree.  This 
application  was  accepted,  whereupon  plaintiff  appealed  to  the 
District  Judge,  who  held  that  an  appeal,  though  ordinarily 
barred,  would  lie  from  the  order,  because  the  application  had  been 
made  to  tho  first  Court  beyond  tho  time  allowed  by  law.  This 
decision  was  clearly  wrong.  Section  588  (9)  of  the  Code  allows 
appeals  only  in  the  caso  of  orders  rejecting  applications  under 
Section  J 08  (see  Shama  Das  v.  Hurbuns  Narain  (*)).  In  enter- 
taining the  appeal  the  District  Judge  acted,  in  excess  of  his 
jurisdiction. 


(*)  L  L.  iJ„  XVI  Calc,  420. 
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I  thereforo  set  aside  the  order  of  the  District  Judge  and 
restore  that  of  the  Munsif ,  2nd  class.  Respondent  to  pay  the 
costs  incurred  hy  petitioner  in  this  Court  and  in  the  lower 
Court. 

Application  allowed. 


Full  Bench. 
No.  104. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Jmtia  Eeid,  and 
Mr.  Justice  Johnstone. 

MEflTAB  RAI  AND.ANOTHER,— (Defendants),— 
APPELLANTS, 

Versus 

GOPAL  RAI  AHD  ANOTHER,-  (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  906  of  1903. 

Plaint — Presentation  of  a  plaint  insufficiently  ttamped  through  cireum* 
stance!  beyond  the  control  of  the  phintijf — Payment  of  requisite  Court  fees 
after  expiration  of  limitation — Date  of  institution  rf  suit  —  Court  Fees  Act, 
1870,  Section  028,  Limitation  Act,  1887,  Section  4. 

A  plaint  insufficiently  stamped  was  presented  in  the  Court  of  the 
District  Judge  on  the  11th  April  1903,  the  last  day  allowed  for  it  by  the 
law  of  limitation.  The  reason  given  was  that  the  treasarer  had  no  staiup 
of  the  proper  denomination  and  had  informed  the  plaintiff  that  he  most 
wait  until  the  Treasury  Officer  should  open  the  double  locks.  The  District 
Judge  received  the  plaint  and  recorded  an  order  making  over  the  case  to 
the  Sub-Judge,  adding  a  direction  that  the  deficiency  should  be  made  up. 

Plaintiff  on  the  same  day  proenred  the  requisite  stamps,  but  on  taking 
it  to  the  District  Judge's  Court  found  that  officer  had  left  his  Court  end  was 
thus  unable  to  file  the  full  stamp  duty  until  the  KJth  April.  The  defence 
pleaded  limitation. 

Held,  by  tho  Full  Bench,  that  in  the  circumstances  of  the  case 
the  suit  should  be  taken  as  instituted  on  the  14th  April  when  tho 
plaint  was  presented  to  the  District  Judge  and  that  the  claim  was  there- 
fore not  barred, 

Lakha  v.  Munshi  Ram  (»)  distinguished. 

Burther  appeal  from  the  order  of  S.  Clifford,  Esquire,  Diti$ional 
Judge,  Delhi  Division,  dated  2ith  April  1903. 
Sukh  Dial,  for  appellants. 
Shadi  Lai,  for  respondents. 


'Appkllatk   Side, 


(l)  33  P.  B.t  1900. 
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The^point  of  law  involved  was  referred  to  a  Full  Bench  by 
the  following  order  of  the  learned  Judge  in  Chambers:— 

Johnstone,  J. — The  question  for  decision  in  this  case  is  one  of 
limitation.  The  facts  are  very  simple.  The  suit  being  one  for 
pre-emption,  the  limitation  expired  on  14th  April  1903,  that 
is,  the  14th  April  was  the  last  day  on  which  the  suit  could  be  in- 
stituted sojas  to  be  within  time.'  The  stamp  required  was  Rs.  110. 
The  plaint  was  on  14th  April  1903  presented  to  the  District 
Judge  on  an  eight  anna-stamp  with  a  note  that  the  plaintiff 
[  had  not'been  able  in  time  io  get  the  full  stamp  from  the  Trea- 
sury." The  District  Judge  made  over  the  case  to  the  Sub-Judge, 
1st  class,  for  trial  in  the  ordinary  way  of  business  on  14th 
April,  directed  the  plaintiff  to  appear  before  the  Sub-Judge  on 
the  next  day,  and  added  that  the  Court  fee  should  be  made 
up — see  order  on  plaint.  On  15th  nothing  was  done. 
On  16th  there  is  an  order  of  the  Sub-Judge—  Ba'd  parted  Jcal  pesh 
ho  the  plaintiff  having  on  that  day  made  good  the  Court 
fee.  On  17th  a  date  was  fixed  and  order  passed  for  issue  of 
summons.  The  question  is,  whether  this  suit  was  instituted  too 
late  or  not,  i.e.,  whether  the  suit  was  instituted  on  14th  April 
or  on  16th  ?  The  first  Court  held  that  the  suit  was  time-barred  : 
it  laid  down  the  dictum  that  whero  the  plaint  is  insufficiently 
stamped  through  the  mistake  of  the  Court  or  through  insuffi- 
cient valuation  of  the  suit,  the  Court  would  direct  the  making 
good  of  the  stamp,  and  compliance  with  the  direction  would  save 
limitation,  but  that  when  a  plaint  is  unstamped  or  insufficiently 
stamped  by  a  plaintiff  who  has  not  undervalued  his  claim,  then, 
even  if  the  cause  of  the  defect  was  something  beyond  plaintiffs' 
control,  the  suit  is  not  legally  instituted  till  the  stamp  is  complete. 

The  Divisional  Judge  on  appeal  reversed  this  finding. 

He  pointed  out  that  the  plaintiff  had  actually  procured  the 
stamp  on  the  14th,  but  by  the  time  he  got  it  the  District  Judge 
had  left  office  and  so  he  could  not  file  it.  He  put  it  in  on  the  16th 
before  the  Sub-Judge  had  called  upon  him  to  make  up  the 
deficiency.  The  Divisional  Judge  found  for  plaintiff  on  the  score 
of  Jhanda  Khan  v.  Bahadur  Ali  (1),  and  Civil  Appeal  644  of 
1899,  published  in  Punjab  Law  Reporter,  p.  191  of  1900. 
The  case  having  been  thus  remanded  under  Section  562,  Civil 
Procedure  Code,  by  the  learned  Divisional  Judge,  defendants, 
vendor  and  vendee,  appeal. 

Before    going  into     tbo   various    rulings  that  have  been 
cited  before  me,   I   think   it   will  bo  useful    to   set   forth   tho 

{1)3iJ.i?.>1893, 
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portions  of  the  Court  Fees  Act,  1870,  the  Limitation  Act, 
1877,  and  the  Civil  Procedure  Code  which  have  a  bearing 
on  the  question. 

These  are  — 
(1)    Court  Fees  Act- 
Section   6. — "Xo  document (understand  no  plaint) 

"  shall  be  filed,    exhibited  or   recorded   in  any  Court  of  justice 

"  unles3   in   respect   of   such  document   there  be    paid 

u  a  fee  of  an  amount  not  lesa  than  that  indicated  "  in  the 
appropriate    schedule   and   article. 

Sections  9  and  10. — The  Court,  if  it  thinks  that  6uit 
has  been  wrongly  valued,  can  make  enquiry  into  value, 
can  find  true  value,  can  refund  excess  fee,  if  any,  paid,  or  can 
order  making  up  of  deficiency ;  shall  "  stay  "  the  suit  until 
the  additional  fee  is  paid,  and  shall  dismiss  the  suit  if  the 
fee  is  not  paid  within  the  time  fixed. 

Section  28.—"  No  document  which  ought  to  bear  a  stamp 
"  under  this  Act  shall  be  of  any  validity  until  it  is  properly 
"  stamped." 

"  But,  if  any  such  document  is  through  mistake  or 
"  inadvertence  received,  filed,  or  used  in  any  Court,  or  office 
"  without    being   properly   stamped,     the    presiding   Judge   or 

"  tho     head  of    the   offico,    as    the    case     may    be, 

"  may,  if  he  thinks  fit,  order  that  such  document  bo  stamped 
"  as  ho  may  direct ;  and  on  such  document  being  stamped 
"  accordingly,  the  same  and  every  proceeding  relation  thereto 
"  shall  be  as  valid  as  if  it  had  been  properly  stamped  in 
"  tho  first  instance." 

Limitation  Act — 

Section  4,  Explanation. — "  A  suit  is  instituted  in'ordinary 
M  cases,   when    the    plaint  is  presented  to    tho  proper  officer 


Illustration  (]<).— "  An  appeal  presented  after  tho  prescribed 
"  period  is  admitted  and  registered.  The  appeal  shall,  never- 
"  theless,  be  dismissed." 

Civil  Procedure  Code- 
Section  48.  — "  Every  suit   shall  bo  instituted  by   presenting 

l<  a  plaint  to  tho  Court   or  such   officer  as  it  appoints   in  thi« 

«  behalf." 
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Section  54—"  The  plaint  shall  be  rejected  iu  the  following 
cases  : — 

"  (a)  If  the  rolief  sought  is  undervalued,  and  the  plain- 
"  tiffs  on  being  required  by  the  Court  to  corroct 
u  the  valuation  within  a  time  to  bo  fixed  by  the 
"  Court,  fails  to  do  so ; 
M  (6)  if  the  relief  sought  is  properly  valued,  but  the 
•'  plaint  is  written  upon  paper  insufficiently 
"  stamped,  and  the  plaintiffs  on  being  required 
<J  by  the  Court  to  supply  the  requisite  stamp  paper 
"  within  a  tima  to  be  fixed  by  the  Court,  fails  to 
"  do  so." 

I  will  now  take  up  the  Punjab  rulings.  In  Partab 
Singh  v.  KUTien  Bayal  (x),  it  was  held  that  the  presenta- 
tion of  an  unstamped  plaint  is  not  a  proper  presentation 
within  the  meaning  of  explanation  to  Section  4  of  the  Limita- 
tion Act,  1877,  and  that  such  presentation  is  not  valid  for 
any  purpose  whatever.  In  that  case  the  14th  November  1887 
was  the  last  day  for  institution  of  suit.  It  was  not  a  holi- 
day, but  for  some  reason  the  Treasury  was  not  open,  and 
the  plaint  was  presented  unstamped.  The  Court  took  the 
plaint  and  endorsed  an  order  on  it  that  the  plaintiffs  should 
purchase  and  file  stamps  "  to-morrow."  Section  28  of 
•the  Court  Fees  Act  is  referred  to  in  the  judgment,  and  the 
matter  of  "  mistake  or  inadvertence "  dealt  within  that 
section  is   thus  discussed.  • 

II  If  a     Judge  received    an  insufficiently    stamped    plaint 
P.  427  of  report      "  without     recording   any    doubts   as    to  its 

second  paragraph.      "  being   properly     stamped,    it     can     always 

"  be    said    that    he    received  it  by     mistake  or  inadvertence. 

"  The     plaintiff    may     have     known     that      his     plaint    was 

"  insufficiently     stamped,     but   the   question    is   not    what   ho 

H    knew     but    what    the   Jadge    knew,     and  if    the  Judge 

11  accepted  |  it    by  mistake    or    inadvertonce,    ho     could    at 

"  any  time  confer  validity  upon  it  by  allowing  it  to  bo  pro- 

f  periy  stamped ;    but    in    the    present    case    there    was   no 

'  mistake  or  inadvertence   on   the  part     of   the     Judge  who 

'knew  that  the  plaint  was    not  stamped  at  all,     and    who 

11  illegally  accepted  it  with   the  purposo  of  saving  limitation 

1   and  thu?   (however  unintentionally)    constituted     himself  a 

partizan  of  the  plaintiff  by  accepting  an  unstamped  plaint 

"  in  contravention   of  the  provisions  of  Section    6,    Act   VII 

C1)  30 P.B.,  1800, 
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11  of  1S70.  Plaintiff  was  entirely  to  blame  for  putting  off 
"  suing  till  the  last  day,  and  the  fact  that  the  Treasury 
"  was  closed  on  the  14th  November  1SS7  did  not  entitle 
"  him  to  any  consideration  whatever." 

In  Jhandu  Khan  v.  Bahadur  AU  (x)  it  was  held  that   where 
a  plaint    was   presented    within   limitation,   but  it   was   after- 
wards found  that   the   claim  was   undervalued    and   so     the 
Court  fee   was     deficient,   and   by  the    time    that    this     was 
discovered  limitation   had   expired,   the   suit  conld  not  be  pro- 
perly held  time-barred.     The  Court,  it  was  pointed  out,  should 
have  acted  under    Section  54   (a),  Civil  Procedure   Code,  and 
then,  if   the   plaintiff  complied    with   the  order  prescribed  by 
implication   in   that   clause,    the   suit    would    be    within  time, 
as    the   date  of  institution  would   then  be  takt-n  to    be  the   date 
of   first   presentation    of   plaint.     Ihe   learned    Judges   in   this 
ruling   took   the  case  as  coming  under  Sections  9  and  10,  Court 
-    Aot,  and  Section  54    (a),     Civil    Procedure    Code,    and 
found   that   Section   28,  Court  Pees   Act,    had  no  application  j 
and   they  observed   that  'their     view     was    not     "  directly   in 
conflict  with  Partub    Sirigh  v.  Kishen  Dayal  (2).     The   reasoning 
employed  in   Jhania   Khan  v.  Bahadur  AU  (*)  covers  also  cases 
iu    which    thero   is  no   under-valuation,    but    only     insufficient 
stamp  :   in   such  cases   also   the   Judges   would  have  held  that 
the  Court    should   take  action    under   Section   54  (b),  and  that 
the   compliance     by    plaintiff  with     an     order     such   as   that 
ind  cated   in   that   section  and     clause,   the   plaint     would   be 
deemed   to  have  been   instituted   on  date  of   its  first  presenta- 
tion.    In   Partxb  Singh  v   Kishen  Dayal,    there  was   no    stamp 
whatever  on  the  plaint  when   first  put  in,  and  therefore  the  two 
rulings  are  not  perhaps  directly  in  conflict  j   but  my  impression 
is  that  the  views  held  by  the  Judges  who  decided  the  earlier  case 
probably   involve   the  view   that  Section  54  (b),  Civil  Procedure 
Code,   would   not  in   the  case     before   me     save   the   plaintiff. 
Lakha   v.   Munshi     Ban    (3)    and    the   unpublished  ruling   in 
Civil   Appeal  No.  644  of  1899,  decided   on  17th  Pebruary  1900, 
are   also   concerned  with  wholly  unstamped  plaints.     In  Lakha 
v.   Munshi   Bam,  there    was   tho   additional   circumstance  that 


[})  3  P.  li.,  1803.  (*)  130  P.  R.,  1890. 

(*)  38  P.  R.,  1000. 
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the   plaint  was   in   conseqnence  of  plague  restrictions    sent  to 
the  Court  by  post. 

Tara  Singh  v.  Muhammad  (l)  was  a  case  of  under-val nation. 
In    it  Jhanda   Khnn  v.  Bahadur  All  (2),  was  followed. 

In  the   present   case   there   was   no  wrong  valuation  of  the 

claim,  nor   any   "  mistake   or   inadvertence  "    on    the   part   of 

the  Judge  who  received  the   plaint.     The  Judge  knew  the  plaint 

was     insufficiently     stamped,    and  therefore  Sections     9     and 

10,  Court    Fees  Act,  and   the  second  part   of  Section    28   of 

that     Act,     and     Section     54      (a),     Civil    Procedure     Code, 

have  no  application.     The  question  is,  whether  the  view  taken  of 

the  effect  of  Section  54,   Civil  Procedure  Code,  clauses  (a)  and 

(6),  in  Jhanda  Khan  v.  Bahadur  Ali  (2)  is  correct,  or  whether,  at 

least  as  regards  Section  54  (6),  the  date  of  institution  of  a  plaint 

is  the   date  of  first  presentation,  or  the  date  on  which  the  order 

under  Section   54   (6)   is  complied   with  ?    No    formal  order 

under   Section   54   (b)   was   passed   in   this    case,    as   no   time 

was  fixed    for  the  presentation   of  the   deficient  fee,  hut,  if  the 

Court   was   bound  to   take  action  under  Section  54  (6),  it  ought 

to  have  fixed  a  time,   and  probably   its   neglecting   to  do  so 

is  immaterial   in   the  present   connection. 

There   are  High   Court  rulings     on     both     sides    of     the 
question,  and   I  think   the  matter   should   for   this     Court    bo 
set  at  rest  by  a  Division,  or  even  by  a  Full,  Bench. 
In  full  detail  the  question  for  decision  is  this— 
In  the  following  circumstances    was   the   suit  instituted  in 
time  or  not,  viz., — 

(a)     14th  April  1903  was  the  last  day   of   limitation  for 

the  suit. 
(6)     On    that    day    plaintiff    went   to    the  Treasury    to 
got  the  requisite  Court  fee,  Rs.  110,  and  deposited 
that  sum* 

(c)  The  Treasurer   had    no    Court    fee  stamps    of  the 

proper  denomination,  and  so  plaintiff  was  told  to 
wait  until  the  Treasury  Officer  should  come  down 
to  the  Treasury  and  open  double  locks. 

(d)  Meantime  plaintiff  affixed  an  eight-anna  stamp  to  his 

plaint  and  presented  it  to  the  District  Judge, 
explaining  the  difficulty  about  stamp. 

(e)  District   Judgo   recorded   an   order     making     over 

tho  case  to  the  Sub-Judge,  1st  class,  and  adding  a 
direction  that  the  deneiency  should  be  made  up, 
0)  74  P.  P.,  1003.  (s)  3  P.  R,,  1W8, 
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(J)  Plaintiff  on  same  day  procured  the  requisite  stamp, 
but  on  taking  it  to  the  District  Judge's  Court 
found  that  officer  had  gone  home. 

(g)  Finally,  on  16th  plaintiff  filed  the  full  stamp  in  the 
Court  of  Sub-Judge. 

refer  this   case  to  a  Full  Bench   for     decision   of   the 
above  question. 

The  following  opinions  were  recorded  by  the  learned  Judges 
constituting  the  Full  Bench: — 

Clark,    C.  J.-  My    view   of  this    case   is  that    the   plaint  29ft  July  1905. 
Bhould   be  held  to   have   been   properly  stamped  on  14th  April 
1903 — the   day   it    was     presented    to    and    received    by    the 
District  Judge.  . 

When  it  was  presented  on  an  eight-anna  stamp  the  District 
Judge  should  not  have  received  it  (Section  6,  Court  Fees 
Act,  and  Section  54  (b)  Civil  Procedure  Code),  and  I  should 
have  no  difficulty  in  holding  that  it  was  received  by  mistake 
or  inadvertence  of  the  Judge.  This  is  opposed  to  the  view 
of  the  Judges  in  LaJtha  v.  Munshi  Ram.  (*),  where  it  was 
held  that  the  Judge,  in  similar  circumstances,  was  not  acting 
by  mistake  or  inadvertence,  but  acting  illegally.  But  it 
seems  to  me  that  the  Judge  was  probably  acting  in  ignorance 
or  forgetful  n ess  of  Section  6  of  the  Court  Fees  Act,  and  was 
therefore  acting  in  mistake  or  inadvertence. 

The  District  Judge  should  have  refused  to  receive  the 
plaint  until  it  was  properly  stamped,  and  under  the  circum- 
stances should  have  given  plaintiffs  at  all  events  till  the 
close  of  the  day  to  procure  the  Court  fees.  As  a  matter  of 
fact  plaintiff  did  that  day  present  the  full  Court  fees,  but 
it  appears  that  the  District  Judge  had  gone  away  early,  and 
the  Court  was  closed,  and  the  Court  fees  could  not  be  taken. 

The  Court  fees  were  actually  paid  in  the  Sub-Judge's  Court 
on  the  16th  April  and  plaintiff  was  to  blame  for  not  paying 
them  in  on  the  15th  April. 

On  these  facts  it  appears  that  plaintiff  discharged  him- 
self of  all  his  duties  towards  filiug  the  full  Court  fees  on  the 
1-ith  April,  and  it  was  due  to  no  fault  on  his  part  that  a 
plaint  properly  stamped  was  not  presented  to  the  District 
Judge   on  14th  April,    and   in   my   opinion   it    should   be  held 
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that  a   duly  stamped    plai.-.t    was   presented     on   14th     April, 
and    that   the   suit  is   within   limitation. 

In  deciding  in  this  way  I  wish  to  gnard  myself  against; 
being  supposed  to  hold  that  a  plaintiff  who  in  ordinary  cir- 
cumstances files  an  insufficiently  stamped  plaint  should  get 
any  extension  of  the  period  of  limitation  either  under  Sec- 
tion 28  of  the  Court  Fees  Act  or  under  Section  54  (&), 
Civil   Procedure   Code. 

In  the  former  case  the  presiding  Judge  would  use  a 
wrong  discretion  if  he  ordered  the  deficient  stamp  to  be 
received  ;  but  in  the  peculiar  circumstances  of  this  case  I 
thfnk  he  w^o^d  have  been  justified  in  ordering  the  stamp  to 
be   received    later   and   validating  the   plaint. 

In  the  latter  case,  Section  54  (b),  Civil  Procedure 
Code,  the  time  given  for  filing  the  stamp  would  not  extend 
the  period  of  limitation.  This  section  is  not  concerned  with 
limitation. 

29th  July  1905.  Reid,  J.— I   concur  in   holding    that     the   plaint   must  be 

treated  as  having  been  presented  fully  stamped  in  the  Court 
of  the  District  Judge  on  the  14th  April  and  consequently 
within  limitation.  It  was  the  duty  of  the  Judge,  on  the 
plaint  being  presented,  bearing  an  eight -anna  Court  fee 
stamp  only,  to  return  it  for  the  full  Court  fee  to  be  made 
np  before  the  rising  of  the  Court  on  the  termination  of 
Court  hours.  Had  the  Court  not  risen  before  the  prescribed 
hour  the  full  Court  fee  would  have  been  made  up  before  limi- 
tation expired  and  the  case  differs  from  LaWia  v.  Munshl 
Barn  (1),  in  that  the  District  Judge,  through  inadvertence 
or  mistake,  accepted  the  plaint  and  passed  an  order  that  it 
be  transferred  to  the  file  of  the  subordinate  Judge,  and  that  the 
Court  fee  be  made  up,  instead  of  returning  it,  and  left  the 
Court  before  the  plaintiff  returned  with  the  full  Court  fee 
stamp.  In  this  view  of  the  law  and  the  facts  it  is  in  my 
opinion  unnecessary  to  decide  whether  a  Court  can,  by  an 
order  returning  a  plaint  and  fixing  a  date  beyond  limitation 
for  the  Court  fee  to  to  made  up,  extend  the  prescribed  period 
of  limitation. 

21st  July  1905.  Johkstoxe,   J. — It  is   with   some   reluctance  that  I  concur 

in   the   conclusions   arrived  at  in   the   above  judgments.     The 
reference   to  the   Full  Bench     was    intended     as     a    means  of 
sotting   at  rest   certain  difficult  questions   regarding  which  the  ■ 
highest   Courts   of   the   country  have  differed  and  upon  which, 

(>)  38P.it.,  1900. 
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in  ray  opinion,  even  this  Court  has  contradicted  itself  (c.  f . 
Tariab  Singh  v.  Kishen  Bayal  (*)  and  JJianda  Elian  v.  Bahadar 
Ali  (2).  It  has  now  been  decided  by  a  majority  of  this  Full 
Bench  that  the  question  which  I  had  in  my  mind  hardly  arises, 
and  that  it  must  be  taken  that  the  plaintiff  in  this  case,  by  his 
action  in  depositing  the  money  for  the  stamp  with  the  Treasurer 
and  in  thereafter  on  the  same  day  actually  proceeding,  in 
office  hours  to  the  District  Court  with  tho  stamp,  but  finding 
that  Court  prematurely  closed,  did,  in  the  eye  of  the  law, 
present  a  fully  stamped  plaint  within  limitation.  This  is  tho 
proposition  which,  as  I  have  already  intimated,  I  accept  with 
reluctance. 

Both  of  my  learned  colleagues  further  enunciate  the  view 
that  the  District  Judge  took  the  petition  of  plaint  through 
"  mistake  or  inadvertence,"  the  words  used  in  Section  28, 
Court  Fees  Act.  With  all  dne  deference  I  must  express  my 
dissent  here.  I  figree  that  the  District  Judge  should  have 
returned  the  plaint  and  that  he  acted  illegally  in  receiving 
it  and  sending  it  to  the  Sub-Judge,  but,  in  my  opinion,  the 
same  words  "  mistake  or  inadvertence  "  only  apply  to  case3 
in  which  the  Court  has,  in  receiving  a  plaint,  considered  the 
Court  fee  on  it  sufficient,  or  has  simply  not  considered  the  matter 
at  all,  and  has  only  discovered  inadequacy  of  stamp  at  a  later 
stage.  Therefore  I  think  that  in  the  present  case,  if  it  were  held 
that  the  presentation  of  plaint  and  full  stamp  was  not  complete 
on  14th  April  1903,  the  Court  could  not  have  validated  the 
plaint  by  giving  time  for  making  up  the  stamp.  For  the 
purposes  of  this  case,  however,  it  is  hardly  necessary  now 
to    decide    this   point  at   all. 

I  agreo  with  the  learned  Chief  Judge  that  no  Court  can 
simply  by  an  order  under  Section  5±  (b),  Civil  Procedure 
Code,  extend  limitation  ;  but  this  question,  too,  is  not  essen- 
tial for  the  practical  purposes  of  this  case  in  its  present 
aspect. 
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1905. 

The  references  are  to  the  Ncs.  given  to  the  cases  in  the  "  Record." 

No. 

A. 

ABETMENT. 

Conviction  of  abettor  not  dependent  on  the  conviction  or  gnilt  of 
principal.    King-Empfbor  r.  Mt  khtar  Khan     ,„  ,,,  .,,        55 

ACCOMPLICE. 

See  Approver,  Sos.  1  and  2     ...  ...  ...  ,,,  4. 

ACCUSED  PERSON. 

1.  A  person  discharged  under  Section  119  of  the  Code  of  Cri- 
minal Procedure  is  an  accused  person  within  the    meaning    of   Section 

437  of  that  Code.     Chetu  v.  Gokha  Sixgii        ...  ...  ...  33 

2.  A  person  against  whom  proceedings  are  taken  under  Section 
107,  Criminal  Procedure  Code,  is  not  an  accnsed  person  within  the 
meaning  of  Section  437  of  the  Code.  Muhammad  Kuan  0.  Kinu- 
Empebok      ...  ...  ...  ...  ...  ...        42 

ACTS  :— 

XXI  of  1857— See  Act  XXI  of  l» 
XL  V  of  1860-See  Penal  Code. 
Ill  of  1867- See  Gambling. 
I  of  1872— See  Evidence  Act,  1872. 
/  of  1878— See  Opium  Act,  1878. 
11  of  1878— See  Arms  Act,  1878. 
II  of  1856— See  Income  Tax  Act,  188*1. 
IX  of  1890— See  Railways  Act,  1890. 
XX  of  1891— See  Punjab  Municipal  Act,  1891. 
XII  rf  1896— See  Excise  Act,  1896. 

V  of  1898— See  Criminal  Procedure  Code,  1898. 
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Tlie  references  are  to  the  Nos.  given  to  the  cnse*  in  the '"  Becurd." 

No. 


Application  of,  to  the  Punjab.— Hell,  t.Viat  the  rules   and   regulations 
which  applied  certain  sections  of  Act  XXI  of  1857  to  the  Punjab  having 


.ACT  XXI  OF  1857 

Applicah 
which  appl.v.. 

been  repealed  by  Section  4  of  the  Punjab  Laws  Acr,  1872,  the  provi- 
sions of  that  Act  are  not  now  in  force  in  the  Punjab.  An  Hassan  v. 
King-Emperou  ...  ...  ...  ...  ...         17 

ALTERATION  OF  FINDING. 

See  Appeal,  No.  3.  ...  ...  ...  ...         38 

APPEAL. 

1.  Criminal  Procedure  Code,  1898,  Section  422 — Dismissal  of  appeal 
for  default  in  appearance-— ■  A  Criminal  Court  is  not  justified  in  dis- 
missing an  appeal  after  it  has  been  entertained,  especially  where 
the  notice  issued  to  the  appellant  warned  him  to  attend  at  the 
headquarters  and   the  officer   before    whom  he    was  cited  to   appear 

was  on  tour  on  the  date  fixed.     Nihal  Singh  v.  King-Emperor        ...  11 

2.  Security  for  good  behaviour —Forfeiture  >f  bond — Appeal  from, 
and  revision  of  orders  of,  forfeiture  -Criminal  Procedure  C  >de,  1898,  .>ec- 
tions  514,  5l5.  —  Held,  that  Section  514  (5)  of  the  Code  of  Criminal 
Procedure  empowers  District  Magistrates  to  deal  on  appeal  or  in  re- 
visions with  orders  passed  by  Magistrates  after  forfeiture  of  the 
penalty  provided  by  a  security  bond  and  that  Sections  435  and  439 
of  the  Code  empower  High  Courts  to  revise  orders  passsd  by  Magis- 
trates under  Section  514  or  by  District  Magistrates  under  Section 
515  of  the  Code  and  to  reduce  the  amount  of  the  penalty.  Masta  v. 
King-Emperor  ...  ...  ...  ...  ...        15 

3.  Criminal  Procedure  Code,  1898,  Sections  233,  239,  423—  Alteration 
of  finding  by  Appellate  Court  in  appeal— Effect  of  alteration. — Five 
persons  were  tried  jointly  with  having  committed  the  offence  of 
lurking  house  trespass,  andfourontoftho.se  were  convicted  of  the 
offence  specified  in  the  charge  sheet  and  the  6ft  h  of  abutment 
thereof.  On  appeal  by  the  latter,  the  Sessions  Judge  acquitted 
him  of  the  offence  of  which  he  had  been  charged,  but  finding  him 
guilty  of  the  offence  of  receiving  stolen  property  altered  the  convic- 
tion to  Sections  Si  of  fche  Penal  Code. 

Hell,  that,  having  regard  to  the  terms  of  Section  233  of  the 
Criminal  Procedure  Code,  the  trial  and  conviction,  as  amen  ded, 
were  illegal. 

The  power  of  altering  the  finding  while  maintaining  the  sen- 
tence conferred  on  Appellate  Courts  by  Section  423  (1)  (b)  does 
not  empower  those  Courts  to  act  in  conr.raveution  ti  the  provisions 
of  Section  233.     Sahib  Singh  r.  King-Emperor  ...  ...        38 

APPEARANCE. 

Default  in — 

See  Appeal,  No.  1.  ...  ...  ,.,  ,,.         11 
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Kb. 


APPELLATE  COURT. 


1.  Alteration  of  finding  by,  in  appeal. 

See   Appeal,   No.  3         ...  ...  ...  ...         38 

2.  Competency  of,  to  require  security  to  keep  the  peace. 

See  B'dgnizavce  to  keep  the  peace,  y     2  ...  ...         21 

■j.     Sinction  to  prosecute  by  an,  when  reversing  a  reasoned  and  strongly 
t  ^pressed  Judgment. 

See  Sanction  to prosecu:t       ...  ...  ...  ...         56 

APPRENTICE. 

Theft  by,  unpaid. 

Seo  Penal  Cede,  Section  381  ...  ...  ...         oO 

APPROVER. 

1.  Pardon — Tender  of  pardon  to  approver  Trial  of  approver  for  nun- 
fulfilment  of  the.  condition  on  ichich  pardon  teas  offered  —  Admissibility  in 
evidence  agnins'  approver  of  his  statement  made  as  an  approver — Meaning 
of  clause  (2),  Sectimi  337,  •  rimi>-al  P'ocedure  Code—Crimin-d  Proce- 
dure Cote,  1898,  Sections  3:57,  339. — Held,  by  a  majority  (Reid  and 
Kensington,  JJ.,  dissenting),  that  where  the  pardon  tendered  to  an 
approver  Las  bten  forfeited  on  the  ground  that  he  has  committed 
a  breach  of  the  condition  on  which  it  was  tendered,  the  statement 
made  by  hira  to  the  Mugistiate  who  tendered  pardon  is  admissible 
agaiu6t  him  under  Sectiou  339  (2)  on  his  subsequent  trial  for  the 
offence  in  respect  of  which  the  tender  was  made  notwithstanding  the 
fj.ct  that  he  was  not  examined  as  a  witness  in  any  Court  under 
Section  337  (2).     Suba  v.  Kiv.-Emperor  -H  t'.K. 

2.  Pardon — ZVtoJ  of  persoi  to  whom  par  dm  has  been  tende.-ed — But>/ 
of  Court  before  w/uch  /  rosecutiO'i  M  instituted  to  find  whether  such 
pardon  has  been  forfeited— Criminal  Procedure  Code,  1898,  5 
3*7,  339. — Held,  that  a  person  who  has  accepted  the  teuder  of  a 
pardon  made  under  Section  337  of  the  Criminal  Proceduie  Code, 
cannot  subsequently  bo  tried  and  convicted  for  the  offenca  in  respect 
of  which  the  pardon  was  tendered  unless  it  is  6rst  proved  and  decided 
by  the  Court  before  which  ho  is  put  on  his  trial  that  he  either  by 
wilfully  concealing  something  essential  or  by  giving  false  evidence 
has  not  complied  with  the  conditions  on  which  the  p;:rdon  was 
offered.     Bauadci;  p.  KiN'-Emii.K"i:  ...  ...  ...         69 

IMS  ACT,  1878. 
8*  tKM  19, 

Arms  iound  in  a    cominvu  n-vni  of  a   foi 
s0n— Possession  of,  or  control  r>ver. —  In  a  prosecuctiou  under  Section  19 
of  the  Indian  Aims  Act,  1878,  the  accused  was  cherged    with  being  iu 
ssionof  a  dagger  which    was   found  iu    a  cloth    or  quilt    inside  a 
baeket  in  one  of  the  rooin3  of   his  house.     It  appeared    that    room  and 
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No. 

house  were  jointly  occupied  by  the  accused  and  his  son,  and  the 
prosecution  failed  to  prove  that  the  dagger  was  in  the  exclusive 
possession  and  control  of  the  accused,  or  that  he  was  its  owner.  Held, 
that  the  accused  was,  under  the  circumstances,  not  guilty  of  any  offence 
under  the  Arms  Act.     King-Empekor  v.  Sher  Zaman  ...  ...         52 

ASSESSORS. 

Assessors  — Delivery  of  opinions  of — Duty  of  Judge  to  record  grounds  of 
opinion — Criminal  Procedure  Code,  1898,  Section  309. —  held,  that 
when  a  Sessions  Judge  differs  from  the  assessors  in  his  view  of  a  case, 
he  should  always  record  carefully  the  grounds  on  which  the  assessors 
base  their  opinions  and  should  make  some  reference  to  the  matter  in 
his  own  Judgment.     Guranditta  v.  King-Emperor  ...  ...         48 

c 

CANTONMENT  CODE,  1899. 
Section  94. 

And  Section  104— Notice  by  Cantonment  authority  requiring  owner  to 
remove  the  remains  of  a  budding  destroyed  by  fire — Illegality  of  such  notice. 
— Petitioner  was  convicted  of  not  complying  with  a  notice  issued  by 
the  Cantonment  Committee  of  Murree  under  Section  94  of  the 
Cantonment  Code  of  1899.  The  notice  required  him  to  remove  the 
remains  of  the  Club  building  destroyed  by  fire  some  years  before,  which 
were,  in  the  opinion  of  the  Committee,  dangerous  to  the  public  safety. 

Held,  reversing  the  conviction,  that  the  notice  was  illegal,  it  being 
essential  that  a  notice  under  Section  94  of  the  Cantonment  Code  must 
give  the  owner  the  option  of  removing  a  building,  or  making  adequate 
repairs,  and  the  Cantonment  Committee  having  no  power  to  issue  a 
notice  requiring  removal  without  option  of  repairing.  Petman  v.  KjNG- 
Emperor        ...  ...  ...  ...  ...  ...        23 

Section  173. 

And  Sections  167,  168— License  to  sell  serated  tvnters  in  a  cantonment  — 
Breach  of  an  ultra  vires  condition  of  such  license.-—  Petitioner,  a  licensee 
for  the  sale  of  aarated  waters  in  Mian  Mir  Cantonment,  was  convicted 
for  infringing  one  of  the  conditions  of  his  license  under  Section  173  of 
the  Cantonment  Code.  The  condition  required  him  to  sell  serated 
waters  manufactured  by  such  firms  only  as  are  approved  of  by  the 
Cantonment  Committee. 

Eddy  reversing  the  conviction  that  the  condition  was  ultra  vires  and 
invalid.  Section  168  of  the  Code  authorises  the  Committee  to  lay  down 
the  sources  from  which  the  water  used  in  the  n.anufacture  is  procured, 
and  does  not  authorise  it  to  restrict  a  licensee  who  is  not  a  manufacturer 
to  certain  manuafctures  as  his  source  of  supply  of  aorated  waters. 
Prabh  Dial v.  King-Emi-wi;  ...  ...  ...  ...         47 

CAUSING  DEATH  BY  NEGLIGENCE. 

See  Culpable  Homicide  ...  ...  ,,,  ...         °,2 
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CAUSING  EVIDENCE  OF  AN  OFFENCE  TO  DISAPPEAR. 

See  Penal  Co de,  Section  201    ...  ...  ...  ...         53 


CBARGE. 


1.  Joinder  of. 

See  Joinder  of  Charges. 

2.  Penal  Code,  Section  408  -  Criminal  breach  of  trust  by  servant — 
Charge— Criminal  Procedure  Code,  1898,  Section*  222,  234,  235.— The 
accused  was  charged  with  a  series  of  acts  amounting  to  dishonest 
misappropriation  of  money  extending  over  a  period  of  two  years,  held, 
that  the  trial  being  opposed  to  the  provisions  of  Sections  222  and  234  of 
the  Code  of  Criminal  Procedure  was  illegal.  Dha>-jibhoy  v.  Kaim 
Khan  ...  ...  ...  ...  ...  ...         14 


CHEATING. 


Cheating — Cheating  by  personation — Per.al  Code,  Sections  417,419. — 
The  accused  by  falsely  representing  F,  a  notorious  and  practised 
gambler  well  skilled  in  all  the  tricks  of  gambling,  to  be  a  rich  Seth, 
induced  the  prosecutor  to  gamble  with  him,  on  the  representation  that 
the  Seth  would  fall  an  easy  prey  if  the  prosecutor  gambled  with  him, 
and  he  the  prosecutor  was  thus  induced  to  part  with  all  his  property, 
held  that  these  facts  were  sufficient  to  sustain  a  conviction  for  abetment 
of  cheating  nnder  Sections  4 1 7  and  419  of  the  Indian  Penal  Code.  Jahana 
v.  Kixg-Empluob 


COMPENSATION. 


Competition — Award  of  compensation  for  frivolous  and  vexatious  pro- 
secutions  mu-t  be  made  in  the  order  of  discharge  of  acquittal-- Criminal 
Procedure  Code,  1898,  Section  250. —  Held,  that  the  order  awarding 
compensation  under  Section  250  of  the  Code  of  Criminal  Procedure 
for  a  frivolous  and  vexatious  prosecution  and  the  reasons  for  the  award 
must  be  contained  in  the  order  of  discharge  or  acquittal.  If  the  com- 
plainant in  such  a  case  absents  himself  after  instituting  such  a 
prosecution,  the  Court,  if  it  wants  to  punish  him,  must  procure  his 
attendance,  ask  him  to  show  cause,  and  then  pass  the  final  orders  in 
the  case.     Narpat  Rai  v.  Klng-E.mperor  ...  ...         .57 


COMPLAINT. 


Jurisdiction— Initiation  of  proceedings,  conditions  requisite  for — 
Disqualification  of  Magistrate — Criminal  Procedure  Code,  1898,  Sections 
190,  191,  556. —  Held,  that  the  fact  that  a  Magistrate  may  have  inspect- 
ed a  spot  which  is  considered  to  be  insanitary  does  not  prevent  him 
from  toying  the  offence,  provided  he  takes  independent  evidence  of  the 
fact  sought  to  be  e>tablished  against  the  accused,  but  when  the  Magis- 
trate takes  cognizance  of  a  case  upou  his  own  knowledge  of  the  offence, 
he  is  under  Section  191  of  the  Code  of  Criminal  Procedure  bound  to 
inform  the  accused  that  he  is  entitled  to  have  the  case  tried  by  another 
Court,  and  ho  can  iu  no  case  convict  the  accused  merely  on  his  own 
personal  knowledge.     King-Emfkrok  v.  Aru-UL  Rahim 
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COMPLAINT-(co»cta). 


2.  An  application  for  maintenance  under  Section  488,  Criminal 
Procedure  Code,  is  not  a  complaint  of  an  offence  'within  the  meaning  of 
Section  4  (h).    Sakdaran  v.  Amir  Khan 

3.  Sanction  to  prosecute— Criminal  Procedure  Code,  1898,  Sections 
195,  476—  Complaint  by  a  Ciurt — Procedure  in  cases  under  Sectu.n&lQ. — 
A  Revenue  Court,  being  satisfied  from  the  perusal  of  certain  docu- 
ments tendered  in  evidence  that  they  were  forgeries,  referred  the  case 
to  the  District  Magistrate  for  such  action  as  he  might  think  fit.  The 
latter  sent  the  case  for  trial  to  a  Subordinate  Magistrate. 

Held,  that  the  communication  by  the  Revenue  Court  to  the  District 
Magistrate  must  be  taken  to  be  a  complaint  made  by  a  Court  in  respect 
of  an  offence  committed  by  a  party  to  a  proceeding  in  it  within  the 
terms  of  Section  195  (c)  of  the  Code  of  Criminal  Procedure,  but  that 
such  communication  could  not  be  regarded  as  a  proceeding  under 
Section  476,  as  the  procedure  to  be  followed  under  that  section  had 
not  been  observed.     Inder  Bhan  v.  King-Emperor 

CONFESSION. 

1.  Admissibility  of  incriminating  statement  mode  by  accused  while  in 
Police  custody— Evidence  Act,  1872,  Sections  25,  26. — Held,  that  a  promise 
made  by  an  accused  person  while  in  the  custody  of  the  Police  to 
restore  the  stolen  property  being  an  incriminating  statement  suggest- 
ing the  inference  that  the  prisoner  took  part  in  the  commission  of 
that  offence,  comes  within  the  category  of  a  confession  and  is,  there- 
fore, inadmissible  in  evidence  against  the  accused  under  Sections 
25  and  26  of  the  Evideuce  Act 

2.  Plea  of  guilty — Conviction  on — Discretion — Criminal  Procedure 
Code,  1898,  Section  271. — Although  it  is  not  illegal  to  convict  a  person 
on  his  own  plea  of  guilty,  Section  271,  Criminal  Procedure  Code, 
on  a  charge  of  a  capital  offence,  it  is  advisable  for  the  Court  to 
take  the  whole  of  the  evidence  offered  by  the  prosecution  and  not 
to  convict  the  accused  solely  on  his  own  admission.  Pala  Singh  v. 
King-Emperor 

CRIMINAL  BREACH  OF  TRUST. 

Charge  in  respect  of  a  general  deficiency  in  accounts  extending  over  a 
period  of  two  years. 

See  Charge,  No.  2 

CRIMINAL  COURT. 

Duty  of— when  dealing  with  coses  against  known  offenders  — Held, 
that  in  cases  against  men  with  several  previous  convictions,  the 
Courts  should  be  on  their  guard  and  see  that  such  persons  aro  not  made 
victims  of  false  charges,  as  tho  fact  that  it  is  both  easier  to  obtain 
a  conviction  against  such  men  and  then-  punishment  is  likely  to 
bo  heavier,  is  well  known  to  the  people,  and  they  are  apt  to  take 
advantage  of  that  fact.     Gokha  Singh  v.  King-Empbbok     ... 
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The  references  are  to  the  Nos.  given  to  the  cafes  in  the  "  Record.  " 


No, 


CRIMINAL  PROCEDURE  CODE,  1898. 

Section  4  (h). 

An  application  for  maintenance  under  Section  488  of  the  Criminal 
Procedure  Code  is  not  a  complaint  of  an  offence  within  the  meaning 
of  Section  i  (h).     Sardaran  t\  Amir  Khan        ...  ...  ...         29 

Section  106. 

Security  to  keep  the  peace —  Competency  of  Appellate  Court  to  require 
such  security. 

See  Recognizance  to  keep  the  peace,  No.  2  ...  ...         21 

ion  110. 

And  Sections  122,  125 — Security  for  good  behaviour — Voicer  of  Mag- 
istrate to  deman  i  fresh  sureties. 

See  Sect(rity  for  good   behaviour  ...  ...  ...  IQ 

♦Section  144. 

See  Penal  Code,  Section  188  ...  ...  ,..         36 

Section  195. 

And  Section  476— Sanction  to  prosecute— Oomplamt  hy  a  Court. 

See  Complaint,  No.  3         ...  ...  ...  ...         30 

Sections  202, 203. 

The  provisions  of  Sections  202  and  203  are  inapplicable  to  an 
application  for  maintenance  under  Section  488.  Sardaran  v.  Amir 
Khan  ...  ..  ...  ...  ...  ...         29 

Section  222 . 

And  Srtt>on$  234  and  235  -•  Criminal  brevrh  of  trust  by  servant— 
Ch-irge  in  respect  of  a  general  deficiency  in  accounts  extending  over  a  period 
of  two  yens. 

See  Charge,  No.  2  ...  ...  ...  ...         H 

Section  233 

See  Joinder  of  Charges,  Nos.  1,  2  and  3  ...  2,  3,  51 

1.  And  S-ctions  239,  423—  Alterationof  finding  by  Appellate  Court  in 
appeal— Effect  of  a  Iteration. 

See  Appeal,  JH  ...  ...  ...  ...         38 

2.  And  S-'c'  'ty  and  Jwuie-breaking  by 
night— Joint  trial  for— Misjoinder  of  charges. 

See  Joinder  of  Charges,  No.  3  ...  ...  _  ,,,  51 
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The  references  are  to  the  Nos.  given  to  the  eases  in  the  "  Record." 

No. 
CRIMINAL  PROCEDURE  CODE,  1898— (contd.). 

Section  234. 

See  Joinder  of  Charges,  Nos.  1,  2  and  3  ...  ...2,  3,  51 

Section  235. 

See  Joinder  of  Charges,  Nos.  1,  2  and  3  ...  ...2,  3,  51 

Section  271. 

Plea  of  guilty.     Conviction  on  —Discretion. 

See  Confession,  No.  2  ...  ...  ...  ...        54 

Section  309. 

Assessors— Delivery  of  opinions  of  -Duty  of  Judge  to  record  grounds  of 
opinion. 

See  Assessors    ...  ...  ...  iM  #„         48 

Section  337. 

And  Section  339— Tender  of  pardon  to  approver — Trial  of  approver 
for  non-fulfilment  of  the  conditio*  on  which  pardon  was  offered — Admis- 
sibility in  evidence  against  approver  of  his  statement  made  as  an 
approver. 

See  Approver,  No.  1      ...  ...  ...  ...         41  F.B, 

And  Section  339- -Trial  of  person  to  whom  pardon  has  been  ten  lered — 
Duty  of  Court  before  which  prosecution  is  instituted  to  find  whether  such 
fardon  has  been  forfeited. 

See  Approver,  No.  2  ...  ...  ,.  ,,.        59 

Section  346. 

And  Section  350 — Case  submitted  to  District  Magistrate  under  Section 
346  to  inflict  more  severe  sentence — District  Magistrate  not 
competent  to  convict  on  evidence  recorded  by  the  Subordinate  Magistrate  — 
Procedure. 

See  Magistrate,  No.  7  ...  ...  ...  25 

.    Section  422. 

Dismissal  of  appeal  for  default  in  appearance. 

See  Appeal,  No.  1  ...  ...  ...  ...         11 

Section  437. 

1.  And  Sections  107,  119— Security  for  keeping  th*  peace— Discharge 
of  person  called  upon—Power  of  District  Magistrate  to  order  further 
enquiry— Accused  person.  —  Held,  that  a  person  discharged  under  Sec- 
tion 119  of  the  Code  of  Criminal  Procedure  is  an  accused  parson  with- 
in the  meaning  of  Saotioa  437,  and  tint  a  District  Migistrate  is, 
therefore,  o.mpatant  to  revise  the  order  of  a  Magistrate  subordinate 
to  him  who,  unler  Ssotioa  119,  has  discharged  a  paraoa  called  upon 
under  Section  107  to  furnish  security.     CflEro  v.  Gokhi  Singu  .„        33 
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No. 


The  references  are  to  the  Nos.  given  to   the  cases  in  the  *  Record  " 

CRIMINAL  PROCEDURE  CODE,  1898— fcontd). 

Section*  437— (concld). 

?..  And  St cti-  /<$  1(  7,  IIP — Hecogm'tance  to  "keep  fence — J  ischnrge 
of  i  ei son  called  uvon — Power  of  Dist  i  t  Magistrate  to  order  further 
enquiry  —  Accused  person. —  Held.ihntu  peison  disc-hat  gt-d  under  Section 
119  of  the  Code  of  Criminal  Procedure  is  not  an  accused  person 
within  the  meaning  of  Section  437,  and  that  a  District  Magistrate  is 
therefore  not  competent  to  pass  an  order  for  further  inquiry  into  the 
case  of  such  a  person.     Muhammad  Khan  v.    King-Emperor  ...         42 

.ton  439. 

See  Recisioi,  Xos .  2  and  3  ...  ...  ...  ...19,43 

Section  465. 

Trial  of  accused  for  murder— -Doubt  as  to  mental  condition  of  accused  — 
Procedure. — In  a  trial  for  murder,  where  there  is  any  doubt  about  the 
mental  condition  of  the  accused,  the  Court  is  bound  to  try  the  fact  of 
the  soundness  or  incapacity  of  the  accused  under  Section  465,  Criminal 
Procedure  Code,  at  the  commencement  of  the  trial.  Pala  Singh  v. 
King-Emperor  ...  ...  ...  ...  ...      54 

Section  476. 

See  Compliint,  Xo.  3  ...  ...  ...  ...  30 

Income  Tar  Act,  1886,  Section  25 — Petition  to  Collector  against 
assessment  under  Part  IV  of  Income  Tax  Act— False  ve-ific->tion  of — 
Competency  of  (}«.llector  t»  direct  prosecution  of  the  <bjector  ut.der  Section 
476  if  the  C'deof  *  rimind  Procedure—  Revenue  Cow t — Judicial  Pro- 
ceedings— Criminal  Proc  'V,  lb98,  8tetivn$  195,  476.  —  Accused, 
on  being  assessed  to  p>«y  Rs  166  as  income-fax  fur  the  year  endiug 
31st  March  1905,  filed  a  written  application  of  objections  to  his 
assessment,  stating  that  his  income  during  the  year  had  been  less 
than  Rs.  l.'-OO.  By  older  of  the  Collector  the  accounts  of  the  objector 
were  examined  by  a  Commissioner,  who  reported  the  objector's  income 
over  Rs.  7,000.  Thereupon  the  Collector,  holding  that  the  Hocused 
had  made  a  false  declaration  within  the  meaning  of  Section  35,  Income 
Tax  Act,  ordered  his  prosecution  for  an  offence  under  Section  I. 
ludiau  Penal  Code.  1  lie  defence  contended  that  the  Collector,  acting 
under  the  Income  Tax  A 't.  was  not  a  Revenue  Court,  and  that  be  was 
not  acting  in  a  stage  of  a  judicial  proceedings  and  had,  therefore,  no 
jurisdiction  to  take  action  under  Section  476  of  the  Code  of  Criminal 
Procedure. 

/,  that  the  Collector  in  bearing  the  objection  to  the  assessment  of 
tho  income-tax  was  a  Revenue  Court  and  that  his  proceedings  were 
judicial  proceedings,  and  was,  tlr  refore,  competent  to  pass  an  order  for 
the  prosecution  of  tho  objector  under  Section  476  <>f  tho  Code  of 
Criminal  Procedure.     King-Emperor  v.  Rip  iS'r  ...  ...  44 

Brtiom  488. 

SeeJfr  ...  ...  ,m  5,20,39 
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No. 
CRIMINAL  PROCEDURE  CODE,  1898—  (concld). 

Section  488— (concld). 

An<l  Section  528 — Applicability  of  Section  528  to  proceedings  under 
Section  488  —  Power  of  District  Magistrate  to  withdraic  proceedings  under 
Section 488.— Held,  that  Section  528  (1)  of  the  '.  riminal  Procedure 
Code  is  applicable  to  proceedings  under  Chapter  XXXVI  of  the  Code, 
and  that  a  District  Magistrate  by  virtue  of  the  powers  conferred  upon 
him  by  that  section  is  competent  to  withdraw  such  proceedings  from 
A  Magistrate  subordinate  to  himself.  MUSSAMMAI  Ghulam  Rukia  v. 
Niaz  An     ...  ...  ...  ...  ...  ,#i  5 

Section  495. 

See    Magistrate,  No.  5  ...  .....  t> 

Section  514. 

Ant.  Section  515 — Forfeiture   of  bond— Appeal  from,  and  tevieion   of 

orders,  of  forfeiture. 

See  Appeal,  No.  2  ...  ...  ttt  15 

Section  528. 

See  Maintenance.  No.  1  ...  ...  e 

Section  556. 

See  Complaint,  No.  1  ...  ...  q 

CRIMINAL  TRESPASS. 

1:  Penal  Code,  Sections  441,  447 — Criminal  trespass — Re-entry  on 
land — Omissi'>n  to  find  criminal  intent. — Held,  that  mere  re-entry 
upon  laud  from  which  a  person  has  been  ejected  by  civil.  proce?s  does 
not  constitute  criminal  trespass  within  the  meaning  of  Section  441  of 
the  Penal  Code  without  conclusive  proof  and  a  finding  that  the  accused 
intended  to  commit  one  of  the  objects  specified  in  that  section.  Shah 
Muhammad  v.  Uanesh  Das...  ...  ...  iu 

2.  Criminal  trespass  — House-breaking  by  night— Intention,  Specification 
of — Penai  Code,  Sections  441,  456. — Prisoner  some  time  between  the 
hours  of  10  and  11  P.M.  broke  into  complainaut's  houso  where  women 
were  living,  and  when  discovered  gave  an  utterly  absurd  explanation 
to  account  for  his  presence.  Jt  was  contended  that  as  it  had  not 
been  established  that  the  entry  was  made  for  any  of  the  purposes 
specified  in  Section  441,  Indian  Penal  Code,  the  conviction  was 
illegal. 

Bell,  that  though  it  was  not  certain  what  the  precise  intention  of  the 
accused  was  in  committing  the  trespass,  it  was  clear  that  the  entry 
must  have  been  for  some  criminal  purpose,  and  that  the  facts  proved 
were  sufficient  to  show  an  intent  to  insult  the  modesty  of  a  woman  of 
complainant's  hoosebold  as  is  provided  for  by  Section  441,  and  that 
theiefoie,  the  conviction  was  right  and  should  be  upheld.  Ram  Rang  v. 
Kiki-Kmtkkor  ...  v..  le 

•••  •••  ...  IO 


INDEX  OF  CRIMINAL  CASES  REPORTED  IK  THIS  VOLUME.  U 
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No. 

CRIMINAL  TRESPASS- (concld). 

3.  Criminal  trespass — Entry  into  a  cattle-pen  t >  prosecute  an  int'igue 
with  groicn  up  unma-tiel  girl — Penal'  ■■  ■  Section*  441,  448. —  Held, 
that  an  entry  into  a  cittle-pen  to  prosecute  an  intiigue  with  an  un- 
married woman  of  over  16  years  of  age  was  not  criminal  trespass 
within  the  meaning  of  Section  4-48,  Iudian  Penal  Code.  K  r.or.  v. 

Hamzas       ...  ...  ...  ...  ...  ...         28 

CU  LPABLE  HOMICIDE. 

Penal  Code,  Sections  304  <  o  <</  '338~Causing  death  and  grievous  hurt 

by  negligence  —  Sen  ling  dangerous  goods  under  false  dtclaration  for 
carriage  upon  railway. — Prisoner  sent  two  boxes  for  carriage  upon  a 
railway  containing  firework*,  falsely  declaring  them  to  contain  iron 
locks,  with  the  result  that,  in  loading,  one  of  the  boxes  exploded,  killing 
one  coolie  and  injuring  another,  and  damaging  the  railway  wagon  in 
which  it  was  being  placed.  B-td,  that  as  the  act  of  the  prisoner*  was 
directly  connected  with  the  consequences  that  ensued,  he  was  liable 
for  the  results  of  such  accident  and  was  guilty  of  offences  under 
Sections  304  A  and  338  of  the  Indian  Pen  tl  Code.  Kamk-ud-pix  v. 
Kixg-Empkrob  ...  ...  ...  ...         22 


DISMISSAL  OF  APPEAL. 

Dismissal  of  criminal  appeal  for  default  in  appearance. 

See  Appeal,  Xo.  1  ...  ...  ...  ...         11 

DISQUALIFICATION  OF  MAGISTRATE 

1.  Initiation  of  proceeding*   b  ate   on    his  own    Jcnovledoe  of 
the  ofen 

at,  No.  1  ...  ...  ...  ..  S 

2.  To  try  offence*  co  ■nmitt^d  before  themselves— Criminal  Procedure  Code, 
18^8,  Sections  195  (1)  (6)  and  487. 

ite — Jurisdiction,  No.  6         ...  ...  ...         12 

E 
EVIDENCE.- 

I.     Causing  ditappfa.ra.na  of  evidence  of  a  crime. 

Se  .  Section  201  ...  ...  ...  53 

2.     P-in'ing  out  sto'etl  property    C"  1  n  t     under     the 

accused's  sole  Ctmti  til. 

See  Stolen  f  r'perty,  1V0.  2    ...  .  ...  ...  20 

EVIDENCE   ACT,  1878. 

SjetfnoHfl  25,  2G. 

Be*  Confession,  No.  1  ...  ...  ...  ,,,         OQ 
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EXCISE  ACT,  1896. 
Section  49. 


Liability  of  persoti  icho  causes  a  licensed  vendor  to  sell  liquor  in  contraven- 
tion of  his  license  —  Abetment — Conviction  of  abettor  not  depen  lent  on  the 
conviction  or  guilt  of  principal — Penal  Code,  S>-ctio>»  108. — Held,  that  a 
person  who  purchases  liquor  f-ora  a  licensed  vendor  for  the  use  of  a 
European  soldier  in  contravention  of  the  vendor's  license  is  liable  to  be 
convicted  under  Section  108,  Indian  Penal  Code,  for  the  breach  of  the 
vendor's  license,  though  the  latter  himself,  having  sold  in  good  faith, 
committed  no  offence.    King-Emperor  v.  Muehtae  Khan     ... 


No 


55 


FALSE  CHARGE. 

False  charge — Proof  necessary — Pen  d  Code,  Section  211. — To  establish 
a  charge  under  Section  211  of  the  Indian  Ptnal  Code,  it  is  essential  to 
prove  that  the  charge  was  falsely  made  with  intent  to  cause  injury  and 
with  the  knowledge  that  there  was  no  just  or  lawful  ground  for  such 
proceedings  ;  and  therefore  where  the  communication  made  by  the 
prisoner  to  the  police  consisted  simply  in  what  he  had  been  informed 
of  by  certain  persons  of  the  village,  viz.,  that  there  was  a  suspicion  that 
a  particular  person  with  whom  no  special  cause  of  enmity  was  shown  to 
exist  had  committed  an  offence,  h°.ld,  that  no  offence  under  this  section 
had  been  committed  by  the  prisoner,  Karim  Baehsii  v.  King- 
Emperor 

FORFEITURE  OF  BOND. 

Security  for  good  behaviour — Forfeiture  of  fond— Appeal  from  and 
revision  of  orders  of,  forfeiture  — Criminal  Procedure  Code,  1898, 
Sections  514,  515. 

See  Appeal,  No.  2 
FURTHER  INQUIRY. 

See  Criminal  Procedure  Code,  1898,  Section  437,  Nos. 


1.2 


GAMBLING. 


G 


12 


15 


33,  42 


Gambling-Act  III  of  1867,  Section  ^-Gambling  in  public  places. 
—  Held,  that  eramblini;  in  a  place  outside  of  a  town  which  had  not  been 
appropriated  to  the  use  of  th«  public  and    was    not  near  any    baznr  or 

^1W  ~nt  Hn  offftnoe  withl*n  *he  meaning  of  Section  13    of   Act  III    of 

1867.     King-Emperor  v.  Fajja 


^OUSE-BREAKING. 


lm    E'use-breriking  by  night  -  Intention— Specification  ,f. 

See  Criminal  Trespass,  No.  2  ...  ig 

Receiving  stolen  property  and  house-breaking  by  night— Joint  trial  for. 

SeelJoimler  of  Charges,  Nos.  2,  3  ...  3  51 
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No. 

HURT. 

Causing  grievous  hurt  by  negligence. 
See  Culpable  Homicide  ,,.  ...  ...  ...         22 


INCOME  TAX  ACT,  1886. 
Section  25. 

Petition  to  Collector  against  assessment  under  Part  IV  cf  Income  Tax 
Act  —  Fahe  verification  of  —  Competency  of  Collect")-  to  direct  the 
prosecution  of  the  objector  under  Section  470  of  the  Code  of  Criminal 
Procedure. 

See  Criminal  Procedure  Code,  1898,  Section  476  ,,.  ...         44 

J 

JOINDER  OF  CHARGES. 

1 .  Criminal  Procedure  Code,  1898,  Sections  233,  234,  235  (1)— 
Misjoinder  of  charges — Distinct  offences.  —  The  appellant  was  tried 

and  charged  in  one  trial  with  (a )  three  different  offences  under  Section 
467  of  the  Indian  Penal  Code  of  forging  certain  cheques,  (o)  under 
Section  420  for  cheating  in  respect  of  those  cheques,  and  (c)  under 
Section  477  A  for  falsifying  account  books  in  order  to  conceal  his  forgery 
of  those  cheques. 

Held,  that  having  regard  to  terms  of  Section  233  of  the  Criminal 
Procedure   Code,  the  trial  was  illegal.     Bhagwati  Dial  v.  King-Emferor  2 

« 

2.  Criminal  Procedure  Code,  1898,  Sections  233,  239 — Misjoin- 
der  of  charges—  Joint  trial  for  distinct   offences. — Held,    that    the 

offences  of  theft  and  receiving  stolen  property  under  Sections  379  and 
411  of  the  Penal  Code,  when  the  two  offences  were  not  simultaneously 
committed  cannot  be  treated  as  the  "  same  transaction"  within  the 
meaning  of  Section  289  of  the  Code  of  Ciiminal  Procedure  and  cannot, 
be  jointly  tried.     Kimi-Kmpekor  v.  Sondes  Singh  ...  ...  3 

3.  Criminal Proe,  dure  Code,  1898,  Section*  233,  239 — Receiving 
stolen  property  and  house-breaking  by  night—  Joint  trial  for — 
Misjoinder  of  charges- — Two  accused  were  tried    at   one   and    the 

same  trial  :  one  under  Section  411  of  the  Penal  Codo  for  receiving 
stolen  property,  and  the  other  under  Section  458  for  house  breaking  by 
night,  and  were  convicted. 

Held,  that  the  trial  was  illegal,  and  the  fact  that  the  police  sent  both 
up  under  Section  458  doe*  not  make  Section  2i9  of  the  Code  of  Criminal 
Procedure  applicable.      Jaoga  v.  Eing-Bmperob  ...  ...         51 
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K 
KIDNAPPING. 

Kidnapping— Kidnapping  from  lawfal  guardianship— lawful 
guardian-  Muhammadan  Law— Penal  Code,  Sections  361,  866, 
368. — S  ,  a  Muhammadan  married  girl  under  36  years  of  age,  who  had 
attained  puberty,  was  taken  away  from  her  mother's  house  with  whom 
she  was  living  (her  father  being  dead)  by  the  respondents.  The 
Magistrate  convicted  the  accused  under  Sections  366  and  368  of  the 
Indian  Penal  Code.  On  appeal  the  Sessions  .ludge  quashed  the 
conviction  on  the  ground  that  as  under  Muhammadan  Law  a  mother 
could  b^  guardian  only  until  her  daughter  attained  puberty  or  complet- 
ed her  fifteenth  year,  S.  had  hecome  sui  juris,  and  that  therefore  the 
accused  had  not  kidmpped  her  from  lawful  guardianship.  On 
an  appeal  being  preferred  by  Government  against  the  acquittal  : 

Held,  that  the  mother  of  the  girl  was  her  lawful  guardian  within 
the  terms  of  Section  361  of  the  Indian  Penal  Code,  and  that  the  accused 
had  been  rightly  convicted  of  the  charge  of  kidnapping  S.  from  the 
guardianship  of  her  mother.     King-Emperor  v.  Mi  ran  Bakhsh 

M 
MAGISTRATE- JURISDICTION. 

1.  Initiation  of  proceedings,  conditions  requisite  for — 
Disqualification  of  Magistrate— Criminal  Procediire  Code  1898, 
Sections  190,  191,  556. 

See  Complaint,  No.  1 

2.  Power  of  DUtrict  Magistrate  to  withdraw  proceedings  under 
Section  488— Applicability  of  Section  528  to  proceedings  under 
Section  488. 

See  Criminal  Procedure  Code,  1898,  Section  488 

3.  Petitio  n  for  m  tintenance  —  Co  m  patency  of  Mag  >strate  to  refer 
proceedings  to  his  subordinate  for  investigation— Procedure 
—Criminal  Procedure  Code,  1898,  Sections,  4(h),  102,  203,    488. 

See  Maintenance,  No.  2 

4.  Security  for  good  behaviour  -Power  of  Magistrate  to  demand 
fresh  sureties. 


See  Security  for  good  behavibu 


5.      Poorer  of  District  Magistrate  to  issue  general  instructions  to 

his  subordinate  rourU  as  to  matter*  of  discretion.  -Held,  that  it  is 

competent,  for  a    District    Magistrate    in    his   capacity    as    a    principal 

Court  of  original  criminal  jurisdiction  in  the  district    to   supervise    the 

Courts  subordinate  to  him  and  give  general  instructions  as  to  procedure, 
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~~ No. 
MAGISTRATE— JURISDICTION— (concld.) 

punishments  and  other  matters  of  disci ttion  subject  to  correction  by 
the  Courts  superior  to  him,  but  he  cannot  deprive  the  subordinate 
Couits  of  a  discretion  vested  in  them  by  law.    Rala  Ram  r.  Bcta  ...  6 

Disqualification  of  Magistral  to  try  offence*  committed 
before  themselves— Criminal  Procedure  Code,  1&98,  Sections  195 
(l)  >b  and  487.— Held,  that  a  Magistrate  is  not  disqualified  under 
clause  (6)  of  Section  195  of  the  Code  cf  Criminal  Procedure  from 
trying  a  case  in  respect  to  a  charge  uuder  Section  211  of  the  Penal 
Code  by  reason  of  the  fact  that  be  had  taken  cognizance  and  directed 
the  prosecution  upon  a  police  report,  where  such  offence  was  not 
committed  in  or  in  relation  to  any  proceeding  in  that  Court.  Karim 
Bakhsii  v.  K'ikg-Emfebos  ...  ...  ...  ...         12 

7.     Criminal   Procedure   Code,   1898,  8  346,  350 — Case 

■submitted   co  District   Magistrate    under  Section  346  to  inflict  a 
— District   Magistrate   not   competent  to  con- 
vict on  evidence  recorded  by  the  Subordinate  Magistral  — I  rocedure. 

—  A  tii st  ela»fl  Magistrate  alter  completing  a  case  being  of  opinion  that 
the  accused  deserved  a  nioie  seveie  punishment  than  be  could  ltflict  sub- 
mitted the  proceedings  to  the  Magistrate  of  the  district  under  Section 
346,  Criminal  Procedure  Code.  The  District  Magistrate  after  enquiring 
from  the  accused  whether  they  desired  to  exeicise  the  right  reserved  to 
them  under  proviso  (a). to  Section  350  of  the  Code  proceeded  to  judg- 
ment upon  the  evidence  taken  by  the  Subordinate   Magistrate. 

Held,  that  such  a  proceeding  was  not  a  legal  trial,  and  that  Section  350 
was  inapplicable.     The  District  Magistrate  was  not  autboristd  to  convict 
on  evidence  not  recorded  by  himself,  and  that  the  consent  on  the  part  of 
the  accused  could  not    dispense    with  a    compliance   with    the    express 
provisions  of  law.    Muhammad  «.  Kiiq-Empi  ...  ...        2s 

IAIXTENAXCK  OF  WIPE. 

1.  Maintenance  ofwife—Muhammadan  Laic— Divorce— Iddat.  — 
ll'ld,  that  aaivoiced  Muharnmadan  wife  is  entitled  to  maintenance  dur- 
ing her  Iiit.l'it.       UUS&AMMAT  GlJULAM  RUKJA  V.  KlAZ  An  ...  .,,  5 

2.  Maintenance  of  wife— Petit  ion  for  maiuUnana  — Complaint 
— -Competency  qfMagtsttau  to  r*f>r  proceedings  to  his  subordti 

—Procedure — C'iminal  Piocea  -    - 

Uon*  2       203  and  48S  —  Held,  that    a  petition   under  J: 

tion  488  of  the  Criminal  Procedure  Code,  not  being  a  complaint  of  an 
offence  within  meaning  of  Section  4  (/t),  the  provisions  of  Sections  202 
and  203  ate  inapplicable  to  such  petitions,  and  a  Magistrate  having  juris- 
diction to  determine  such  application  has,  therefore,  no  authority  either 
to  refer  it  to  bis  subordinate  for  inquiry  or  to  dismiss  it  on  his  report. 
He  is  bound  to  investigate  the  matter  himself  under  Section  488. 
Sabdarab  v.  Amu  Khan 

3-  Criminal  Procedure  Code,  1-98,  Section  488—  Order  for 
maintenance  btsfdona  compromise  — Power  of  Criminal  Court  to 
enforce  such  ordtr. — Held,  that  au  otdt-r  of  maintenance  pasted  in 
accordance  with  a  compromise  arranged  between  the  parties  to  a  case 
under  Section  488,  Criminal  Procedure  Code,  cannot  be  enforced  by  a 
Criminal  Court.     Kauam  An  i*.  xateu  Bibi       ...  ...  ,,,         39 
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MISCHIEF. 


Mischief— Destruction  of  postal  receipt — Wrongful  loss  to  pro- 
perty — tenal  Code,  Section  425.—  The  accused,  on  lect-iving  de- 
livery of  a    registered      article  from  a  vi'lage   branch   postmaster,   was 
requested  to  sign    an    acknowledgment   for  the   article  received  by  him, 
but  instead  of  returning  the  same    duly    signed  he  tore  it  up  and  thiew 
it  on  the  ground. 

Held,  that  the  accused  was  guilty  of  mischief.  The  receipt  being  the 
property  of  the  post  office,  the  act  of  the  accused  amounted  to  causing 
damage  and  wrongful  los9  within  the  meaning  of  Section  425,  Indian 
Penal  Code.    King-Em peeor  v.  Sukha  Singh      ...  ...  ...         24 

MOTIVE. 

Motive — Absence  rf motive  for  the  commission  of  a  crime — Effect 
of— Held ,thi\i  mere  absence  of  evidence  of  motive  for  the  perpe- 
tration of  a  crime  is  not  sufficient  in  itself  to    raise  an  inference   of   the 
existence  of  a   powerful  and  irresistible  influence  or  homicidal  tendency. 
Sobha  v.  King-Emperor  ...  ...  ...  ...         40 

N 
NEGLIGENCE. 

Causing  death  by-— 

See  Culpable  Homicide  ...  ...  ...  ttt         *j* 

NEW  TRIAL. 

See  Revision,  Nos.  2  and  3    ,..  ...  .,  ...19,43 

0 

OBSCENE  PUBLICATION. 

Obscene  boo\,  Printing  of— Liability  of  proprietor  of  printing 
press  for  the  acts  of  his  servant—  Penal  Code,  Section  292.— Held, 
that  the  proprietor  of  a  printing  press  not  in  actual  possession  or 
management  of  the  printing  works,  who  had  entrusted  the  conduct  of  the 
whole  concern  to  an  agent,  is  not  liablo  for  an  offence  under  Section  292 
of  the  Indian  Penal  Code,  unless  there  is  distinct  finding  that,  the 
obscene  book  was  printed  with  his  authority,  knowledge  or  consent. 
Mumtaz  Ali  v.  King-Emperor  ...  ...  ...  :;,;, 

OBSTRUCTION. 

Of  public  servant  in  execution  of  his  duty. 

See  Penal  Code,  Section  186  ...  ...  ...    7,  10 

OBSTRUCTION  TO  PUBLIC  ROAD. 

See  Punjab  Municipal  Act,  1891,  Section  104  ...        40 
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OPIUM  ACT,  1878. 

Section  9. 

Opium  Act,  1878,  Section  9,  Ride  21  of  Rules  under  Opium  Act 
— Possession  ofepiv  tolas— Joint  post 

of. — Held,  that  the  defence  to  a  charge  under  the  Opium  Act  of 
bflinfj  in  possession  of  a  greater  quantity  of  opinra  than  allowed  by  law, 
that  other  persons  living  in  his  house  also  consumed  opium,  is  of  no 
avail,  unless  it  is  conclusively  shown  that  the  po?s  -ssion  of  the  accused 
was  the  joint  possession  of  himself  and  others,  and  that  he  held  on 
behalf  and  for  the  use  of  all.     KuTC-EitPEBOfi  v.  Bcta  Sixo.fi  ...  34, 

PARDOX. 

I.  Tender  of  pardon  to  approver — Trial  of  approver  for  non-fulfilment 
of  the  condition  on  which  pardon  was  offered — Admissibility  in  evidence 
against  approver  of  his  statement  mide  as  an  apnrover — Meaning  of 
clause  (2),  Section  337,  Criminal  Procedure  Code,  1898. 

See  Approver,  Xo.  1.  ...  ...  ...  ...         41  F.B. 

2.  Pardon— Triil  of  person  to  whom  pardon  has  been 
tenderei — Duty  of  Court  before  which  prosecution  is  instituted 
to  find  whether  such  pardon  has  been  forfeited  — Criminal 
Procedure  Code,  1898,  Sections  337,  339. 

See  Approver,  No.  2      ...  ...  ...  ...         59 

PEXALCODK. 
Section  71. 

And    Section    379— o  -Theft— P     ehment    of 

made  up  of  several  offence*. 

See  Benienee,  No.  2        ...  ...  ...  5g 

Section  73. 

&§6 Sentence,  N<>.  1         ...  ...  t#<  o- 

Se-tion  124  (a). 

Sedition— Inability  of  print*    — /'  -,n2/  0y 

knowledge. — Held,     that    under  Section    121    A    of    fcha    Indian 

Penal    Code,  an   amended,  the  registered   printer   of  a  paper  is  liable 

to  be   convicted  for   a   seditious    articlo     which     appears    in    it  and 

cannot  escipe  responsibility   on  a  plea   of   temporary    absence,    want 

of  actual  knowledge,  consent,  or  intention,  even    if  proved.     Ram    Nath 

r.  King-Emperor  ...  ...  ...  , 

••1         1 

Section  183. 

And  Section   ]8S— Resistance    to   taking  of    property    by    the 

authority  of  a  /  '  —  Warm  it  of  attachment  not  in  l*gal 

form.— Held,   that  where   a  Sheriff    wai  resisted    in    attaching 

property  under   a   defective    warrant    issued   by  a   Civil    Cjart  the 
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accused  was  not  guilty  of  an  offence,  either  under  Section  183  or 
186,  Peual  Code.  When  a  warrant  is  for  attachmeut  of  articles  in 
possession  of  the  jadguient-debtor,  the  Sheriff  has  no  authority  to 
attach  articles  said  to  belong  to  judgment-debtor,  but  in  the  possession 
of  a  third  person.     Prabh  Dxal  v.  King-Emperor  ...  ...         49 

Section  186. 

1.  Obstructing  public  servant  in  discharge  of  public  functions — 
Penol  Code,  Section  186. — Held,  that  mere  posting  up  of  placards 
asserting  a  title  to  a  property  which  was  about  to  be  auctioned 
by  the  Nazul  Department  does  not  constitute  the  offence  of  voluutarily 
obstructing  a  public  servant  in  the  performance  of  his  public 
function  within  the  meaning  of  Section  186  of  the  Indian  Penal 
Code.    King-Emperor  v.  Gopal  Rai  ...  ...  ,,.         7 

2.  Penal  Code,  Section  186 — Obstruction  to  illegal  attachment  — 
Discharge  of' public  function*,  meaning  of. — The  words  "public 
functions  "  in  Section  186  of  the  Indian  Penal  Code  do  not  cover 
ultra  vires  acta  of  a  public  servant,  and  therefore  in  a  case  where  a 
Collector  acting  ultra  vires  issued  a  warrant  of  attachment  of  accused's 
movnble  property  and  the  accused  resisted  tho  peons  who  came  to 
execute  that  warrant,  held,  that  the  accused  was  not  guilty  of  an 
offence  under  Section  186.     Kino- Emperor  v.  Himayat  All...  ,„         10 

Section  188. 

Disobedience  to  order  duly  promulgated  by  public  servant— Order 

to  "  ahstainfrom  a  certain  act"— Criminal  Procedure  Code,  1898 

Section  I44-. — Hdd,  that   in    order    to   sustain   a    charge    under 

Section    188  of  the  Indian   Penal     Code,   the   order  disobeyed    must 

be    in    writinsr.   and    duly   promulgated   and  directed  to  the    accused. 

Mul  Raj  v. King-Emperor  or 

•••  ,l-  •••  oo 

Section  201. 

Causing  disappearance  of  evidence  of  a  crime.  —Where  accused 
finding  in  her  house  the  dead  body  of  a  girl  who  had  been  mur- 
dered by  her  son,  locked  the  outer  door  without  moving  the 
corpse  or  concealing  it,  hdd,  that  she  was  not  guilty  of  an  offence 
of  causing  disappearance  of  evidence  of  a  crime  under  Section  201 
of  the  Indian  Penal  Code.     King-Emperor  v.  Rajan  ...  ...         53 

Section  211. 

See  Falta  Oharge  ...  ,.> 

Section  292. 

See  Obscene  Publication  ,,.  «r 

"•  •••  •••  Oil 

Section  361. 

And  Sections  366,  368— Kidnapping  from  lawful  guardianship - 
Lnivful  guardian— Muhammadan  Law. 

See  Kidnapping  ,,,  oq 
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PENAL  CODK-(concld.). 

Section  381. 

Theft  by  unpaid  apprentice— Penal  Code,    Section   381 Field, 

that  an  unpaid  apprentice  is  a  servant  within  the  meaning  of 
Section  381,  Indian  Penal  Code,  and  may  be  convicted  under" that 
section  in   respect  of  theft  of  property   in  the  possession  of  his  employer. 

Sohan  Lal  p.  King-Emperor  *  ...        50 

; ion  -ill. 

See  Joinder  of  Charges,  Nos.  2  and  3  ...  ...     3,  51 

See  Stolen  Property,  No.  2  ...  ...  ...         20 

noi  417. 

See  Cheating  ...  >i§  >#i  4 

Samoa  410. 

See  Cheating  ...  ...  .,  ti,  4 

Section  425. 

See  Mischief  ...  ...  iit  t>  24 

Section  441. 

See  Criminal  Trespass   ..  ...  .,  13,1828 

1.  And  Section    447 — Criminal    trespass — Re-entry  on   land** 
Omission  to  find  criminal  intent* 

Sen  Criminal  Trespass,  No.  1  ...  it  J3 

2.  And  Section    456 —    House   breaking  by    night  — Intuition 

Specification  of 

See  Criminal  'Trespass,  &  ...  ...  ...  \q 

•j.     And  Section    4*8— Entry    into  a   cattle    pen  to  prosecute 
an  intrigue  with  a  grown  up  unmurriedgirl. 

See  Criminal  Trespass,  No.  3  ...  ...  >t         28 

no*  448. 

See  Criminal  T  ...  ...  .,,  28 

156. 

See  Criminal  Ti  ...  ...  ...  18 

XT. 
1.     Obstruction  oft  '//. 

38,  186  ...10,  7,10 

to  order  duly  promulgated  by  public  *  /  oant. 
See  Penal  Cod> ;.  .  188  ...  .,  3,3 
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PUNJAB  MUNICIPAL  ACT,  1891. 
Section  26. 

And    Sections   122,  169 — Extraordinary  powers  of President  in 

case  of  emergency  —  Notice  'issued  by  the  President  under  Section  122 
to  mnke  drainage  improvements — Legality  of  such  notice  without  proof 
of  (Viergency. — Accused  was  convicted  and  fined  for  not  complying  with 
a  notice  issued  hy  the  Municipal  Committee  of  Simla  under  Section  122 
of  the  Punjab  Mm  icipal  Act  of  lb91.  The  notice  was  signed  by  the 
Secretary  and  purported  to  be  given  under  the  authority  of  the 
President  vested  in  l>im  by  Section  26  of  the  Act.  Tl  ere  was  no 
proof  on  the  record,  either  that  the  necessaiy  requirements  of  Section  26 
existed,  or  that  its  conditions  were  observed. 

Hell,  reversing  the  conviction  and  sentence,  that  the  notice 
was  ultta  vires  inasmuch  as  there  was  no  protf  that  the  requirements 
of  Section  26  existed.   Puran  Mal  r.  Kjng-Empekor  ...  ...         26 

Section  92. 

Sanction  to  ow Id—  Necessity  to  commence  luilding  within  the 
period  fixed  ly  clause  \6)  of  Section  92,  meaning  of.— He'd,  that 
where  a  person  after  obtamirg  per misnen  under  Sution  92  of  the 
Punjab  Municipal  Act  commenced  buildirg  wilbin  the  period  fixed 
by  clause  (6)  of  that  section,  it  is  not  obligatory  for  him  to  proceed  with 
the  building  until  completion. 

He  is  at  liberty  to  commence  and  finish  each  separate  part  of  the 
bnildiDg  as  sanctioned  at  any  time,  thereafter  convenient  to  him, 
provided  he  has  commenced  some  part  of  the  building  operations 
within  the  period  of  one  year  from  the  date  of  sanction.  Banwaei  Lal 
v.  King-Emperor  ...  ...  ...  ...  61 

Section  164 

Placing  moras  on  a  public  street— Obstruction  to  the  public. — 
Held,  that  the  placing  of  moras  by   a   shopkeeper  in  front   of  his 
shop  on  a  public  street  amounts  to  an  obstruction    within  the  meaning  of 
Section  161  of  the  Punjab  Municipal  Act.     Gijasi  Bam  v.  King-Emperor         45 

Section  169. 

And  Scciivus  5,  15,  28— Disobedience  of  order  of  a  Committee  not 
legally  constituted.-  Held,  that  an  order  of  a  Municipal  Committee 
jasstd  at  a  meeting  presided  over  by  a  President,  who  was  neither 
elected  nor  Rppcynted  as  a  number  .  f  tho  Committee,  nor  its  President 
as  required  by  Seeti.  n  15  of  the  Punjab  Municipal  Act,  being  materially 
defective  and  invalid,  a  person  cannot  be  convicted  under  Section  169 
for  non-compliance  therewith.     Ciianda  v.  King-Emperor         ...  ,.,         46 


INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME.  xxi 


The  references  are  to  the  Ncs.  given  to  the  cases  in  the  "  Record." 


No. 


R 
RAILWAYS  ACT,  1890. 

Section  112. 

Travelling  on  a  raihcay  icithout  a  proper  ticket — Omission  to  find 
criminal  intent. — Held,  that  mere  entry  into  a  railway  carriage 
without  ticket  does  not  constitute  an  offence  within  the  meaning  of 
Section  112  of  the  Railway  Act  without  evidence  that  the  accused 
entered  the  carriage  with  intent  to  defraud  the  Railway  administration. 
Kixg-Emferok  v.  Atacllaii  ...  ...  ...  ..  27 

Section  lib  (2). 

Standing  on  the  footboard  of  a  raihcay  carriage  when  in  motion  — 
"  Passenger." — Meaning  of — Held,  that  a  person  who  goes  to  a 
railway  station  to  gee  another  peison  off  aud  intentionally  remains  on  the 
footboard  of  a  carriage  after  the  train  has  started,  is  a  "  passenger  " 
within  the  meaning  of  Sect'on  118  (2)  of  the  Indian  Railways  Act, 
390,  and  is  liable  to  be  convicted  under  that  section.  Ncr  Muhammad  v. 
Kixg-Empebor  ...  ...  ..  ...  ...       31 

RECOGNIZANCE  TO  KEEP  PEACE. 

1.  Scorify  for  keeping  the  pence— Discharge  of  person  called 
upon — Power  of  District  magistrate  to  ord-r  further  enquiry —Ac- 
cused person. 

See  Criminal  Procedure  Cod*,  1898,  Section  437,  Nos.  1  and   2.     33,42 

2.  Security  to  kiep  the  peace— Competency  of  Appellate  Court 
to  require  surh  security— Criminal  Procedure  Code,  1898,  Section 
]Q6.—  U>id,  that  under    sub-section    3    to   Section    106,  Criminal 

Procedure  Code,  an  Appellate    Court  in    Criminal  cases  is    competent  on 
an  appeal  by  a  prisoner  to  demand  security  to  keep  the  peace  after  the 
expiiation  of.his  sentence.     ,Mh:an  Bakhmi    r.  King-Emperor  ...  21 

UK  VISION. 

See  Criminal  Procedure  Code,  1838,  Section    437. 

1.  Security  fur  good  behaviour— Forfeiture   of  hand — Appeal 
■i,  and  revision  of  orders  of,   forfeiture — Criminal    Procedure 

Code,  1898,  Sections  bl-'t,  "ilo 

See  Appeal,  No.  2  ...  ...  ...  t><         15 

2.  Criminal  Procedure  Cod',  1898,  Section  439— R>  vision 
—  Faib'  Mention    to   prom  previous   convictions   Practice 

Chief  Court.— -New  trial — In  a  case  whero  evidence  of  tho 
previous  convictions  for  similar  offences  of  an  accused  was  not  given  at 
the  trial,  held,  th"t  the  Chief  Court  will  not  interfere  in  exercise  of  its 
powers  of  revision  and  dirtct  anew  trinl  in  order  to  enable  the 
prosecution  to  supplement  the  record  by  producing  fresh  evidence  bearing 
on  the  (juestiou  of  punishment  or  enhancement  of  the  sentence. 
King-Emperor  v.  Makhan  ...  ...  „,  19 
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REVISION- (crncld.J. 

8.     Criminal  Procedure  Code,   1898,  Section  489— Re vision— 
Discovery    subsequent  to   conviction    that   accused  is  an  habitual 
offender —New  trial—Practice  of  Chief  Court.— In  a   case   where 
at  the  time    of    passing  sentence  the  Magistrate  was  not   aware  that  the 
accused  (who  had    five  previous  convictions   for  similar    offences)    had 
been    pievionsly  convicted    of  offences    which    rendered  him    liable    to 
enhanced  punishment,  held,    following    Empress   v.    Sham     Singh.     (36 
P.   E.,  1884,    Cr.,    F.    B.,)    that  the  Chief   Court   would  notinteifere 
on  the  Revision  side    and   direct  a   new    trial  in   order  to  enable   the 
prosecution    to   procure   formal    proof    bearing     on     the     question   of 
enhancement  of  the  sentence.     King-Empeuor  t\  Nub  Muhammad 

s 

SANCTION  TO  PROSECUTE. 

See  Complaint,  No.  o  ...  ...  ... 

Sanction  to  prosecute — Sanction   by  District   Magistrate  as  an 

Appellate  Court — Jurisdiction  of  Sessions   Judge    to   revise   such 

ordf) — Grounds    for     sanction — JHscet ion-  Criminal   Procedure 

Code,  189*,  Section  1^5  (6),   (7).— Held  that  under  clause  (7)    of 

Section  195  of  the  Code  of  Criminal  Proceduie,  a  Sessions  Judge  has  no 

jurisdiction  to  interfere  with  an   order   of  a   District  Magistrate   who, 

after  hearing  an  appeal    undtr  Section    407    against   a  conviction    for 

theft  by  a  2nd  class  Magistrate,  gave  sanction  for  the  prosecution  of  the 

complainant  under  Section  211,  Indian  Penal  Code. 

Held,  also,  that  sanction  for  prosecution  of  a  complainant  on  a  cbar^o 
under  Section  211  of  the  Penal  Code  should  not  ordinarily  be  granted  by 
an  Appellate  Court  when  reversing  a  reasoned  and  strongly  expressed 
judgment  of  a  Subordinate  Magistrate  convicting  the  accused  merely 
because  it  happens  to  take  a  different  view  of  the  facts  of  the  case. 
Budh  Ram  v.  King-Emperor  ...  ...  ...  .... 

SECURITY  FOR  GOOD  BEHAVIOUR. 

Criminal  Procedure  Gode,  1898,  Sections  110,  122,  125— Security 
for  good  behaviour — Power  of  Magistrate  to  demand  fresh  sureties. — 
Held,  that  where   security  furnished   by  a  person   for   good   behaviour 
has  once  been  accepted,  a   Magistrate    has    no   power    subsequently   to 
order  him  to  furnish  other  security  of  a  particular  class.     King-Emperor 
v.  Pirya  Lal 
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Liability  of  printer  for  a  seolitious  article  — Plea  of  absence  and 
want  of  knowledge. 
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No.  1. 

Before  Mr.  Justice  Robertson. 

RAM  NATH- APPELLANT. 

Versus 

KING-EMPEROR -RESPONDENT. 

Criminal  Appeal  No.  540  of  1904. 

Penal  Code,  Section  124  A— Sedition — Liubility  of  printer — Plea  of 
absence  and  leant  of  knoickledge. 

Held,  that  under  Section  124  A  of  the  Indian  Penal  Code  as  amended 
the  registered  printer  of  a  paper  is  liable  to  be  convicted  for  a  seditions 
article  which  appears  in  it  and  cannot  escape  responsibility  on  a  plea  of 
temporary  absence,  want  of  actual  knowledge,  coosent,  or  intention,  even 
if  proved. 

Q'icenEnprcsi  T.  Bal  GinjaV.  Bal    ('), 

referred  to. 

Appeal  from  the  ordnr  of  H.  A.   §  juire,  District  Magistrate, 

Amritsar,  dated  8th  August  1904. 

Lajpat  Rai,  for  appellant. 

Turner,  Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : 

Robkrtson,  J.— Tr  is  admitted  that  the  appellant  was  the  27th  Oct.  1904 
registered  printer  of  the  paper  which  contained  the  article  in 
question,  and  it  is  fully  admitted  that  the  terms  of  the  article 
itself  unquestionably  constitute  an  offence  under  Section  124  A. 
The  only  points  urged  on  appeal  are  that  the  convict,  appeUant, 
was  in  fact  absent  from  Amritsar  when  this  particular  i*8ne  n 
printed,  aud  is,  therefore,  not  responsible  for  it,  and  further, 
that    even    if  ,    the    mauner    in    which    the    printing    is 

nducted  is  such  as  to  negative  any  conclusion  th  if  th? 
appellant  read  the  article  or  had  any  knowledge  of  its  contents 
and  any  intention  of  publishing  it  or  of  ytliing  to  bring 

or  attempt  to  bring  into  hatred  or  contempt  His   Majesty  or  the 
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Govornment  established  by  law  in  British  India  and  it  was 
urged  that  this  being  so  he  cannot  be  properly  convicted  under 
Section  124  A. 

This  is  what  I  have  to  consider.  Great  stress  was  laid  by 
Mr.  Lajpat  Rai  in  support  of  his  contention  on  some  expressions 
used  by  Strachey,  .1.,  in  his  charge  to  the  jury  in  the  famous 
Tilak  case  (Queen- Empress  v.  Bal  Gangodhar  Tilah  and 
Keshan  Mahadev  Bal  0).  Unfortunately  for  the  force  of  this 
argument  the  Section  124  A  which  applied  to  the  case  when 
tbat  charge  was  delivered  has  been  amended  in  a  very  material 
degree.  Formerly  Section  124  A  ran  as  follows:  "  whoever  by 
11  words,  either  spoken  or  intended  to  be  read,  or  by  signs,  or 
"  by  visible  representation  or  otherwise,  excites  or  attempts 
"  to  excite  feelings  of  disaffection  "etc.,  etc."  The  section  however 
now  runs  quite  differently,  "  whoever  by  words  either  spoken 
"  or  written  or  by  signs,  or  by  visible  representation  or  other- 
wise, brings  or  attempts  to  bring  into  hatred  or  contempt,  or 
"  excites  or  attempts  to  excite  disaffection,  etc.,  etc ."  The  summing 
up  therefore  quoted  to  me  has  no  application  to  the  law  as  it 
stands  at  present,  as  it  has  undergone  material  alteration  on 
the  very  point  dealt  with.  Nor  is  there  any  force  in  the 
contention  that  Section  124  A  does  not  contemplate  the  conviction 
of  the  printer  of  seditions  matter  as  such,  that  Section  292  and 
Section  501  of  the  Indian  Penal  Code  specifically  mention 
printing  as  one  of  the  forms  of  the  offence,  of  any  force  whatever, 
for  in  neither  of  those  sections  is  the  mere  act  of  printing  the 
essence  of  the  offence,  in  both  something  more  is  necessary  to 
the  offence.  In  Section  292  it  is  "or  prints  for  sale  or  hire" 
and  in  Section  5C1,  it  is  necessary  that  the  printer  should  know 
or  have  good  reason  to  believe  that  the  matter  is  defamatory. 
In  neither  of  these  cases  does  the  offender  stand  in,  So  to  speak, 
any  special  fiduciary  relation  to  the  public.  But  in  this  case 
the  accused  is  the  registered  printer  of  the  paper  in  which  the 
seditions  matter  appeared,  and  under  Section  7  of  tho  Act,  XXV 
of  1867,  he  must  be  held  to  be  the  printer  of  every  portion  of 
every  periodical  work  whereof  the  title  shall  correspond  with 
the  title  of  the  periodical  mentioned  in  the  declaration,  unless 
the  contrary  is  proved.  I  take  it  that  "  unless  the  contrary  is 
"  proved  "  alludes  to  the  fact  that  he  is  the  printer,  for  he  might 
have  ceased  to  be  so,  and  does  not  refer  merely  to  temporary 
absences  during  which  his  work  might  bo  carried  on  by  subordi- 
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nates.  I  take  it  that  the  section  means  that  so  long  as  he  is  the 
registered  printer,  and  the  printer  in  fact,  he  must  be  held 
responsible,  not  that  he  can  escape  responsibility  by  mere 
temporary  absence  and  want  of  actual  knowledge  even  if  proved. 
Td  hold  this  would  be  to  destroy  almost  entirely  the  value  of 
the  responsibility  laid  npon  a  registered  printer  by  Act  XXV 
of  1867.  The  burden  of  proving  that  he  was  not  the  printer 
in  fact  is  clearly  thrown  upon  the  accused  by  Section  7  of  that 
Act,  and  I  agree  with  the  lower  Court  that  he  has  failed  to  lift 
that  burden,  and  to  prove  even  his  temporary  absence. 

I  hold  therefore  that  accused,  appellant,  printed  the 
seditious  matter  which  is  the  subject  of  this  charge  and  has 
committed  the  offence  of  bringing  into  contempt  and  hatred  ihe 
Government  of  this  country.  It  is  very  important  to  rcte  that 
as  Section  124  A  now  stands  the  offence  is  independent  of  in- 
tention. If  a  man  does  something  defined  in  the  first  part  of 
the  section,  which  brings  Government  into  hatred  and  contempt, 
that  fact  independently  of  his  intention  constitutes  the  offence. 
There  can  be  no  doubt  in  this  case  that  the  accused  has  by  words 
spoken,  or  written,  or  by  signs,  or  visible  repiesentation  or 
otherwise,  brought  into  contempt  or  hatred  the  Government 
of  India.  It  is  not  necessary  to  waste  time  in  pointing  out  that 
an  action  must  be  held  to  have  its  natural  results,  the  article  is 
clearly  calculated  to  bring  into  hatred  and  contempt  the  subject 
of  attack,  it  was  printed  by  appellant  for  sale,  he  receiving 
payment  therefor,  and,  whether  the  influence  of  the  paper  was 
great  or  small,  he  has  committed  the  offence. 

There  can,  however,  be  no  doubt  that  in  considering  the 
question  of  punishment  we  are  bound  to  look  into  the  whole 
facts  of  the  case.  It  is  urged  that  in  this  case  the  paper  is 
lithographed,  not  set  up  in  tvpe,  and  that  all  that  the  accused, 
appellant,  did  or  had  to  do  was  to  lay  the  prepared  sheet  on  the 
stone,  and  strike  off  a  copy.  He  had  no  type  to  set  up  and  no 
occasion  to  read  the  content*:.  If  a  mistake  had  to  be  corrected 
on  the  stone  he  usually  made  the  correction,  but  even  then  he 
would  not  read  the  whole  paper,  and  the  work  could  be  left 
almost     entirely     to     subordinates.  I      remuneration     for 

lithographing  each  copy  was  only  4  annas.  It  cannot  therefore  bo 
held  that  his  share  in  the  guilt  of  publication  at  all  approaches 
that  of  the  responsible  printer  of  a  paper  which  has  to  be  set 
up  in  type  and  with  the  contents  of  which  he  matt  be  assumed 
to   be  acquainted,   at    the  same    time    the  and    is 

intended  to  throw,  much  responsibility  ujh)u  those  who  print  such 
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seditious  matter,  while,  therefore,  I  think  it  not  necessary  to 
issue  notice  to  show  cause  why  the  sentence  should  not  bo 
enhanced,  I  am  unable  to  see  any  good  reason  for  reducing  the 
sentence.     The  appeal  is  dismissed  accordingly. 

Appeal  dismissed. 

No.  2. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr,  Justice 

Rattigan. 

BBAGWATI  DIAL,— APPELLANT, 
Appellate  Side.  <  Versus 

(  THE  KING-EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  589  of  1901. 

Criminal  Procedure  Code,  1898,  Sections  233,234,235  (1)  -  Misjoinder 
of  charges  — Distinct  offences. 

The  appellant  was  tried  and  charged  in  one  trial  with  (a)  three 
different  offences  under  Section  4G7  of  the  Indian  Penal  Code  of  forging 
certain  cheques,  (f )  under  Section  420  for  cheating  in  respect  of  those 
cheques,  and  (c)  under  Section  477  A  for  falsifying  account  books  in 
order  to  conceal  his  forgery  of  those  cheques. 

Held,  that  having  regard  to  the  terms  of  Section  233  of  the  Criminal 
Procedure  Code,  the  trial  was  illegal, 

Subrahmania  Ayyur  v.  Empeior  (*)  cited. 
Appeal  from  the  order  of  A<  E.  Martineau,  Esquire,  Sessions  Judge, 
Lahore  Division,  dated  29tk  August  1904. 
Grey,  Roshan  Lai,  and  Gopal  Chand,  for  appellant. 
Turner,  Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
\st  Nov.  1904.  Rattigan,  J.— Accused,  appellant,   was    tried   in  the   Court 

of  the  Sessions  Judge,  Lahore,  and  convicted  upon  the  following 
charges,  namely : 

(1)  that  on  the  loth    August,  19th    September   and    15th 

October  1903,  at  Lahore,  he  did  forge  three  cheques 
for  Rs.  30,  Rs.  70,  and  Rs.  5-12  respectively,  and 
did  thereby  commit  offences  punishable  under 
Section  467,  Indian  Penal  Codo ; 

(2)  that  on  or   about   the  said    dates,   at    Lahore,   he,  by 

cheating  the  Commercial  Bank,  did  dishonestly 
obtain  payment  of  the  said  sums  and  thereby  did 
commit  offences  punishable  under  Section  420 
Iudian  Penal  Code  ;  and 
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(3)  that  on  or  about  the  said  dates,  at  Lahore,  in  the 
course  of  the  commission  of  the  said  forgeries,  he, 
being  a  clerk  in  the  employ  of  the  Commercial 
Back,  did  wilfully  and  with  iutent  to  defraud 
falsify  books  and  accounts  belonging  to  the  said 
Bank,  which  had  been  received  by  him  on  behalf 
of  the  said  Bank  and  did  thereby  commit  offence  s 
punishable  under  Section  477  A,  Indian  Penal  Code. 

Accused  has  appealed  to  this  Court  and  the  first   point  urged 

on  his  behalf  by  his  learned  counsel  is  that  the   trial   was  bad  for 

misjoinder  of    charges.     The   argument   is    that    three   separate 

and  distinct   forgeries  are  alleged*  to  have   been    committed   by 

the  appellant,   and  that,  while  it  may    be  conceded,  for  the  sake 

of  argument,  that  he   could   have   been    rightly   charged    in   one 

trial  with  each  case  of   forgery  and    with  the  further   offences   of 

cheating     and    falsifying   account    books     in    respect    of    each 

particular  forgery,  it  was  illegal  to  charge   him    in   one   and   the 

same  trial  with  three  separate  and  distinct  forgeries   and   the  acts 

of   cheating   and   falsifying   account    books  in  respect   of   these 

separate   forgeries.     In    other   words,   Mr.    Grey   contends   that, 

though,    under      Section    234,    Criminal     Procedure    Code:    the 

appellant  might  lawfully  have  been    tried    in    one  trial  in  respect 

of  the  forgeries  of   all  three  cheques,   and  that   though  he  might 

lawfully  have  been  tried  in  one   trial  of   forgery   of   cheque  A ,  of 

cheating  in  respect  of  cheque  A,  and  of   falsifying   account    books 

in  order  to  conceal  his  forgery  of  cheque  A,  it  was   illegal    to  try 

accused  in  one  trial  (1)  of   forging  cheque  A,   cheating  in  respect 

of  cheque  A,  and  falsifying  account  books    to  conceal  the  forgery 

of  cheque  A  ;  (2)  of  falsifying   cheque  B,  of   cheating  in  respect 

of  cheque  B,   and   of   falsifying   account    books   to   conceal   the 

forgery  of  cheque  B  ;  and  (3)  of  falsifying  cheque  C,  of  cheating 

in  respect  of  cheque  C,  and  of  falsifying  account  books  to  conceal 

the  forgery  of  cheque  0. 

In  reply  to  this  argument  the  learned  Government  Advocate 
contends  that  Section  235  of  the  Criminal  Procedure  Code  must 
be  read  into  Section  234,  and  that  if,  in  the  case  of  a  single  act 
of  forgery,  acts,  which  are  so  connected  with  that  act  of  forgery, 
.  cheating  and  falsifying  account  books)  as  to  form  the  same 
transaction,  can,  under  Section  235,  be  tried  at  one  trial  for  tho 
offence  of  forgery,  then,  under  the  combined  effect  of  Sections 
',  three  distinct  offences  of  forgery  and  the  acts  closely 
connected  with  each  of  the  forgeries,  can  rightly  be  tried  at  one 
trial  for  the  offences  of  the  forged 
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We  are  unable  to  accept  this  argument.  The  general  mle 
is  laid  down  in  Section  232,  and  is  to  the  effect  that  for  evciy 
distinct  offence  of  which  any  person  is  accused  there  shall 
be  a  separate  charge  and  every  such  charge  shall  be  tried 
separately.  To  this  general  rule  the  Code  has  expressly  made 
certain  exceptions  and,  unless  the  particular  case  falls  within  the 
strict  letter  of  the  sections  which  make  provisions  for  the 
exceptions,  the  general  rule  must  be  rigidly  adhered  to, 
otherwise  the  trial  is  illegally  conducted,  Subrahmania  Ayynr 
v.  Emperor  (x).  For  the  purposes  of  the  present  case  the 
sections  which  provide  for  exceptional  circumstances  and  which 
are  relevant  are  Sections  234,  235  of  the  Code.  In  the  first 
section  it  is  provided,  inter  alia,  that  "  when  a  person  is  accused 
"  of  more  offences  than  one  of  the  same  kind  committed  within 
"  the  space  of  twelve  months  from  the  first  to  the  last  of  such 
11  offences,  he  may  be  charged  with,  and  tried  at  one  trial  for, 
"any  number  of  them  not  exceeding  three."  Then  comes 
Section  235,  the  first  (and  only  relevant)  clause  of  which 
provides  that  "if,  in  one  series  of  acts  so  connected  together  as 
"  to  form  the  same  transaction,  more  offences  than  one  are 
"  committed  by  the  same  person,  ho  may  be  charged  with,  and 
"  tried  at  one  frial  for,  every  such  offence." 

It  is  obvious  that  the  general  rule  laid  down  in  Section  233 

has  been  enacted  for  the  benefit  of   accused  persons  and  that  no 

departure  from  the  general  rule   is    permissible,   unless    it   falls 

within    the   strict   letter    of    the    law,    which    enumerates    and 

specifies  the  exceptions  to  that  general   rule.     As    we   read   the 

Code,  Section  234   makes  provision  for  one    class  of  exceptional 

cases,  and  Section  235  for   another  and  distinct   class,   and   the 

Courts  are  not  justified  in    adding  to  the   very  limited   number 

of  exceptions,  all  of  which  are  most  carefully  provided  for,  by  so 

reading  Section  235  as  to   enable  the  Courts  to  try  at   one   trial 

not  only  three  offences,   but  acts  which  are   so   connected   with 

each  of  those  as  to  form  part  of  each  such  transaction,  such  acts 

themselves  constituting  more  offences  than  one.     To  so  construe 

these  sections   would  bo   to   hold    that    the  word    "  offences  "  in 

Section  234  means  not  only  the    three  offences,    which    may   be 

tried  at  one  trial,  but  also  every  act,    in    itself  an  offence,  which 

is  so  connected  with  each  of   those  offences    as    to   form  part  of 

the  same  transaction  as  each  offence.     We  do  not  think  that  this 

was  the  intention  of  the  Legislature,  but,  however  this  may   be, 

we  do  not  consider  that  we  are  justified  in  going  beyond  the  .strict 

(x)  I.  L.  R.,XXV  Mad.,  61,  P.  0. 
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letter  of  the  sections  in  question.  And  in  this  connection  we 
are  of  opinion  that  the  addition  of  clause  (2)  to  Section  222 
makes  it  clear  that  the  word  "  offence  "  as  used  in  Section  234 
was  not  intended  to  include  every  act  so  connected  with  that 
offence  as  to  form  part  of  the  same  transaction.  "We  hold, 
therefore,  that  in  the  present  case  the  trial  was  illegal  and  must 
be  set  aside,  aud  we  order  accordingly.  We  direct,  however, 
that  the  accused  appellant  be  re-tried  in  accordance  with  law 
for  the  offence  which  he  is  alleged  to  have  committed. 

Appeal  alloiced. 


NO.  3- 

Before  Mr.  Justice  Chatterji,  CLE. 

KING-EMPEROR 

sus 

SUNDER  SINGH  AND  OTHERS. 

Criminal  Revision  No.  1137  of  1904. 

Criminal  Procedure  Code,  1898,  Sections  233,  239— Misjoinder  of 
charges — Joint  trial  for  distinct  offc: 

Held,  thnt  the  offences  of  theft  and  receiving  stolen  property  under 
Sections  379  and  411  of  the  Penal  Code,  when  the  two  offences  were  not 
simultaneously  committed,  cannot  be  treated  as  the  "  same  transaction  " 
within  the  meaning  of  Section  239  of  the  Code  of  Criminal  Procedure  and 
cannot  be  jointly  tried. 

reported  by  A.  E.  Martine.au,  Esquire,  Sessions  Judge,  LaJiore 
Division,  on  24th  August  1904. 

Ganpat  Rai  and  Hukam  Chand,  for  accused. 
The   case    was   forwarded    for   revision   on   the     following 
grounds : — 

In  this  case  accused  Nob.  1,  2,  3,  5  and  6  were  charged  with  theft  of 
some  railway  sleepers,  and  accused  No.  4,  Kesar  Sincrli.  was?  charged  with 
dishonestly  receiving  part  of  the  stolen  pr  jection  was  taken  at 

the  outset  that  the  accnsed  could  not  be  tri«-d  jointly,  but  the  Magistrate 
overruled  the  objection,  and  held  that  the  offences  formed  part  of  the 
same  transaction  and  that  the  accused  conld,  therefore,  bo  tried  together, 
under  Section  239  of  the  Criminal  Procedure  Code. 

It  has,  however,  been  held  by  the  Calcutta  Hi^h  Court  in  Bishnu 
Banuar  v.  The  Eutprtu  (l),  a  case  similar  to  the  present  one  — that  such  a 
joinder  of  charges  is  illegal.  The  Judges  remarked  in  that  case  that  "  tho 
"  offence  of  dishonestly  receiving  stolen  property  from  a  person     who  haa 


Revision  Side. 
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"  stolen  that  property  cannot  be  regarded  ns  an  offence  committed  in  the 
"  same  transaction  as  the  theft  itself,  unless  it  bo  in  a  case  where 
"  simultaneously  with  the  offence  of  theft  the  offence  of  receiving  stolen 
"  property  is  committed." 

In  the  present  case  the  receiving  of  stolen  property  by  Kesar  Singh 
is  alleged  to  have  taken  place  after,  and  not  simultaneously  with,  the 
theft. 

It  appears  to  me,  therefore,  that  the  joint  trial  was  illegal.  The 
proceedings  are  not  merely  irregular,  but  are  void  (see  Jang  v.  Queen- 
Empress  (J). 

I  forward  the  record  to  the  Chief  Court,  and  recommend  that  the 
conviction  be  quashed  and  a  re-trial  ordered.  I  admit  the  accused  to  bail 
of  Rs.  200  each  pending  the  orders  of  the  Chief  Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

24th  Oct.  1904.  Chatterji,  J.— The  joiut  trial  of  the  accused  in  the  Magistrate's 

Court  was  illegal,  and  this  has  been  ruled  by  the  Privy  Council. 
I,  tberefore,  quash  the  proceedings  and  the  conviction.  As 
regards  re-trial,  I  pass  no  order  as  the  accused  have  been  nearly 
six  months  in  the  lock  up  before  conviction  and  have  undergone 
about  twelve  days  of  imprisonment  under  the  sentences  awarded 
by  the  Magistrate.  They  have  really  undergone  more  than 
enough  imprisonment  even  on  the  supposition  that  they  are 
guilty.  But  of  conrse  my  order  will  not  prevent  a  fresh  trial  if 
the  District  Magistrate  thinks  fit  to  take  further  proceedings. 

Conviction  set  aside. 

Hole. — The  case  noted  below  raised  substantially  the  same  question 
as  that  decided  in  the  above  case  and  may  bo  conveniently  read  in 
connection  with  it. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

KIRPA  RAM-PETITIONER, 

Retision  Side.   1  Versus 

t  THE  KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  102G  of  1904. 

Petition  for  revision  of  the  order   of  T.  J.  Kennedy,    Esquire,  Sessions  Judge, 
Amlala  Division,  dated  titli  Auaust  1904. 

,        Grey  and  Sukh  Dial,  for  petitioner. 

Turner,  Government  Advocate,  for  respondeat, 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

2nd  November  1904.  Clark, 0.  J.  —  It  is  admitted  by  the  learned  Government  Advocate  that 

there  has  been  a  misjoinder  of  persons  in  this  trial,  and  that  the  stealing 
and  receiving  of  the  stolen  property  were  not  parts  of  the  same  transaction 
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and  thai  Section  239,  Criminal  Procedure  Code,  does  net  apply—  vido 
Singara  v.  King-Emperor  ('),  and  Bishnu  Banicar  v.  The  Emprets  (*).  Tho 
conviction  of  and  sentence  on  Kirpa  Sam  is  therefore  set  aside,  and  ho 
is  ordered  to  be  re-tried. 


Revision  Sidi. 


No.  4. 
Before  Mr.  Justice  Chatterji,  C.  I.  E., 
JAHA.NA  AND  OTHERS -PETITIONERS, 
Venus 

THE  KING-EMPEROR,- RESPONDENT. 

Criminal  Revision  No.  711  of  1904. 

Cheating — Cheating  ly  personation— Penal  Code,  Sections  417,  419. 

The  accused  by  falsely  representing  F,  a  notorious  and  practised 
gambler  well  skilled  in  all  the  tricks  of  gambling,  to  be  a  rich  Seth, 
induced  the  prosecutor  to  gamble  with  him,  on  the  representation  that  the 
Seth  would  fall  an  easy  prey  if  the  prosecutor  gambled  with  him,  and  he 
the  prosecutor  was  thus  induced  to  part  with  all  his  property,  held  that 
these  facts  were  sufficient  to  sustain  a  conviction  for  abetment  of  cheating 
under  Sections  417  and  419  of  the  Indian  Penal  Code. 
Petition  for  revision  of  the  order  of  Khan  Bahadar  Abdul  Ghifur 
Khan,  Sessions  Judge,  Jhelum  Division,  dated  \8th  Ayril  1904. 

Harsukh  Rai,  for  petitioners. 

The  judgment  of  the  learned  Judge  was  follows  : — 

Chatterji,  J. — This  application  and  No.  826  arise  out  of  the     1  Ith  Aug.  1904. 
same  case,  and  will  be  disposed  of  by  one  judgment. 

The  facts  are  given  in  the  judgment  of  the  Additional 
District  Magistrate.  The  present  accused  and  oneMoghal  Khan, 
since  acquitted  by  the  Sessions  Judge,  were  convicted  by  him  of 
dacoity  and  sentenced  to  various  heavy  terms  of  imprisonment. 
Tho  Sessions  Judge  has  acquitted  Moghal  Khan  altogether,  and 
found  the  charge  of  dacoity  to  be  unsustainable  on  the  evidence 
agaiust  any  of  tho  accused.  He  has  accordingly  altered  the 
conviction  of  tho  other  accused  to  ono  under  Section  418,  Indian 
Penal  Code,  and  reduced  the  sentences  of  Ram  llakha  Karima 
and  Fakiria,  holding  that  complainant  was  induced  to  come  to 
Fakiria,  a  notorious  gambler,  under  deception  ami  made  to  gamble 
with  him. 

It  is  sought  in  revision  to  got  the  Sessions  Judge's  oidei 
aside,  on  the  ground  that  the  new  convictions  are  unsupported  by 
any  evidence,  and  that  gambling  by  itself  is  no  offence. 

(>)  17  P.  /.'.  1908, Cr.  (•)  I  C. 
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I  have  taken  time  to  consider  my  judgment,  find  am  prepared 
to  hold  that  there  is  evidence  to  support  the  Sessions  Judge's  find- 
ing as  to  cheating,  though  the  particular  section  applied  by  him  is 
not  appropriate.  The  complainant  swears  to  the  deception,  and 
it  is  extremely  probable  that  deception  was  practised  on  him  by 
Jahana  and  the  others  except  Fakiria,  who  wrere  known  to  him. 
Fakiria  was  not,  and  was  represented  to  complainant  as  a  rich 
Seth  who  wonld  fall  an  easy  prey  if  complainant  gambled  with 
him.  It  is  admitted  that  complainant  brought  some  property 
and  cash  for  this  purpose,  but  the  lower  Courts  rightly  hold  that 
he  was  fraudulently  induced  to  do  so  by  deception.  I  see  no 
reason  whatever  to  doubt  the  correctness  of  this  finding. 

The  accused  Fakiria  admits  that  he  gambled  with  complain- 
ant and  pretends  that  he  won  all  complainant's  property  in  this 
way.  He  cannot  gainsay  gambling  and  does  not  seek  to  do  so.  The 
other  accused  pleaded  alibis,  but  both  the  lower  Courts  rightly 
disbelieved  them.  The  evidence  produced  by  the  complainant 
corroborates  his  statement  that  he  was  induced  by  deception  by 
Jahana,  and  the  two  other  accused  to  start  for  the  purpose  of 
gambling  with  the  Seth.  But  Fakiria  was  no  Seth  but  a 
notorious  and  practised  gambler,  well  skilled  in  all  the  tricks  of 
gambling,  for  whom  the  complainant  was  no  match  at  play,  The 
other  three  accused  are  thus  guilty  of  cheating,  but  the  proper 
section  is  either  Section  417,  or  abetment  of  Section  419,  Indian 
Penal  Code.  The  accused  were  tried  under  the  first  section, 
Fakiria  who  pretended  to  be  a  rich  Seth,  and  dressed  himself  as 
such,  was  guilty  oi  abetment  of  cheating  under  417  and  under 
Section  419  .The  Sessions  Judge's  finding  amounts  to  this  if  the 
section  is  changed.  Fakiria,  accused,  borrowed  clothes  and  a 
watch  for  this  purpose  from  Wadhawa.  The  explanation  he 
o-ave  of  having  intended  to  go  to  his  son's  betrothal  is  clearly  false. 

There  is  every  reason  to  believe,  as  the  Sessions  Judge 
thinks,  that  complainant  was  done  out  of  his  property  by  tricks, 
which  roused  his  indignation,  if  it  was  not  actually  forced  out  of 
his  hands,  as  the  Additional  District  Magistrate  found.  There 
is  no  reason  thus  why  the  accused  should  be  acquitted.  The 
complainant  may  have  had  an  improper  motive  in  agreeing  to 
play,  but  that  does  not  render  the  acts  of  the  accused  innocent. 

I  alter  the  convictions  as  above  and  reject  the  applications 
for  revision. 

Application  dismissed. 
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No- 5. 

Before  Mr.  Justice  Rat  tig  an. 

MUSSAJ1MAT  GHULAM  RUKI A, -PETITIONER, 

Versus 

NIAZ  ALI-RESPONDENT. 

Criminal  Revision  No.  603  of  1904. 

Criminal  Procedure    Code,   1898,   Sections   488,    528— Apt licability    of 
Section  528  to  proceedings  under  Section  488  —  Power   of  District    Magistrate 
to    withdraw    proceedings    tinder     Section    488— Maintenance    of     icife— 
Muhammadan  Law — Divorce — Iddat. 

Held,  that  Section  528  (1)  of  the  Criminal  Procednre  Code  is  applicable 
to  proceedings  nnder  Chapter  XXXVI  of  the  Code,  and  that  a  District 
Magistrate  by  virtue  of  the  powers  conferred  upon  him  by  that  section  is 
competent  to  withdraw  such  proceedings  from  a  Magistrate  subordinate 
to  himself. 

-ammat  Ghulam  Rukia  v.  Xia:  Ali  t1).    *'1   re   Pandurang  Govind 
Pujari  and  others  (*),  and  Lolit  Mohan  Moitru  v.  Surja  Kantu  Acharjee  <,*), 
referred  to. 

Held  also  that  a  divorced  Muhammadan  wife  is  entitled  to  main- 
tenance during  her  Iddat. 

In  the  matter  of  the  peiition   of  Din    Muhammad  (»),  aud  Shah  Abu 
.  Clfat  Bibi  (*),  cited  and  followed. 

Zebunnissa  v.  Mtndu  Khan  (6),  dissented  from. 

Abdur  Rahoman  v.  Sakhina  and  others  ('),  referred  to. 

Petition  for  revision  of  the  order  of  Diican  Narindra  Nath,  Lidtict 
Magistrate,  Gujrat,  dated  9th  April  1904. 

Shadi  Lai,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows: — 

Raitijan,  J. — Petitioner,  who  is,  or  rather  was,  the  wife  2ith  Oct. 
of  the  respondent,  applied  to  the  Magistrate,  1st  Class,  Gujrat, 
for  a  maintenanee  order,  under  Section  488,  Criminal  Procedure 
Code.  Inter  alia,  the  respondent  pleaded  that  the  Magistrate 
had  no  jurisdiction  and  that  the  petitioner  had  been  duly 
divorced  (the  parties  being  Muhammadans)  by  a  written  deed 
of  divorce,  dated  10th  June  1903.  The  Magistrate  held  that 
he  had  jurisdiction  to  hear  the  petition  and  to  adjudicate  thereon, 
but,  before  he  could  go  on  with  the  proceedings,  respondent 
applied  to  the   District   Magistrate    to  revise  the  Magistrate's 


(l)  19  P.  R.,  L903,  Cr.  (4)  /.  /..  K.,  V 

(■)  I.  L.  R.,  XXV  Bom.,  179.  (')  /.  L.  R.,  XIX  All.,  50  F.  B. 
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order  The  District.  Magistrate  was  of  opinion  that  the  Gujrat 
Courts  had  jurisdiction,  and  then,  as  the  proceedings  had  been 
"hanging  on"  in  the  lower  Ccuit  for  some  time,  and  as  the 
parties  had  been  sufficiently  harassed  already  by  the  long  delay, 
he  transferred  the  file  to  his  own  Court  and  proceeded  to  deal 
with  the  case  upon  the  merits.  He  decided  that,  as  the  deed 
of  divorce  was  admitted  before  him,  he  could  not  go  behind  it 
or  award  maintenance  for  the  period  of  iddat.  The  petition  was, 
accordingly,  rejected. 

Before  mc  Mr.  Shadi  Lai  urges  (i)  that  the  District 
Magistrate  acted  without  juiisdiction  in  transfening  the  file 
to  his  own  Court  and  deciding  any  point  other  than  that  of 
jurisdiction,  and  (u)  that,  in  any  event,  petitioner  was  entitled 
to  maintenance  for  the  period  of  iddat. 

In  support  of  his  first  contention  the  learned  Counsel 
referred  to  Miissammat  Ghularn  Rtdia  v.  Niaz  AH  (1),  a  case 
between  the  same  parties.  In  re  Panduravg  Govind  Pujari  and 
others  (2),  and  Lolit  Mohan  Moit/a  v.  Suija  Iiahta  A  char  jet  and 
others  (3).  It  seems  to  me,  however,  that  these  cases  are 
obviously  not  in  point.  In  the  present  case  the  District 
Magistrate  clearly  acted  in  virtue  of  the  poweis  conferred  upon 
him  by  Section  528  (1)  of  the  Criminal  Procedure  Code,  the  terms 
of  which  are  very  general  and  apply,  in  my  opinion,  to  proceed- 
ings under  Chapter  XXXVI  of  the  Cede.  Ihe  Punjab  ruling 
referred  to  by  Mr.  Shadi  Lai  merely  laid  down  that  a  petition 
under  Section  488  is  not  "  a  complaint  "  as  defined  in  Section  4 
(7t),  while  the  Bombay  and  Calcutta  cases  deal  with  the  question 
whether  Section  526  is  applicable  to  proceedings  under  Section 
145.  I  hold,  therefore,  that  the  District  Magisti  ate  had  jurisdic- 
tion to  transfer  the  proceedings  to  his  own  Court. 

Upon  the  seconed  question  I  am  of  opinion  that  the 
petitioner  was  entitled  to  an  order  for  maintenance  during  the 
period  of  iddat.  I  quite  agree  that,  when  the  marriage  tic  is 
finally  dissolved,  the  former  wife  cannot  claim  maintenance  under 
Section  488  of  the  Code,  as  she  is  no  longer  a  "  wife.  "  But  in 
the  case  of  Muhammadans  there  is  ample  authority  for  holding, 
to  use  the  words  of  the  Hedaya,  that  "  a  marriage  is  accounted 
"  still  to  subsist  during  the  iddat  with  respect  to  various  of  its 
"  effects,  such  as  the  obligation  of  alimony,  residence,  and  so  forth ; 
"  and  hence  it  may  lawfully  be  accounted  to  continue  in  force  with 

(>)  10  P.  R„  1903.  Cr.  (»)  I.  L.  Ii.,  XXV  Lorn.,  170. 

(s)  /.  l.  a.,  xxvni  Cuic,  7oo. 
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"  respect  to  the  woman's  inheritance,  but,  as  soon  as  the  iddat  is 
"  accomplished,  a  further  procrastination  is  impossible,  because 
"  the  marriage  does  not  then  continue  in  any  shape  whatever  " 
(per  Mahmood,  J,,  In  the  matter  of  the  petition  of  Din  Muhammad  Q), 
at  page  231).  It  is  for  this  reason,  viz.,  that  the  marriage 
tie  is  not  finally  dissolved  till  after  the  expiry  of  the  period  of 
iddat,  that  under  Muhammadan  law,  a  wife  is  entitled  to  be 
maintained  by  her  husband  during  that  period  on  the  same  scale 
as  before  the  divorce,  on  certain  conditions  (Wilson's  M  Digest  of 
"  Anglo"  Muhammadan  Law,  2nd  Edition,  page  178). 

On  behalf  of  the  respondent  reference  is  made  to  Zebunnissa 
v.  Mendu  Khan  ('),  and  to  Abdur  Jxahoman  and  others  v. 
Sakhina  and  others  (s).  In  the  former  case  Oldfield,  J.  did,  no 
doubt,  hold  that  the  wife  was  not  entitled  to  maintenance  after 
tha  date  of  divorce,  but  his  decision  is  opposed  to  that  of 
Mahmood,  J.,  in  the  case  above  cited  and  was,  moreover,  expressly 
dissented  from  by  the  majority  of  the  Full  Bench  in  Shah  Abu 
Ilyas  v.  I'lf't  Uibi  (*).  In  the  second  case  all  that  was  decided 
was  that  maintenance  conld  not  be  awarded  once  it  had  been 
proved  that  the  relationship  of  husband  and  wife  had  ceased  to 
exist,  a  proposition  which  is  incontrovertible  but  perfectly 
consistent  with  the  slew  that  maintenance  can  be  awarded  to 
a  Muhammadan  wife  during  the  period  of  her  iddat,  as  during 
such  period  the  relationship  of  husband  and  wife  has  not  finally 
ceased. 

The  District  Magistrate  considered  that  a  difference  exists 
between  cases  where  the  order  for  maintenance  has  been  passed 
before  the  date  of  the  divorce  and  those  cases  where  the  divorce 
is  effected  before  an  order  is  passed.  Upon  principle,  I  cannot 
see  that  there  is  any  ground  for  such  distinction,  for  if  the  wife 
is  entitled  to  be  maintained  by  her  husband  during  that  period, 
as  she  certainly  appears  to  be,  she  is  surely  entitled  to  ask  the 
Court  to  enforce  that  right,  at  all  events  when,  as  here,  she  is 
divorced  after  filing  her  petition  and  pedente  lite. 

I  accordingly  set  aside  the  order  of  the  District  Magistrate 
and  direct  him  to  inquire  into  the  position  and  means  of  the 
patties  and,  thereafter,  to  awaid  the  petitioner  such  sum  by 
way  of  maintenance  during  the  period  of  her  iddat  as  he  may  \  * 
consider  she  is  entitled  to.  The  parties  will  bear  their  own 
costs  in  this  Court.  Application  allowed. 


I  I.  U.,  V  A  (>)  I.  L.H.,  V  CVc,  5JS. 
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No.  6- 

Before  Sir  Willaim  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justiec 

Beid. 
I  RALA  RAM,— PETITIONER, 

Revision  Side.  I  Versus 

'  BUTA  AND  OTHERS,— RESPONDENTS. 

Criminal  Revision  No.  884  of  1903. 

Power  of  District  Magistrate  to  issue  general  instructions  to  hit  subor- 
dinate Courts  as  to  matters  of  discretion. 

Held,  that  it  is  competent  for  a  District  Magistrate  in  his  capacity  as 
a  principal  Court  of  original  criminal  jurisdiction  in  the  district  to 
supervise  the  Courts  subordinate  to  him  and  give  general  instructions  as 
to  procedure,  punishments  and  other  matters  of  discretion  subject  to 
correction  by  the  Courts  superior  to  him,  but  he  cannot  deprive  the 
subordinate  Courts  of  a  discretion  vested  in  them  by  law. 

Petition  for  revision  of  the  order  of  C.  L.  Dundas,  Esquire,  Sessions 
Judge,  Hoshiarpur  Division,  dated  21st  July  1903. 
Sukh  Dial,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

lhth  March  1904.  Clark,  C.  «J. — We  are  of  opinion  that  complainant  was  not, 

as  a  matter  of  fact,  given   permission  to  conduct  the  prosecution 
under  Section  495  (1),  Criminal  Procedure  Code. 

We  think  that  permitting  complainant  to  file  process  fees 
and  do  other  similar  acts,  is  different  from  permitting 
complainant  to  prosecute  the  case. 

We  think  that  it  is  competent  for  the  District  Magistrate, 
in  his  capacity  as  the  principal  Court  of  original  criminal 
jurisdiction  in  the  district,  to  supervise  the  Courts  subordinate 
tohimand  give  general  instructions  as  to  procedure,  punishments 
and  other  matters  of  discretion. 

We  do  not  think  that  it  was  improper  for  the  District 
Magistrate,  if  he  considered  that  the  too  frequent  appearance  of 
pleaders  for  the  prosecution  in  petty  criminal  cases  was 
detrimental  to  the  interests  of  justice,  to  advise  subordinate 
Courts  on  the  subject. 

Any  instructions  issued  by  the  District  Magistrate  are  issued 
by  him  subject  to  correction  by  the  Courts  superior  to  him  and 
cannot  deprive  subordinate  Courts  of  a  discretion  vested  in  them 
by  law. 
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"NVe  see  no  reason  to  interfere  with  the  instructions  given  by 
the  District  Magistrate  as  to  permission  to  conduct  prosecutions 
under  Section  495,  Criminal  Pioctdure  Code.  Nor  do  we  see 
any  reason  to  interfere  with  the  Magistrate's  order  refusing 
permission  to  allow  this  prosecution  to  be  conducted  by  a  pleader. 
The  case  was  a  complaint  under  Sections  448,  352  and  500, 
Indian  Penal  Code. 

The  revision  is  dismissed. 

Application  dismissed. 

No- 7. 
Before  Mr.  Justice  Rennie. 
KING-EMPEROR, 

Versus  [    riTISio«  Si»b. 

GOPAL  RAI  AND  ANOTHER,— ACCUSED. 
Criminal  Revision  No.  678  of  1904. 

Obstructing  public  servant  in  discharge  of  public  functions— Penal 
Code,  Section  186. 

Held,  that  mere  posting  up  of  placards  asserting  a  title  to  a  property 
which  was  about  to  be  auctioned  by  the  Nazal  Department  does  not 
constitute  the  offence  of  voluntarily  obstructing  a  public  servant  in  the 
performance  of  his  public  function  within  the  meaning  of  Section  186  of 
the  Indian  Penal  Code. 

Ebrahirn  Sircar  v.  Emperor  (l>,  and  Queen-Empress  r.  Thimmachi  (*), 
cited. 

Case  reported  by  S.  Clifford,  Esquire,  Sessions  Judge  Delh 
Division,  on  12th  May  1904. 
The  facts  of  this  case  are  as  follows  : — 

Mr.  Fraser,  Assistant  Commissioner,  was  conducting  a  sale  of  nazul 
property  within  the  Cashmere  gate.  The  accused  posted  notices  claiming 
the  land  as  theirs  and  warning  intending  bidders  that  they  purchased  at 
their  own  risk,  with  the  result  that  the  persons  present  would  not  bid 
without  an  assurance  that  the  purchase  money  would  be  refunded  if 
Government  title  was  found  defective. 

The  accused,  on  conviction  by  Major  C.  G.  Parsons,  Deputy  Com- 
missioner, exercising  the  powers  of  a  Magistrate  of  the  district  in  the 
Delhi  District,  were  sentenced,  by  order  dated  26th  April  190-4,  under 
Section  184  of  the  Indian  Penal  Code,  to  pay  a  fine  of  Bs.  25  each. 

The  proceedings  were  forwarded  for  revision  on  the 
following  grounds  :  — 

In  my  opinion  the  p  >tices  referred  to  hardly  amounted 

to  an  obstruction  of  the  sale  within  the  purview  of  Section  184  of  the 

(i)  I,  L.  R.,X1IX  Calc,  2367~       (»)  I.  L,  R„  XV  M*d.t  98. 
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Indian  Penal  Code.  Any  way  the  question  is  important  enough  to 
justiify  the  case  being  reported  to  the  Chief  Court  for  orders. 

Turner,  Government  Advocate,  for  Crown. 

Shadi  Lai,  for  accused. 

The  judgment  of  the  Chief  Court  was  delivered  by 
13th  Aug.  1904.  Rennie,  J. — I  am  unable  to  see  that  a  mere   posting   up   of 

placards  asserting  a  title  to  the  land  claimed  can  be  regarded 
as  obstruction  under  Section  1 84,  Indian  Penal  Code.  On  the 
contrary  I  think  a  claimant  is  well  advised  in  doing  so  as  other- 
wise he  might  be  told  that  he  stood  by  and  made  no  protest. 

I  think  the  obstruction  must  be  physical.    Ebrahim  Sircar  v. 
Emperor  (1),  and  Queen- Empress  v.  Thimmachi  (2),  are  in  point. 

I  accordingly  quash  the  conviction  and  order  the  fines  if 
paid  to  be  refunded. 

No.  8. 

Before  Mr.  Justice  Robertson. 
KING-EMPEROR 
Revision  Side.   -{  Versus 

ABDUL  RAHIM. 
Criminal  Revision  No.  1093  of  1904 

Jurisdiction — Initiation  of  proceedings,  conditions  requisite  for — 
Disqualification  of  Magistrate — Criminal  Procedure  Code,  1898,  Sections  190, 
191,  556. 

Held,  that  the  fact  that  a  Magistrate  may  have  inspected  a  spot  which 
is  considered  to  be  insanitary  does  not  prevent  him  from  trying  the 
offence,  provided  he  takes  independent  evidence  of  the  fact  sought  to  be 
established  against  the  accused,  but  when  the  Magistrate  takes  cogDizanco 
of  a  case  upon  hia  own  knowledge  of  the  offence,  he  is  under  Section  191 
of  the  Code  of  Criminal  Procedure  bound  to  inform  the  accused  that  he  is 
entitled  to  have  the  case  tried  by  another  Court,  and  he  can  in  no  case 
convict  the  accused  merely  on  his  own  personal  knowledge. 
Case  reported  by  Captain  B.  0.  Roe,  Sessions  Judge,  Rawalpindi, 
Division,  on  15th  August  1904. 

The  facts  of  this  case  are  as  follows  :— 

The  accused  in  this  case  was  fiueil  Hs.  1G  by  the  Cantonment 
Magistrate  for  keeping  a  certain  spot  in  the  Cantonment  in  a  filthy  state 
by  tying  his  buffaloes  thore  regardless  of  the  Cantonment  Magistrate's 
order  given  to  him  previous  to  the  passiug  of  sentence. 

The  accused,  on  conviction  by  Lieutenaut-Colonel  W.  S.  Hewett, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the   Rawalpindi 

(>)  I.  L.  R.t  XXIX  Calt.,  230.  (')  I,  L.  R.,  XV  Mad., 
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District,  wag  sentenced,  by  order,  dated  21st  July  1904,  under  Section  60 
(j>)  of  the  Cantonment  Code,  to  Rs.  16  fine. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing  grounds: — 

The  Cantonment  Magistrate  warned  the  accused  he  must  not  tie  his 
buffaloes  up  in  a  certain  spot  in  Cantonment.  The  accused  persisted  in 
doing  so,  and  on  the  Cantonment  Magistrate  going  out  one  morning  he 
found  the  spot  in  a  filth}'  state,  owing  to  the  accused  having  kept  his 
buffaloes  there  regardless  of  his  orders.  On  this  the  Cantonment 
Magistrate  sent  for  the  accused  and  fined  him  Rs.  16.  The  accused  was 
clearly  entitled  to  be  informed  that  he  oould  have  his  case  tried  by  another 
Magistrate,  under  Section  191,  Criminal  Procedure  Code,  when  the 
Cantonment  Magistrate  would  have  appeared  as  a  witness  in  the  case. 
I  forward  the  proceedings  to  the  Chief  Court  with  the  recommendation 
that  the  proceedings  of  the  Magistrate  be  set  aside,  and  a  fresh  trial 
before  a  competent  Magistrate  ordered. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Robertson,  J. — The  Magistrate,  apparently,  took  noindepend- 

ent  evidence  at  all,  but  proceeded  simply  on  his  own   inspection. 

From  this  he  was  clearly  debarred,  by  Sections  190,  191,  Criminal 

Procedure   Code,  from  trying  the  case  without  first  taking  action 

under  Section  191.     The  mere  fact  that  a  Cantonment  Magistrate 

has  himself  inspected  a  spot  would  not  of  itself  debar  him   from 

trying  a  charge  and  acting  on  independent  evidence,  but  he  cannot 

act  merely  on  his  own  knowledge  of  the  offence.     His  action  in 

this  case  was  clearly  illegal.     The  sentence  and  conviction  are  set 

aside  and  a  re-trial  directed. 

Application  allowed. 


No.  9. 

Before  Mr.  Justice  Chatterji,  C.  I.  E. 
KING-EMPEROR, 
Ver 
FAJJA  AND   OTHERS. 
Criminal  Revision  No.  1041  of   1904. 
Gambling  Act,  III  oj  1867,  Section  13 -Gambling  in  puWic  place. 
Held,  that  gambling  in  a  place  outside  of  a  town  which  had  not  been 
appropriated  to  the  use  of  the  public  and  was  not  near  any   bazar  or   road 
is  not  an  offence  within  the  meaning  of  Section  13  of  Act  III  of  1867. 

Kashi    Ram     v.     The    Empress    ('),    Durga    Prosad    Kalican   v.   The 
Emperor  (*),   and  llari  Sing  v.  Jadu  Sandan  Singh  (»),  referred  to. 


2nd  Oct.  1904. 


Revision  Sidi. 
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Case  reported  by  A.  E.  Martin  eau,  Esquire,  Sessions  Judge,  Lahore 
Division,  on  l\t7i  August  1904. 
Gnlln  Ram  and  Shambhu  Nath  Barry,  for  accused. 
The  facts  of  the  case  are: 

The  accused,  on  conviction  by  Lala  Tilok  Cband,  exercising  the 
powers  of  a  Magistrate  of  the  1st  class  at  Kasnr  in  the  Lahore  District, 
were  sentenced  by  order,  dated  8th  July  1904,  under  Section  13  of  the 
Gambling  Act,  No.  IIT  of  1867,  to  a  fine  of  Rs.  50  each  or,  in  default,  one 
month's  simple  imprisonment  in  tho  case  of  Fajja  and  Ruldu,  and  to  one 
month's  rigorous  imprisonment  in  the  case  of  Pahu. 

The    case    was  forwarded   for  revision    on     the  following 

grounds: — 

The  accused  in  the  case  have  been  convicted  under  Section  13  of  Act 
III  of  1867,  of  gambling  in  a  public  place. 

The  place  where  they  were  found  gambling  is  situated  in  an  open  piece 
of  ground,  60  Icarams  from  the  road. 

The  piece  of  ground  in  question  belongs  to  one  Chuni  Lai.  His  son, 
Jagan  Nath,  who  has  given  evidence,  says  that  his  father  bought  it  from 
Government  two  years  ago,  and  that  they  are  sinking  a  well  and  have 
erected  a  kiln  on  the  land. 

It  appears  that  people  in  general  have  been  making  use  of  the  land 
without  interference.  Travellers  ccme  and  rest  there  and  sometimes 
stay  there  for  a  few  days. 

Tho  question  is  whother  such  a  place  is  a  public  place  within  the 
meaning  of  the  Gambling  Act  ? 

Eari  Singh  v.  Jadu  Nandan  Singh  (*),  which  tho  Magistrate  has  referred 
to,  is  hardly  in  point,  as  in  that  case  the  place  where  the  gambling  was 
found  going  on  was  only  one  cubit  from  the  bazar.  In  the  present  case 
the  place  where  the  accused  were  caught  was  outside  the  town  of  Kasur, 
was  not  near  any  bazar,  and  was  60  Icarams  from  the  nearest  road. 

In  Kashi  Ram  v.  The  Empress  (*),  it  was  held  that  gambling  in  a  place 
near  a  public  road  and  exposed  to  the  public  view  was  not  gambling  in  a 
public  placo  within  the  meaning  of  Section  13  of  Act  III  of  1867,  as  a 
public  place   must  be  taken  to  mean  one  appropriated   to  the  use  of  the  public. 

The  test  then  is,  has  there  been  a  dedication  of  the  land  to  the  use  of 
the  public  ?  No  doubt  the  public  have  been  using  the  land,  but  Jagan  Nath, 
the  son  of  the  owner,  distinctly  says  that  he  and  his  father  can,  if  they 
choose  to  do  so,  turn  out  anybody  who  stops  there,  and  furthermore  he  says 
that  a  month  ago  they  actually  ejected  some  people  who  had  pnt  up  huts 
on  the  land.  Taking  this  statement  of  Jagan  Nath  into  consideration,  I  do 
not  think  it  can  be  said  that  the  land  has  been  appropriated  to  the  use  of 
the  public,  seeing  that  the  ownpr  can  prevent  any  one  ho  pleases  from 
using  it.  In  my  opinion  the  place  is  not  a  public  place  within  the  meaning 
of  Section  13  of  the  Gambling  Act. 

0)  I.  L.  R.,  XXXI  Calc.,  E42.  (8)  17  P.R.,  1882,  Cr. 
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I  forward   the    files   to   the  Chief   Court    and    recommend  that   the 
convictions  of  all  the  accused  be  set  aside. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Chatterji,  J. — For  the  reasons  given  by  the  learned  Sessions      \2th  Oct.  1904. 
Judge,  I  hold  that  the  land  where  the  gambling  took  place  is  not 
a  public  place.     See  Durga  Prosad  Kaltcan  v.  The   Emperor  (1), 
for  a  very  analogous  ca?e. 

The  convictions  are  set  aside  and  the  fines,  if  realized,    will 
be  refunded.     Pahu  is  discharged  from  his  bail. 

Application  allowed. 


No-  10- 

Be/ore  Sir  ]Yilliam  Clark,  KL,  Chief  Judge,  and  Mr.  Justice 

Rattigan. 
KING-EMPEROR, 
Versus 
HIMAFAT  ALL 
Criminal  Revision  No.  915  of  1904 
Penal  Code,  Section  18$— Obstruction  to  illegal   attachment— Discharge 
of  public  functions,  meaning  of. 

The  words  "  public  functions  "in  Section  186  of  .the  Indian  Penal 
Code  do  not  cover  ultra  vires  acts  of  a  public  servant,  and  therefore  in  a 
case  where  a  Collector  acting  ultra  vires  issned  a  warrant  of  attachment 
of  accused's  movable  property  and  the  accused  resisted  the  peons  who 
came  to  execute  that  warrant,  held,  that  the  accused  was  not  guilty  of  an 
offence  under  Section  18G. 

Queen- Empress  v.  tulsi  Ram  (*),  and  Abdul  Qhafur  v.  Queen* 
Empress  (*),  cited  and  followed. 

The  facts  of  this  case  are  as  follows  :  — 

The  accused,  on  conviction  by  Sardar  Wala  Gauhar,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Rohtak  District, 
was  sentenced,  by  order,  dated  30th  June  1901,  under  Section  186 
of  the  Indian  Penal  Code,  to  pay  Rupees  5  fine,  or  to  undergo  two 
weeks'  simple  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the 
following  grounds  :— 

Sardar  Wala  Gauhar,  Magistrate,  1st  class,  Rohtak,  convicted 
Himayat  Ali,  a  proprietor  in  the  Rohtak  village,  for  obstructing 
two  iahsil  chaprasis,  who,  on  the  authority  of  a  warrant  of  distraint 
under  Section  70  of  the  Land  Revenue  Act,  signed  by  the  Collecto 

(')   VIII  Cole,  W.  (*)  /.  h.  H.,  XU1  B,m.,  108. 
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of  the  District,  went  to  his  house  for  attaching  his  movable 
property  in  his  default  of  repaying  his  share  of  compensation 
under  the  Land  Acquisition  Act  alter  the  Government  had  restored 
the  land  acquired  and  also  for  an  arrear  of  mutation  fee.  The 
Magistrate  has  found  that  the  Collector  bad  no  authority  to  issue 
any  such  warrant  for  the  recovery  of  the  compensation  money,  but 
has  hold  that  still  the  accused  was  not  justified  in  resisting  the 
attachment  and  fined  him  Rupees  5,  under  Section  186,  Indian  Penal 
Code. 

The  accused  applies  for  revision  of  the  order  fining  him,  on  the 
ground  that  the  Collector  had  no  authority  to  recover  the  compen- 
sation paid  by  issuing  a  warrant  of  attachment  under  Section  70 
of  the  Land  Revenue  Act,  and  therefore  the  resistance,  even  if 
it  was  done,  was  no  offence.  He  relies  on  Queen-Empress  v.  Tulsi 
Earn  (*)• 

It  appears  that  the  Government  acquired  some  land  for  Railway 
purposes.  After  taking  away  the  old  brick  pieces  from  it,  the 
Government  restored  the  land  to  the  proprietors,  agreeing  to  take  a 
share  of  the  compensation  paid  by  four  instalments.  The  Collector 
or  rather  the  Tahsildar  negotiated  with  the  headman  only.  They 
took  on  themselves  to  repay  the  share  of  the  compensation  in 
four  instalments  to  the  Government.  The  accused,  who  is  a 
proprietor  in  the  village,  refused  to  pay,  on  the  ground  that  his 
land  was  under  mortgage  and  that  he  had  not  received  the  com- 
pensation, and  that  it  be  recovered  from  the  mortgagee  who  had 
received  it,  The  headman  who  had  paid  to  the  Government 
sought  the  help  of  the  Tahsildar,  and  on  the  report  of  the  Tahsildar 
the  Collector  gave  them  a  warrant  of  attachment  under  Section  70 
of  the  Land  Revenue  Act.  The  headman  and  the  two  tahsil 
chaprasis  who  went  to  execute  the  warrant  came  back  and  reported 
that  they  were  resisted  by  the  defaulter.  lie  was  charged  under 
Section  186,  Indian  Penal  Code,  and  the  case  was  chalaned  to  the 
Magistrate. 

1  I    have    already   given    the  reason    which     he  gives    for  his 

conviction. 

Kow  neither  any  arrear  of  land  revenue  can  be  recovered  by  a 
warrant  of  attachment  under  the  Land  Revenue  Act  after  the 
headman  had  paid  the  revenue  of  the  share  of  the  defaulter  into 
tlie  Government  Tieasury  (tee  Revenue  Circular  No.  34,  clause  10) 
nor  can  the  compensation  money  be  recovered  in  the  way  (see 
Revenue  Circular  No.  54,  clause  74).  The  warrant  was  indisput* 
ably  illegal.  The  question  is  whether  Section  186  applies  to  the  case 
of  an  illegal  and  invalid  warrant  of  attachment  under  Seclion  70 
of  tbe  L;md  Revenue  Act.  I  could  not  find  any  ruling  of  the  Chief 
Court  on  this  point,  but   Queen-Empress  v.  Tutsi  Ham  (l)  is  on  all- 
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fours  with  the  present  case.    The  Magistrate  is  in  my  opinion  wrong 
in  distinguishing  it  from  the  present  case. 

I  recommend  th.it  the  Judges  cf  the  Chief  Court  may  be 
gracious  enough  to  revise  the  order  of  tlie  Magistrate  bj  setting 
aside  the  conviction  and  remitting  the  fine,  if  my  view  of  the 
case  be  correct. 

The  judgment  of  the  Chief  Court  was  delivered  by  — 

Clark,  C.  J. — The  warrant   of   attachment  was    illegal    and     J 4th  Nov.  1904. 
the  accused  committed    no   offence   under    Section   186,    Indian 
Penal  Code,  in  resisting  its  execution  ;  he  used  no  violence  in  so 
resisting. 

We  agree  with  the  view  taken  in  Queen-Empiess  v.  TuUi 
Bam  (*)  and  AbJul  Oafnr  v.  Queen-Emp>es$  (*).  We  accept 
the  revision  and  set  aside  the  conviction  and  remit  the  fine. 

Application  tUowt  ■/. 


Revision  Side. 


No-  11. 

Before  Mr.  Justice  Robertson. 

NIHAL  SINGH,— PETITIONER, 

Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  725  of    1904. 

Criminal  Procedure  Code,  lt>98,  Section  422— Dismissal  of  appeal  for 
default  in  appearance. 

A  Criminal  Court  is  not  justified  in  dismissing  an  appeal  after  it  has 
been  entertained,  especially  where  the  notice  issued  to  the  appellant, 
warned  him  to  attend  at  the  headquarters  and  the  officer  before  whom 
he  was  cited  to  appear  was  on  tour  on  the  date  fixed. 

Petition  for  revision  of  the  order  of  C.  W.  Loxton,  Esquiie,  District 

Magistrate,  Qujrauicila,  dated  \2th  Ftbrua>y  1904. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rorertsox.  .1. — When  notice  is  issue!  to  an  appellant  in  a  g/j|  .s'^,,,  i 
linal  case  to  appear  at  head-quarters,  and  on  the  date  fixed 
the  officer  before  whom  he  is  cited  to  appear  is  not  present  at 
head-quarters,  it  does  not  jnstify  a  dismissal  in  default  that 
general  orders  have  been  issued  to  direct  such  appellant  to 
follow  such   officer  into  camp.     Sti:  inch  a   course  justifi- 

able   when    it    is  nut    shown  even    tlint    the    appellant    Was    i 
present    at  head-quartets   on  the    date  iu    question,    or  that  any 

(>)  J.  L.  B-,  XIII  Bom.,  168.  (•)  /.  L,  B.,  XXIII  Calc,  890 
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orders  to  follow  the  officer  into  camp  were  ever  communicated 
to  him.  The  proper  course  in  such  cases  is  to  fix  a  fresh  date 
and  issue  fresh  notice.  I  would  further  note  that  as  laid 
down  in  Koura  v.  Crown,  (l)  an  appeal  in  a  Criminal  case  cannot 
be  dismissed  in  default. 

I  set  aside  the  order  of  the  District  Magistrate  of  12th 
February  1904,  and  direct  that  the  appeal  be  now  heard  accord- 
ing to  law. 

Application  allowed. 

No  12. 

Before  Mr.  Justice  Rattigan. 
y-  KARIM  BAKHSH,— PETITIONER, 

Revision  Side.  }  Versus 

(.  KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  963  of  1904. 

False  charge— Proof  necessary— Penal  Code,  Section  211 — Disqualifica- 
tion of  Magistrate  to  try  offences  committed  before  themselves  — Criminal 
Procedure  Code,  1898,  Sections  195  (1)  (b)  and  487. 

To  e3fcablish  a  charge  under  Section  211  of  the  Indian  Penal  Code,  it 
is  essential  to  prove  that  the  charge  was  falsely  made  with  intent  to  cause 
injury  and  with  the  knowledge  that  there  was  no  just  or  lawful  ground 
for  such  proceedings  ;  and  therefore  where  the  communication  made  by 
the  prisoner  to  the  police  consisted  simply  in  what  he  had  been 
informed  of  by  certain  persons  of  the  village,  viz.,  that  there  was  a 
suspicion  that  a  particular  person  with  whom  no  special  cause  of  enmity 
was  shown  to  exist  had  committed  an  offence,  held,  that  no  offence  under 
this  section  had  been  committed  by  the  prisoner. 

Held  also,  that  a  Magistrate  is  not  disqualified  under  clause  (6)  of 
Section  195  of  the  Code  of  Criminal  Procedure  from  trying  a  case  in 
respect  to  a  charge  under  Section  211  of  the  Penal  Code  by  reason  of  the 
fact  that  he  had  taken  cognizance  and  directed  the  prosecution  upon  a 
police  report,  where  such  offence  was  not  committed  in,  or  in  relation  to 
any  proceeding  in  that  Court. 

Murad  v.  Queen-Empress  (a),  cited  and  followed. 

Petition  for  revision  of  the  order  of  Lala   Achhru   Ran,  Sessions 
Judge,  Hoshiarpur  Division,  dated  20th  July  1904. 

Muhammad  Sha6,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

3\st  Oct.  1904.  Rattigan,   J. — Petitioner    was    convicted   by   tbe     District 

Magistrate   of    Hoshiarpur  of   an   offence   under  Section   211, 

0)  21. P.  B,  1895,  Cr,  (»)  29  P.  R,  1894,  Cr, 
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Indian  Penal  Code,  and  was  sentenced  to  1^  years'  rigorous 
imprisonment  (three  months'  solitary  confinement)  and  Rs.  50 
fine.  The  conviction  and  sentence  were  upheld  on  appeal  by  the 
ions  Judge,  and  petitioner  has  now  applied  to  this  Conrt  on 
the  revision  side.  The  admitted  facts  of  the  case  are  that,  on 
the  loth  day  of  Angnst  1903,  the  petitioner  wtnt  to  thana 
Balachaar  and  there  wrote  and  presented  to  the  sergeant  in 
charge,  Gopal  Das  (prosecution  witness  1)  a  certain  ruga 
(exhibit  P  1). 

As  a  great  deal  tarns  upon  this  ruqa,  I  will  give  its  terms 
in  fall  as  translated.     It  is  to  the  following  effect : — 

"  To  the  Deputy  Inspector — With  due  respect  and  honour  I 
"beg  to  bring  to  your  kind  notice  that  I  was  out  in  the 
11  fields  for  the  usual  husbandry  work,  and  that  when  I  returned 
"  home  I  was  astonished  to  hear  of  the  sudden  death  of  Mussam- 
"  mat  Raii,  widow  of  Chatra,  as  a  little  before  she  was  reported 
•'  to  have  died  she  was  seen  walking  in  the  fields  and  distributing 
M  Irwi  to  her  ploughmen.  Immediately  after  this  I  how  heard 
"  from  certain  men  and  women  of  the  village  that  she  had  been 
"  strangled  bv  Devi  Chand  (her  husband's  nephew)  in  a  fight 
"  which  had  ensued  between  her  and  Devi  Chand,  and  that  her 
'« death  was  the  result  of  the  scuffle.  After  this  on  question 
11  put  by  the  patwari  and  lambardar  of  the  village  as  to  what 
"  had  happened  to  Mussmmat  Rali,  the  above  Devi  Chand  told 
"  them  that  at  first  she  had  fever  for  10  or  11  days,  and  that  to-day 
11  she  was  attacked  by  colic  in  addition,  which  caused  her  death. 
"  The  patwari  then  asked  him  whether  she  had  been  attacked 
"  with  cholera.  Devi  Chand  replied  she  had  never  vomited  nor 
"  purged,  but  had  simply  been  prostrated  by  colic,  in  consequence 
"of  which  she  died.  As  Devi  Chand  had  managed  to  have  her 
"  dead  body  burnt  or  cremated  at  once,  the  lambardar  and  chauki- 
■  dar  were  left  in  darkness  as  to  when  and  how  she  had  died, 
"  and  whether  colic  was  really  the  cause  of  her  death,  or  if  it  had 
"  occurred  otherwise.  As  Devi  Chand  hud  told  the  patwari  that 
"  Mussammat  Rali  had  died  of  colic  and  fever  and  as  I  had 
*'  huird  from  the  people  something  against  it,  viz.,  that  she  was 
"strangled  to  death  by  Devi  Chand,  /  therefore  requested  the 
"  lambardars  to  report  the  matter  in  the  thana,  which  they 
11  refused  to  do  on  the  ground  that  the  dead  body  of  the  woman 
"had  already  been  bum t,  and  that  they  will  not  be  able  to 
"  prove  it.  I  therefoi  3  send  you  this  information  by  post  directly. 
"  I  will  be  able  to  prove  it  if  called  upon  to  do  80. 
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"  I  may  add  that  the  event  had  occurred  at  noon  on  the 
"  16th  August  1903,  but  I  came  to  know  of  it  only  yesterday 
11  evening.     Hence  I  reported  it  to  you  to-day  after  inquiry ." 

Upon  this  the  Deputy  Inspector  made  an  investigation  and 
came  to  the  conclusion  that  Mussammat  Rali  had  died  a  natural 
death.  In  his  report  he  suggested  that  the  petitioner  had  been 
instigated  by  the  patwari  to  make  a  charge  against  Devi  Chand 
of  foul  play.  The  Deputy  Inspector  recommended  that  petitioner 
should  be  prosecuted,  under  Section  182,  Indian  Penal  Code,  and 
this  recommendation  was  endorsed  by  Lala  Dina  Nath,  Magis- 
trate, 1st  class.  Before  sanctioning  the  prosecution,  however,  the 
District  Magistrate  called  for  a  further  report,  whereupon  the 
Magistrate  (Nawab  Saadulla  Khan)  reported  that  he  had  after 
further  inquiry  come  to  the  conclusion  that  petitioner  was  acting 
merely  upon  what  he  had  heard  and  that  the  case  was  not 
sufficiently  strong  against  him  to  justify  his  prosecution.  The 
District  Magistrate  thought  otherwise,  and  hence  petitioner's 
prosecution  before  him  upon  a  charge  under  Section  211,  Indian 
Penal  Code. 

For  the  petitioner  Mr.  Shafi  contends  that  the  District 
Magistrate  was  disqualified  from  trying  the  case,  as  he  had 
himself  directed  the  prosecution ;  that  the  Sessions  Judge  had 
not  disposer!  of  the  appeal  in  a  proper  manner,  and  that  upon 
the  facts  no  offence  under  Section  211,  Indian  Penal  Code,  bad 
been  proved,  the  petitioner  having  merely  acted  in  good  faith 
upon  the  information  supplied  to  him  by  others,  reliance  is 
especially  placed  on  Sir  Meredyth  Plowden's  judgment  in  Murad 
V.  Queen-Empress  (]). 

In  support  of  his  first  contention  Mr.  Shafi  refers  to  Sections 
195  and  487  of  the  Criminal  Procedure  Code.  Section  487 
provides  that  "  no  Judge  of  a  Criminal  Court  or  Magistrate  other 
"  than  a  Judge  of  a  High  Court  and  the  Recorder  of  Rangoon 
"  shall  try  any  person  for  any  offence  referred  to  in  Section  195, 
"  when  such  offence  is  committed  before  himself  or  in  contempt 
"of  his  authority,  or  is  brought  under  his  notice  a;  'lclt  Judge 
u  or  Magistrate  in  the  course  of  a  judicial  proceeding." 

Turning  now  to  Section  195,  I  find  that  in  clause  (b) 
reference  is  made  to  an  offence  under  Section  211,  Indian  renal 
Code,  but  only  when  such  offence  is  committed  in,  or  in  relation 
to,  any  "  proceeding  in  Court  "  In  other  words  the  clause  does 
not   deal  with  or  refer  to  such  offencs  under  Section  211  as  are 
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not  committed  iD,  or  in  relation  to  any  proceeding  in  any  Court, 
e.g.,  a  false  charge  to  the  police,  as  in  the  present  case,  where 
the  offence  alleged  is  that  the  petitioner  by  the  ruqa  addressed 
to  the  police  instituted  criminal  proceedings  against  or  falsely 
charged  Devi  Cnand.  I  hold,  therefore,  that  tlie  District 
Magistrate  was  not  disqualified  from  trying  the  present  case. 

As  regards  the  second  contention,  the  Sessions  Judge's 
judgment  is  very  brief  and  unsatisfactory  and  scarcely  deals 
with  the  salient  points  of  the  case.  The  Sessions  Judge  was 
presumably  satisfied,  however,  of  the  correctness  of  the  District 
Magistrate's  conclusions  and  of  the  justice  of  the  conviction. 

Upon  the  merits  Mr.  Shafi  strenuously  argued  that  the 
petitioner  has  throughout  urged  that  he  acted  merely  upon  the 
information  supplied  to  him,  that  he  has  always  disclaimed  any 
personal  knowledge  of  the  facts,  that  there  was  no  enmity  between 
him  and  Devi  Chand,  and  that  when  he  stated  in  his  ruqa  that  he 
could,  if  called  upon,  "  prove  it,"  all  that  he  meant  was  that  he 
could  prove  that  he  had  been  informed  that  Devi  Chand  had 
murdered  Mussammat  Rali. 

Upon  full  consideration,  I  am  of  opinion  that  there  is  great 
force  in  these  arguments  and  in  the  contention  that  the  ruling 
in  Slurad  v.  Queen- Empress  (l),  which  was  given  upon 
somewhat  similar  facts,  is  very  apposite.  The  ruqa  presented  by 
the  accused  to  the  police  is  expressly  based  upon  information 
alleged  to  have  been  supplied  by  others,  and  it  refers  to  certain 
rumours  of  foul  play  which  had  come  to  the  wi  iter's  knowledge. 
But  it  also  very  fairly  sets  out  that  Devi  Chand  denies  that  the 
woman's  death  was  due  to  other  than  natural  causes.  In  fact 
the  writer  informs  the  police  not  only  of  the  charges  that  were 
being  made  in  the  village  against  Devi  Chand,  but  also  of  the 
latter's  explanation  in  connection  therewith.  Then  it  is  clear 
that,  when  the  police  made  their  investigation,  the  accused  waa 
able  to  produce  certain  persons  who  stated  that  these  rumours 
did  exist,  and  that  there  was  a  suspicion  against  Devi  Chand, 
These  statements  were  repeated  by  all  these  persons  (with  one 
exception,  namely,  Aliya)  before  Nawab  Saadulla  Khan, 
Magistrate,  1st  class,  who  made  an  inquiry  into  the  matter  under 
the  orders  of  the  District  Magistrate.  Lastly,  before  the  District 
Magistrate  himself  the  accused  has  been  able  to  call  certain 
other  persons  to  testify  to  tho   existence    of   the    suspicion.     Tho 

riot  Magistrate  does  not  attach  any  weight  to    this    evidence, 

0)29  P.  R,t  1894, 
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mainly  (as  it  seems  to  me)  because  none  of  the  four  persons  who 
gave  evidence  before  him  were  mentioned  by  the  accused  in  the 
previous  police  and  magisterial  proceedings,  while  the  earlier 
witnesses  were  not  produced  at  the  trial  before  him.  This  is 
so,  but  it  is  to  be  remembered  that  in  a  case  of  this  kind  accused 
would  have  no  little  difficulty  (as  the  accused  in  Murad  v.  Queen- 
Empress  had)  iu  getting  witnesses  to  come  forward  and 
support  him  once  it  proved  that  the  suspicion  in  question  was 
without  foundation.  Moreover,  the  lambardars  and  chaukidar 
of  the  village,  with  the  exception  of  Umra,  lambardar,  who  is  said 
to  be  ill,  are  witnesses  for  the  prosecution,  the  principal 
lambardar,  Mathra,  is  the  uncle  of  Devi  Chand,  and  under  these 
circumstances  it  must  have  been  difficult  for  the  accused  to 
induce  any  one  to  come  forward  and  give  evidence  in  support  of 
the  defence  story,  which,  if  true,  would  implicate  these  village 
officials  in  a  grave  charge. 

And  in  this  connection  it  is  to  be  noted  that  Aliya,  who 
spoke  in  favour  of  accused's  story  during  the  police  inquiry,  has 
subsequently  turned  round  and  had  come  forward  as  one  of  the 
witnesses  for  the  prosecution.  It  seems  to  me,  therefore,  that 
the  accused  had  very  serious  difficulties  to  contend  with  and 
that,  if  in  spite  of  those  difficulties  and  of  the  opposition  of  the 
village  headmen,  he  has  been  able  to  produce  some  evidence  in 
support  of  his  allegations,  he  has  done  as  much  as  could  possibly 
be  expected. 

The  accused  has  throughout  stated  that  he  was  not  in  the 
village  when  the  woman  died,  and  that  it  was  only  on  his  return 
in  the  evening  that  he  heard  of  the  suspicion  that  attached  to  Devi 
Chand.  No  attempt  has  been  made  to  show  that  this  statement 
is  false,  and  I  see  no  reason  for  refusing  to  believe  that  accused  was 
actually  absent  at  the  time  of  Mussammat  Rali's  death.  He  must, 
therefore,  have  been  dependent  on  others  for  his  information,  and 
it  is  incredible  that  he  should  have  told  the  police  that  people 
were  accusing  Devi  Chand  if,  at  the  time,  he  knew  that  no  one 
had  breathed  a  word  against  that  man.  He  must  have  known 
that  in  so  serious  a  case  the  police  would  certainly  make  an 
investigation  and  would  call  upon  him  to  produce  his  informants, 
as  indeed  was  the  case.  To  argue  that  the  acensed,  knowing 
all  this,  would  inform  the  police  that  people  were  accusing  Devi 
Chand  of  murder,  while  all  the  time  he  was  fully  aware  that  no 
one  so  accused  Devi  Chaud,  would  be  to  assume  that  the  accusod 
is  either  a  lunatic  or  an  idiot.  The  District  Magistrate  has,  I 
think,  realised  this,  for  he  says  in  his  judgment  that  the  contents 
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of  the  ruqa,  though  couched  in  the  form  of  a  report  of  rumours 
heard,  do  in  point  of  fact  amount  to  a  charge  of  murder,  and 
that  they  were  so  intended  to  he  taken.  He  especially  refers  to 
the  words  which  occur  towards  the  end  of  the  ruqa  "  kamtrin  is 
bat  ka  sabilt  devegi."  I  am  unable  to  put  this  construction  on 
the  document.  It  seems  to  me  that  in  the  ruqa  the  accused 
clearly  and  emphatically  states,  and  in  more  places  than  one, 
that  he  personally  knows  nothing  as  to  how  the  woman  met  her 
death  and  that  he  is  giving  merely  the  suspicion  of  others.  He, 
no  doubt,  finishes  up  by  saying  that  he^  will  give  proof  if  called 
upon,  but  to  me  these  words  mean  that  he  will  prove  that  he  has 
been  informed  by  certain  persons  that  Devi  Chand  strangled 
Mussammat  Rali,  and  that  he  will  produce  these  persons.  How 
could  he,  who  had  upon  his  own  showing,  been  in  the  fields  all 
day  and  only  returned  (as  he  says)  to  the  village  in  the 
evening  after  Mussammat  Rali's  death,  which  occurred  about 
mid-day,  himself  prove  that  Devi  Chand  had  quarrelled  with 
his  aunt  and  killed  her  ?  It  would  be  absurd  for  a  man  who 
begins  by  saying  that  he  was  away  when  a  certain  occurrence 
happened,  and  that  he  has  heard  of  it  from  others,  to  undertake 
to  do  more  than  produce  the  latter  if  an  investigation  were  held. 
And  in  this  case  what  the  accused,  according  to  my  reading  of 
the  words,  undertook  to  do,  he  actually  did  accomplish,  for  he 
brought  forward  four  persons  in  support  of  his  allegation  that 
suspicion  existed.  I  am  satisfied,  then,  that  accused  was 
informed  on  his  return  to  the  village  that  suspicion  existed 
against  Devi  Chand  and  that  he  never  intended  to  do  more  than 
report  to  the  police  that  such  rumours  were  rife. 

He  was  possibly  reckless  in  accepting  his  informant's  version 
as  to  the  causo  of  Mussammat  Rali's  denth,  but  I  believe  that  ho 
bon<1  fide  believed  that  there  wis  somo  truth  in  it.  Tt  is  not 
shown  that  he  had  any  special  cause  of  enmity  with  Devi  Chand. 
This  is  the  finding  of  the  District  Magistrate  and  it  is  obviously 
correct.  There  was,  therefore,  no  reason  why  he  should  bring 
the  rumours  to  the  notice  of  the  police  unless  he  really  thought 
there  was  somo  foundation  for  them. 

In  the  case  to  which  I  have  already  referred,  Plowden,  S.  -r., 
observes  that  for  the  purposes  of  Section  211,  Indian  Penal 
Code,  it  is  not  enough  to  show  that  the  charge  was  falsely 
preferred  in  bad  faith  with  a  view  to  do  mischief  to  the  person 
accused  ;  it  must  further  be  proved  that  the  proceedings  were 
instituted  or  chargo  made  by  the   accused  "  knowing   there    was 
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"  no  jus!  or  lawful  ground  for  such  proceeding  or  charge."  Tbe 
learned  Judge  continues  :  "  It  is  of  great  importance  to  the 
"  administration  of  justice  in  this  country  that  this  section 
"should  be  correctly  understood  and  applied.  Unless  the 
"  person  making  a  charge  actually  knows  that  there  is  no  just  or 
"  lawful  ground  for  it,  he  is  not  guilty  of  the  offence  and  cannot 
"  properly  be  convicted  of  it.  It  is  not  enough  to  find  that  he 
"  has  acted  in  bad  faith,  that  is,  without  due  care  or  inquiry,  or 
"  that  he  has  acted  maliciously  or  did  not  believe  the  charge  to 
"  be  true.  The  actual  falsity  of  the  charge,  recklessness  in 
"  acting  upon  information  without  testing  it  or  scrutinising  its 
u  sources,  natural  malice  towards  the  persons  charged,  these  are 
"  all  relevant  evidence,  more  or  less  cogent,  but  the  ultimate 
"  conclusion  must  be,  in  order  to  satisfy  the  definition  of  the 
"  offence,  that  the  accused  knew  that  there  was  no  just  or  lawful 
"ground  for  proceeding.  It  may  be  difficult  to  prove  this 
"  knowledge,  but  however  difficult  it  may  be,  it  must  be  proved, 
"  and  unless  it  is  proved  the  informer  must  be  acquitted." 

The  District  Magistrate  has  believed  the  evidence  for  the 
prosecution  and  has  apparently  found  that  no  suspicion  existed 
in  the  village  that  Mussammat  Rali  had  been  murdered. 

Both  he  and  the  Sessions  Judge  seem  to  attach  great  value  to 
the  chankidar's  registeraccordingtoanentry  in  which  Mussammat 
Rali  died  on  the  3  5th  August.  The  report  was  not  made 
to  the  tkana  until  the  17th.  From  this  the  District  Magistrate 
holds  that  it  is  "  not  an  unreasonable  inference  that  the  accused 
"  deliberately  delayed  his  report  at  the  thana  until  Mussammat 
"  Rali's  body  had  been  disposed  of  and  a  certain  means  of 
«  gauging  the  truth  or  falsity  of  his  report  thus  removed."  Here 
again  I  find  myself  unable  to  adopt  the  District  Magistrate's  view. 
The  entry  in  the  chaukidar's  report  was  made  by  the  patwari 
and  the  latter  has  not  been  called  as  a  witness.  It  bears  the 
attesting  seal  of  one  lambardar,  and  that  lambardar  is  Mathra, 
the  uncle  (or  very  near  relative)  of  Devi  Chand.  As  has  been 
remarked  by  a  learned  Judge  of  great  experience  in  such  matters, 
these  chaukidar  registers  "  cannot  yet  be  held  to  be  very  weighty 
"  evidence  as  to  dates,  and  they  are  easily  tampered  with," 
(Robertson,  J.,  in  No.  51,  Punjab  Record,  1900).  And  it  must  be 
remembered  that  accused's  allegation  is  that  the  body  was 
disposed  of  at  once  after  death.  Assuming  that  the  death  took 
place  (as  accused  says)  at  mid-day  on  the  16th  August,  and  that 
the  body  was  burnt  immediately,  explanation   would   certainly 
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have  been  asked  for  by  the  police,  on  their  arrival  on  the  17th, 
as  to  the  reason  for  this  unusually  speedy  cremation.  It  was 
necessary,  therefore,  upon  this  assumption  to  antedate  the  death, 
and  the  fact  that  of  the  lambardars  only  Mathra  is  found  to 
have  attested  the  eutry  is  not  without  significance.  But  however 
this  may  be,  I  cannot  accept  the  entry  as  conclnsive  evidence 
that  Mussammat  Rali  died  on  the  loth. 

-  regards  the  evidence  for  the  prosecution,  I  find  it 
impossible  to  attach  any  great  value  to  it.  The  lambardar.and 
chankidar  who  made  no  report  of  a  suspicious  death  are  bound 
to  assert  that  that  death  was  not  suspicions.  They  may  have 
been  satisfied  themselves  that  Devi  Chand's  story  was  true,  or 
they  may  have  been  influenced  by  Mathra,  who  is  apparently 
a  man  of  weight  in  the  village,  to  accept  Devi  Chand's  story, 
bat  whatever  the  motive  for  their  conduct,  they  could  hardly 
say  that  there  were  rumours  against  Devi  Chand  in  view  of 
their  omission  to  report  these  rumours  at  the  thana.  Of  the 
other  witnesses,  Devi  Chand  would  obviously  not  support  accused. 
Gopal  Das,  Sergeant,  gives  merely  formal  evidence  as  to  the 
presentation  of  the  ruqa,  and  Pira  has  admittedly  beeu  plaintiff 
(together  with  another   wit:  ha,    lambardar)   in    a  pre- 

emption suit  against  accused.  Of  the  two  remaining  witnesses, 
one  Aliya  has  previously  .supported  accused's  story.  Thus 
only  one  witness,  Muhammad  Bakhsh,  remains,  and  he  merely 
states  that  no  one  in  his  presence  expressed  suspicion  that 
Devi  Chand  had  murdered  Mussammat  Kali.  He  is,  however, 
clearly  lying  when  he  says  that  at  the  police  investigation,  at 
which  he  says  he  was  present,  no  one  said  that  Devi  Chand  had 
killed  the  womau.  The  police  proceedings  show  that  this  is 
false.  Thus  for  one  reason  or  another  tbe  evidence  for  the 
prosecution  is  not  so  strong  as  to  prove  beyond  any  doubt  that 
rumour  was  not  rife  in  the  village  regarding  the  cause  of 
sanimat  Kali's  death. 

Another  point  upon  which  the  District  Magistrate  has  laid 
stress  is  the  non-production  of  Umra  as  a  defence  witness.  But 
according  to  the  witnesses  for  the  defence  (and  their  evidence 
stands    uncontradicted)    dm  16  time  of  the  trial. 

In    addition    to   thi 

relative  of  the  accused,  and  the  latter    may    have    thought   that 
under   these   circumstances   his   evi  .  v    little  or 

no  weight.     In  so  thinking  he  may  fa 

H  Hue** 
in    ci 
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accused  or  a  complainant  (as  the  case  may  be),  and  that  the 
value  of  the  witness'  statements  largely  depends  on  the  answer 
he  can  give  to  this  question,  it  may  well  be  (as  Mr.  Shafi 
suggests)  that  accused  did  not  think  it  worth  while  prolonging 
the  case  by  asking  for  Umra's  evidence  to  be  taken  on 
commission. 

Upon  the  whole  case  I  am  satisfied  that  certain  persons  in 
the  village  did  suspect  Devi  Chand  of  having  caused  the  death 
of  Mussammat  Rail,  that  they  communicated  their  suspicion 
to  accused,  and  that  accused  did  no  more  than  inform  the  police 
of  the  existence  of  the  suspicions.  I  do  not  think  that  he  acted 
maliciously,  or  that  he  knew  that  there  was  no  just  or  lawful 
ground  for  informing  the  police  that  suspicion  attached  to  Devi 
Chand. 

Upon  these  findings  I  must,  upon  the  authority  cited,  hold 
that  accused  has  been  wrongly  convicted  and  that  he  should  be 
acquitted  of  the  offence  for  which  he  was  charged. 

The  case  has  come  before  me  on  revision  and  ordinarily 
I  would  not  have  gone  behind  the  findings  of  the  lower  Court. 
Here,  however,  I  consider  that  the  District  Magistrate's  construc- 
tion of  the  ruqa  was  erroneous,  and  that  the  question  of  the  guilt 
of  the  accused  very  largely  depends  upon  the  true  meaning  of  that 
document.  Further,  the  judgment  of  the  Sessions  Judge  is  so 
short,  and  the  case  as  a  whole  so  inadequately  considered,  that 
I  can  hardly  regard  his  as  independent  findings  upon  the  facts. 
For  these  reasons  I  have  gone  fully  into  those  facts,  with  the 
result  that  1  am  unable  to  uphold  the  conviction,  which  is  hereby 
set  aside  and  tho  accused  acquitted. 

Application  alloived. 


No-  13- 

Before  Mr.  Justice  Battigan, 

SHAH  MUHAMMAD,— PETITIONER, 

Versus 

GANESH  DASS,- -RESPONDENT. 

Criminal  Revision  No.  389  of  1904. 

Penal  Code,  Sections  441,  447 — Criminal  tretpass — Re-entry  on  land  — 
Omission  to  find  criminal  intent. 

Htbl,  tbiit.  mere  re-entry  upon  hind  from  which  :i  person  Las  been 
ejeoted  by  civil  process  does  not  constitute  criminal  trespass  within  the 
meauing  of  Section  ill  of  the  Penal  Code  without   conclusive  pioof  and  a 
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finding  that  the  accused  intended  to  commit  one  of  the  objects  specified 
in  that  section. 

Asa  Hal  v.  Ein^ras  (*)>  Queen  v.  '  houiamani  Sant  (-),  In  re  Sritti 
Dhur  Parai  (*),  Empre**  v.  Budh  Singh  (♦),  In  re  Gobind  Prasad  (*),  Queen- 
Empress  v.  Rayafadayachi  (8),  Empress  v.  Panjab  Smgh  (:),  and  Alia 
Dittav.  The  Empress  (*),  cited  and  followed. 

iluhammid  Shah  v.  The  Emprets  ('),  referred  to  and  explained. 

Emperor  r.  Liucman  (l0),  dissented  from. 

Petition  for  revision  of  the  order  of  Diwan  Narindra  Nath,  Distiict 
Magistrate,  Gujrat,  dated  20th  Felruary  liH)±. 

Nanak  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Ratiigak,  J. — The  land  in  dispute  belongs  to  the  aeeused,  "2.0th  June  1904. 
but  it  is  under  mortgage  \iith  possession  in  favour  of  LalaGanesh 
Das,  a  well  known  and  respected  banker  and  Honorary 
Magistrate  of  the  Gujrat  District.  Lala  Ganesh  Das  leased  the 
land  to  accused  some  years  ago  tor  purposes  of  cultivation,  bat 
as  the  latter  made  default  in  payment  of  rent  a  notice  of 
ejectment  was  served  on  him  about  1902.  Apparently  no  further 
steps  were  taken  on  that  occasion,  bat  in  liKjo  a  second  notice  was 
served  on  the  accused  and  he  was  duly  ejected  by  process  of  law 
on  the  13th  June  lyuo.  lie  has  now  been  couvicUnl  under  Section 
417,  Indian  Penal  Code,  of  crimiual  trespass,  in  that  he 
unlawfully  and  without  tue  consent  of  the  complainant,  Lala 
Ganesh  Uas,  re-entered  upon  the  laud  and  cultivated  it  The 
accused  pleaded  that  after  ejectment  in  June  he  had  received  Lala 
Ganesh  Das'  consent  to  resume  possession  of  the  laud,  but  this 
highly  improbable  story  has  been  very  rightly  disbelieved  by 
the  Magistrate  and  the  District  Magistrate. 

The  question,  however,  remains  whether  the  conviction  can 
be  upheld.  In  order  to  establish  a  case  of  criminal  trespass  it 
must  be  proved  that  the  accused  person  entered  iuto  or  upon 
the  property  in  the  possession  of  another,  or  unlawfully  remained 
"  on  such  property  M  with  intent  to  commit  an  offence,  or  to 
"  intimidate,  insult  or  aunoy  the  party  in  possession." 

In  the  present  case  there  is  no  tiuding  either  by  the 
Magistrate  or  by  the  District  Magistrate  that  the  accused's 
imUntton  was  to  commit  an  offence   or   to   intimidate,   insult   or 

(>)  1  /'.  /.'..  188*,  Cr.  (*)  /.  L.  R.,  XIX  Mad.,  240. 

(*)  14  W.  R,C  (')  /.  L.  R,  VI  Calc. 

(»)  'J  B.  L.  Ii.,  A  pp.,  U».  (')  2<J  P.  B.(  18»2,  Cr. 
(♦)  /.  L    H,  11  AH.,  101.  |  42  P.  R,  1881,  Cr. 
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annoy  the  person  in  possession  of  the  land,  and  in  the  absence 
of  a  finding  to  the  effect  the  conviction  must,  on  the  authority  of 
Asa  Mai  v.  Empress  (1),  be  set  aside. 

Mr.  Nanak  Chand,  who  argued  the  case  very  ably  on  behalf 

of  the  complainant,  contended  that  the  nature  of   the    accused's 

act  was  such  that  he  must  have    known   that   he    would   causo 

annoyance  to  the  complainant.     Possibly  he  had  this  knowledge, 

but  even  so  his   act  would  not  be  an    offence   punishable   under 

Section  447,  it  having  been  ruled   on  very   many   occasions  that 

mere  knowledge  that  annoyance  is  likely  is  not  enough  and    that 

it  is  essential  to  prove  that  the  accused  had  one  or  other  of  the 

intents    specified    in     Section    441    (see    Queen    v.    Chooramani 

Sant     (a),  In    re     Sristi   Dhur    Parni    (3),    Empress   v.    Uudh 

Singh     (*),     In    re     Gobind     Prasad    (s),     Queen-  Emprees     v. 

llayapadayachi  (6),  and  Empress  v.  Punjab  Singh  (7). 

In  Muhammad  Shah  v.  The  Empress  (b),  Elsmie,  J.,  no 
doubt  held  that  a  man  may  be  presumed  to  have  intended  the 
natural  consequences  of  his  act,  and  that  intention  to  annoy  may 
therefore  be  inferred  from  knowledge)  that  annoyance  is  likely 
.  to  be  caused,  but  this  view  of  the  law  which  is  supported  by 
tho  decision  of  the  Bombay  High  Court  in  Emperor  v. 
Lvxman  (°)  (at  page  284),  is  opposed  to  that  of  Smyth,  J.,  in 
the  same  case  to  the  authorities  cited  above,  and  to  the  decision 
of  Barkley  and  Kattigan  in  Alladitta  v.  The  Empress  (l0).  In 
the  latter  case  the  learned  Judges  observed:  "  Now  in  order 
"  to  constitute  the  offence  of  criminal  trespass  it  must  be  proved 
11  that  some  criminal  intent  was  present  in  the  mind  of  the 
"  accused,  and  it  does  not  at  all  follow  that  because  an  act  is 
"  unlawful,  and  is  one  that  the  civil  law  will  restrain,  or  for  which 
"  it  will  compensate  the  injured  party  in  damages,  it  is  necessarily 
"  criminal.  Thus  it  has  been  held  by  the  Madras  High  Court 
"  that  mere  re-entry  on  land  by  a  person  who  has  been  ejected 
"  by  civil  process  is  not  the  offence  punishable  under  Section 
"447,  Indian  Penal  Code  (VI  Mad.  II.  C.  R.,  App.,  19). 
11  In  the  present  instance  we  do  not  think  that  the  Magistrate 
•*  who  tried  the  case  kept  this  distinction  sufficiently  in  view. 
M  His  finding,  moreover,  is  not  that  tho  accused  intended  to  annoy 
"the  complainant  by  entering  on  the  land,  but  that  'their 
•'  ■  present  act  is  one  doubtless  calculated  to  annoy  the  complain* 


m  i  p   /,  ,  1881,  Cr.  (")  t.  L.   B.,  XIX  Mad.,  210. 

(s)  U  W.  «-.  Cr.,  25.  V)  '■  L-  *■■   Vl  C"lc;  ™- 
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"  'ant'.  "  And  as  remarked  by  Straight,  J.,  in  Gobind  Prasad's 
case  (l),  at  page  467,  "  the  intent  with  which  the  act  is  done 
"  must  be  established  by  clear  and  convincing  evidence  of  such 
"  character  and  description  as  the  particular  nature  of  the  case 
"  requires." 

In  the  present  cas?,  which  is  on  the  facts  very  similar  to  the 
case  in  the  Madras  High  Court  Reports  above  referred  to,  I  do 
not  myself  consider  that  intent  to  cause  annoyance  can  reason- 
ably be  inferred  from  the  acts  of  the  accused.  As  remarked 
by  Mayne  (Criminal  Law,  1st  edition,  page  734)  :"  I  should 
"have  imagined  that  the  intent  which  the  law  would  infer  from 
"  cultivating  another  man's  land  would  be  merely  an  intent  to 
"  procure  wrongful  gain  for  oneself,  and  that  a  further  intent  to 
"  annoy  would  have  to  be  made  out  by  something  like  special 
"  evidence."  But  here  there  is  no  such  evidence  and  the  Courts 
have  not  found  that  the  accused  had  any  intent  to  commit  an 
offence  or  to  intimidate,  insult,  or  annoy  the  complainant,  and 
under  these  circumstances  I  have  no  alternative  but  to  acquit 
the  accused  and  set  aside  the  order  of  the  lower  Courts.  In 
conclusion,  I  would  cite  the  observation  of  Plowden,  J.,  in  Asa 
Mai  v.  Empress  ('-).  "Hasty  resort  to  the  Criminal  Courts  to 
"  invoke   their   aid    against  persons  who  have   inflicted    a    civil 

"injury  is  not  to  be    encouraged, If  the 

"complainant  was  injured  by  the  act  of  the  defendants  in  taking 
"  forcible  possession  of  property,  which  they  churned  by  right 
"of  inheritance,  he  had  two  complete  civil  remedies,  by  a 
"  summary  suit  under  Act  I  of  1877  for  recovery  of  possession, 
"  and  by  a  suit  for  damages,  if  he  had  suffered  any,  by  the 
"  trespass."  These  remarks  are  very  apposite  to  the  case  before 
me  and  the  remedies  specified  by  the  learned  Judge  are  here  also 
available  to  the  complainant,  inasmuch  as  the  accused  is  now 
no  longer  a  tenant  but  a  mere  trespasser.  And  it  may  well  be 
that  a  Civil  Court  would  not  hesitate  to  give  exemplary  damages 
if  it  can  be  shown  that  the  trespass  committed  by  accused 
amounts  to  a  wilful  and  persistent  contempt  for  the  rights  given 
by  law  to  the  complainant. 

The  fine*  inflicted  by  the  lower  Courts  will,  if  paid,  be 
refunded. 


Application  a/lowed. 
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No.  14. 

Before  Sir  William  Clark,  Kt.}  Chief  Judge. 
DHANJIBBOY— PETITIONER, 
Revision  Side.    \  Versus 

KAIM  KHAN —RESPONDENT. 
Criminal  Revision  No.  1095  of  1904. 
Penal  Code,  Section  408— Criminal  breach  of  trust  by  servant— Charge 
—Criminal  Procedure  Code,  1898,  Sections  222,  234,  235. 

The  accused  was  charged  with  a  series  of  acts  amounting  to  dishonest 
misappropriation  of  money  extending  over  a  period  of  two  years,  held 
that  the  trial  being  opposed  to  the  provisions  of  Sections  222  and  234  of 
the  Code  of  Criminal  Procedure  was  illegal. 

Petition  for  revision  of  the.  order  of  Captain  B.  0.   Roe,  Sessions 
Judge,  Rawalpindi  Division,  dated  2nd  May  1904. 

Pestonji  Dadabhoi  and  Ishwar  Das,  for  petitioner. 
Grey,  for  respondent. 

The  facts  of  this  case  are  as  follows : — 

In  July  1901  the  petitioner  employed  the  respondent  as  his  agent 
for  the  purposes  of  trade  in  Persia,  and  entrusted  him  with  certain  cash 
and  merchandise,  of  the  value  of  Rs.  53,300.  Some  time  after  the 
respondent's  arrival  at  Meshed  petitioner  began  to  suspect  that  his 
interests  wero  not  being  properly  served,  he  therefore  telegraphed  to  the 
respondent  to  hand  over  the  charge  of  the  business  to  his  assistant, 
which  respondeat  did  on  25th  September  1902.  On  arrival  in  India,  the 
respondent  having  been  called  upon  to  submit  an  account  of  his  agency 
did  so  on  or  about  the  4th  May  1903.  Not  being  satisfied  with  the 
account  the  petitioner  on  12th  May  1903  filed  a  complaint  in  which  he 
accused  the  respondent  of  having  embezzled  Rs,  14,000  and  also  of 
falsifying  his  accounts.  'I he  Magistrate  divided  the  charge  of  general 
deficiency  into  two  parts,  viz.,  a  sum  of    Rs.  7,453  between  the   15th   July 

1901  and  31st  December  1901,  and  a  separate  sum  of  Rs.  6.00C  iu  addition 
to  the  orofits  on  the  sales  between  1st  January  1902  and  31st  December 

1902  and  he  further  charged  the  respondent  with  a  specific  item  of  Rs.  2,500 
which  formed  part  of  the  general  deficiency  and  after  a  prolonged  trial 
convicted  the  respondent  of  embezzling  the  last  item  only  and  of  having 
failed  to  enter  the  same  in  his  accounts  and  sentenced  him  to  three  years' 
rigorous  imprisonment  and  a  fine  of  Rs.  2,500.  From  this  decision  the 
respondent  appealed  to  the  Sessions  Judge  who  acquittedthe  accused,  as 
he  considered  that  there  was  not  sufficient  evidence  to  prove  the  receipt 
by  the  respondent  of  the  specific  item  of  Bs.  2,500,  but  as  to  the  charge 
being  bnd  by  reason  of  extending  over  a  period  of  two  years  he  held,  that 
as  the  objection  was  then  raised  for  the  first  time  and  as  there  was 
nothing  on  the  record  to  show  that  the  counsel  for  the  respondent  had 
made  any  objection  to  its  form,  and  ns  it  In  d  been  ncc<p<cri  by  him  as 
specifying  what  bis  client  bad  to  answer  to,  and  the  accused  had  duly 
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pleaded  not  guilty  and  entered  on  his  defence,  although  he  (the  Judge) 
was  of  opinion  that  in  charging  the  accused  with  embezzlement  of 
Ks.  13,453  and  dividing  the  gross  sum  into  two  parts  and  fixing 
dates  for  each  of  these  sums  which  made  the  period  daring  which  each 
part  was  embezzled  less  than  one  year,  bat  the  whole  period  during 
which  the  gross  Earn  was  embezzled  more  than  one  year,  the  Magistrate 
had  infringed  the  provisions  of  Section  222  (2),  Criminal  Procedure 
Code,  and  had  the  procedure  been  objected  to  at  the  time,  such  infringe- 
ment of  an  express  provision  of  the  I  iw  mnst  have  vitiated  th«  whole 
proceedings  according  to  the  judgment  of  the  Privy  Council,  in  re 
8ubramania  Ayyar  v.  King-Emperor  (*),  yet  as  no  objection  was  taken  »t 
the  time  the  provisions  of  Section  537,  Criminal  Procedure  Code,  applied, 
and  that  if  there  had  been  sufficient  evidence  to  render  a  new  trial 
necessary  he  would  order  one,  but  as  on  consideration  of  the  whole  of 
the  facts  disclosed  he  was  of  opinion  that  there  was  not  sufficient 
evidence  to  justify  his  doing  so,  he  declined  to  order  a  new  trial. 

Against  this  order  of  acquittal  the  petitioner  filed  the  present 
application  for  revision. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,  C.  J. — As  regards  the  charge  being  bad  in  law  as  27  th  Oct.  1904. 
opposed  to  Section  222  (2),  Criminal  Procedure  Code,  the 
Sessions  Judge  has  rightly  found  that  it  -was  bad,  but  he  further 
finds  that  as  objection  was  not  taken  at.  once  to  the  error  that, 
the  defect  is  not  fatal,  the  Sessions  Judge  relied  on  a  Chief 
Court  ruling  for  this  view  of  the  capo.  Counsel  cannot  point 
out  to  me  any  such  ruling,  nor  have  I  been  able  to  find  any  such 
ruling. 

The  charge  referring  to  items  misappropriated  during  the 
period  of  two  years  is  distinctly  opposed  to  the  provision  of 
Section  222,  Criminal  Procedure  Code,  nor  does  Section  2'SA 
help,  as  that  also  provides  for  a  period  of  twelve  months. 

Counsel  for  petitioner  argues  that  Section  2'3-">,  Criminal 
Procedure  Code,  applies,  as  all  the  embezzlements  wero  made  in 
one  transaction  and  any  number  of  them  could  have  been 
charged. 

But  as  a  matter  of  fact  Section  235  was  not  applied,  and 
accused  would  be  greatly  prejudiced  by  allowing  the  embezzle- 
ments charged  under  Section  222,  Criminal  Procedure  Code, 
to  extend  beyond  twelve  months. 

The  illegality  is  fatal  to  the  conviction,  and,  under  the 
circumstance!  of  the  case,  I  do  not   think  N  Ut   to   order 

a  retrial.     Petition  is  dismissed. 

Applicatiim  dumit 


f»)  /.  L.  R.,  XXV  Mad.,  Ql,  V.  C. 
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No.  15. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Chatter ji,  G.I.  E. 
(  MASTA,— PETITIONER, 

Revision  Side,  j  Versus 

'  KING-EMPEROR  OF  INDIA,~RESPONDENT. 

Criminal  Revision  No.  1236  of  1904. 

Security  for  good  behaviour — Forfeiture  of  bond — Appeal  from,  and 
revision  of  orders  of ,  forfeiture  -  Criminal  Procedure  Code,  1898,  Sections 
514,  515. 

~Held,  that  Section  514  (5)  of  the  Code  of  Criminal  Procedure 
empowers  District  Magistrates  to  deal  on  appeal  or  in  revision  with  orders 
passed  by  Magistrates  after  forfeiture  of  the  penalty  provided  by  a  security 
bond,  and  that  Sections  435  and  439  of  the  Code  empower  High  Courts  to 
revise  orders  passed  by  Magistrates  under  Section  514  or  by  District 
Magistrates  under  Section  515  of  the  Code,  and  to  redace  tho  amount  of 
the  penalty. 

In  re  Nur-ul  Huh  (*),  In  re  Naki  Haji  (3),  In  re  Nil  Madhub 
Ghosal  (3),  and  Empress  v.  Umra  (*),  distinguished. 

Petition  for  revision  of  the  order  of  Nawab  Muhammad  Afzal 
Khan,  District  Magistrate,  Jhang,  dated  22nd  July  1904. 
Harnam  Das,  for  petitioner. 
The  judgment  of  the  Court  was  delivered  by — 

3rd  Jany.  1905  Reid,  J. —  This  is  an  application  for  remission  of  the  penalty 

prescribed  in  a  bond  executed  by  the  surety  for  a  person  bound 
over,  under  Section  118  of  the  Code  of  Criminal  Procedure,  to 
maintain  good  behaviour,  who  committed  an  offence,  punishable 
under  Section  457  of  tho  Penal  Code  during  the  term  prescribed 
by  the  bond. 

Section  293  of  Act  XXV  of  1861  and  Section  514  of  Act  X 
of  1872  did  not  empower  Magistrates  to  remit  any  part  of  the 
penalty  as  provided  by  Section  514  (5)  of  the  Code  of  Criminal 
Procedure  now  in  force,  and  did  not  confer  ou  District 
Magistrates  the  power  to  deal  on  appeal  or  revision  with  orders 
passed  by  Magistrates  after  tho  penalty  had  been  forfeited. 

These  provisions  were  introduced  by  Act  X  of  1882. 

In  re  Ntir-ul  Eulc  (x),  In  re  Naki  Haji  (2),  and  In  re  Nil 
Madhub  Ghosal  (3),  are,  therefore,  inapplicable,  as  is  Empress 
v.  Umra  (4),  which  dealt  with  Section  503  of  the  Code  of  1872. 

0)  I.  L.  R.,  Ill  Calc,  757.  (8)  19  W.  R„  Cr.,  1. 

(*)  VIII  Vale.,  L.  R.>  72.  («)     2  P.  R„  1883,  Cr. 
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We  see  no  reason  for  holding  that  the  law,  as  it  now  exists, 
does  not  empower  High  Courts  to  revise  orders  passed  by 
Magistrates  under  Section  514,  or  by  District  Magistrates  under 
Section  515,  of  the  Code,  Sections  435  and  439  of  the  Code  being 
sufficiently  comprehensive  to  justify  revision  of  such  orders, 
Section  423  (c)  applies  to  appeals  under  Section  515,  and  Section 
439  (1)  empowers  High  Courts  to  exercise  the  powers  of 
Appellate  Courts.  The  petitioner  has,  however,  failed  to  satisfy 
us  of  the  existence  of  circumstances  entitling  him  to  an  extension 
of  the  remission  ordered  by  the  District  Magistrate. 

The  application  is  dismissed. 

Application  dismissed. 

No-  16. 

Before  Mr.  Justice  RciJ. 

KING  -EMPEROR, 

Versus  V    Ritision  Sid*. 

PIRYA  LAL. 

Criminal  Revision  Xo.  1356  of  1904. 

Criminal  Procedure  Code,  169*,  Sections  110,  122, 125— Security  for  good 
bshaiour — Power  of  Magistrate  to  demand  fresh  sweties. 

I,  that  where  security  furnished  by  a  person  for  good  behaviour 
has  once  been  accepted,  a  Magistrate  has  no  power  subsequently  to  order 
him  to  furnish  other  security  of  a  particular  class. 

Emprest  v.  Ram  Lai  Acharjia  (')  and  Wamya  v.  The  Emperor  (*) 
referred  to. 

Case  reported  hy  T.  J.  Kennedy,   Esquire,  Session*  Judge,   Ambala 
Division,  on  6th  October  1904. 
The  facts  of  this  case  are  as  follows: — 

Pirya  Lai  was  ordered  by* Pandit  Amir  Singh,  a  Magistrate  of  the  1st 
class  in  the  Karnal  District,  to  famish  security  for  good  behaviour  in  the 
sum  of  Ra.  200,  and  the  surety  offered  was  accepted. 

The  District  Superintendent  of  Police  remarked  that  the  surety  was 
not  a  resident  of  Kama),  where  the  accused  lived,  and  could  not  therefore 
exercise  any  control  over  him. 

The  accused  was  directed  by  J.  P.  Thomson,    Esquire,   exercising  the 
powers  of  a  District  Magistrate  in  tho  Karnal  District,  by  order,  dated  I 
July  1904,  under  Section  110  of  the  Criminal   Procedure   Code,   to   furnish 
fresh  sureties  of  men  i  f  the  Karnal  Town. 


( ')  1  Calc  ,  W.  V  (*)  28  P.  R„  1901,  Cr. 
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The  proceedings  were  forwarded  for  revision  on  the  following 
grounds : — 

(1)  The  order  of  the  District  Mflgistratfl  was  illegal  directing  that 
the  applicant,  who  lad  alieady  furnisbid  security,  which  had 
once  been  accepted  on  28th  May,  should  furnish  fresh  suretitB 
of  men  of  the  Karnal  Town,  Empress  v.  Earn  Lai  Acharjia  (')i 
and  in  any  case  such  a  condition  was  obviously  opposed  to 
justice,  Wusaya,  v.  The  Emperor  (*).  I  recommend  that  the 
order  of  the  District  Magistrate,  directing  applicant  to  furnish 
as  fresh  sureties  men  of  the  Karnal  Town,  be  set  aside. 

Pending  order  of  the  Chief  Court  on  the  reference,  I  direct  that  the 
applicant  remain  at  large  on  the  security  already  furnished  by 
him. 

The  judgment  of  the  Chief  Court  was  delivered  by — 

Uh  Feby.  1905.  Reid,   J. — For  reasons   recorded   by   the   learned  Sessions 

Judge  I  set  aside  the  order  of  the  Magistrate  requiring  fresh 
security.  Pirya  Lai  will  be  released  on  the  security  originally 
furnished  by  him. 

The  order  of  the  Sessions  Judge  was  that  Pirya  Lai  should 
be  released  on  that  security,  but  it  appears  from  the  return  to 
the  notice  of  date  fixed,  that  the  notice  was  served  on  Pirya  Lai 
in  jail.     The  District  Magistrate  is  requested  to  explain  this. 

No.  17. 

Before  Mr.  Justice  Reid. 
ALl  HASSAN  AND  OTHERS,— PETITIONERS 
Revision  Sidk.  )  Versus 

(  KING-EMPEROR,—  RESPONDENT. 

Criminal  Revision  No.  1602  of  1904. 

Act  XXI  of  1857.     Application  of — to  the  Punjab. 

Held,  that  the  rules  and  regulations  which  applied  certain  sections  of 
Act  XXI  of  1857  to  the  Punjab  having  been  repealed  by  Section  4  of  the 
Punjab  Laws  Act,  1872,  the  provisions  of  that  Act  are  not  now  in  force  in 
the  Punjab. 

Petition  for  revision   of  the  order  of  A.  Langley,  Esquire,   District 
Magistrate,    Mult  an,   dated  25th  November   1904. 

Shah  Din,  for  petit ioi  ers. 
The  facta  of  the  case  are  as  follows  : — 

The  petitioners  were  arrested  for  keeping  a  common  gaming 
house,  which  was  situate  outside  the  municipal  limits  of  the  Multan 

(')  I  Gale,  W,  N.,  394.  (»;  28  P.  B.,  1901,  Or. 
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city.  As  Act  III  of  1867  was  only  in  force  within  the  municipal 
limits,  the  petitioners  were  tried  and  convicted  under  Act  XXI 
of  1857,  the  spirit  of  which  had  been  extended  to  the  Punjab  by 
the  Judicial  Commissioner's  Circular  No.  151,  dated  30th  Septem- 
ber 1859,  which  acquired  the  force  of  law  under  the  Indian 
Councils  Act.  After  the  passing  of  Act  III  of  1867,  it  was 
considered  that  in  towns  and  places  to  which  the  new  enactment 
was  not  extended  the  older  law  would  still  be  in  force,  and  that 
it  should  be  followed  until  the  provisions  of  the  latter  Act  have 
been  formally  extended  thereto. 

The  judgment  of  the  learned  Judge  was  as  follows  : 

Reid,  J. — The  eight  petitioners  were  convicted  under  Section     2ls£  Jany.  1905. 
12,  Act  XXI  of  1857,  and  were  sentenced  as  follows: — 

AH  Hassan  to  rigorous  imprisonment  for  three  months, 
Zarin  to  Ks.  50  fine,  and  the  remainder,  each,  to  Rs.  10  fine. 

Their  counsel  contends  that  Act  XXI  of  1857  does  not 
apply  to  this  Province.  The  Act  was  described  as  an  Act  to 
make  better  provision  for  the  order  and  good  government  of  the 
station  of  Howrah.  On  the  30th  December  1859  the  Judicial 
Commissioner  for  the  Punjab  issued  the  following  Circular 
No.  151:- 

"  As  I  believe  there  is  much  diversity  of  practice  in  the 
"  treatment  of  gambling  cases,  punishable  under  No.  60  of  the 
"  Epitome  appended  to  Circular  No.  14,  issued  from  this  office 
"  on  the  9th  February  last,  I  have  the  honour,  with  the  sanction 
"  of  His  Honour  the  Lieutenant-Governor,  to  issue  the  following 
"  instructions.  They  have  been  suggested  by  a  perusal  of  a 
"  circular  recently  issued  by  the  Judicial  Commissioner  of  Oudh 
"  and  are  in  the  spirit  of  Sections  10  to  15  of  Act  XXI  of  1857. 
"I.  The  parties  amenable  to  the  law  against  gambling  are,  first, 
11  those  who  own,  keep  or  have  charge,  or  are  in  any  way 
11  concerned  in  the  management  of  common  gaming  houses,  as 
"also  thope  who  advance  money  for  the  put  pose  of  gaming  in 
"  such  houses  ;  secondly,  those  who  play,  or  are  present  for  the 
"  purpose  of  playing  therein;  and,  thirdly,  those  who  ar«  found 
"  openly  playing  in  any  public  street,  place  or  thoroughfare.  A 
"severer  punishment  should  ordinarily  be  awarded  against  those 
"  who  keep  gaming  houses  than  against  those  who  simply  play 
"  in  them,  and  a  light  fine  will  in  most  cases  suffice  for  the 
'third  description  of  offence.  II.  Private  gaming,  not  in  a 
"common  gaming  house,  and  not  openly  in  a  public  place,  ii  not 
"  punishable." 
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la  this  circular  "  No.  60  of  tho  Epitome  "  is  apparently 
a  clerical  error,  No.  51,  providing  for  gambling  or  keeping  a 
gaming  house,  at  page  47  of  the  circular  for  1859,  Section  25 
of  the  Indian  Councils  Act,  24  and  25,  Victoria,  Cap.  LXVII, 
provided  that  rules,  laws  and  regulations  made  by  Lieutenant- 
Governors  should  not  be  deemed  invalid,  merely  because  they  had 
not  been  made  in  conformity  with  the  provisions  of  certain  Acts. 

This  section  probably  established  the  validity  of  the  ap- 
plication of  Sections  10  to  15  of  Act  XXI  of  1857  to  this 
Province. 

It  will  be  noticed  that  the  Act  itself  was  not  extended  to 
this  Province.  Rules  or  regulations  prohibiting  gambling  and 
keeping  gaming  houses  were  framed  in  the  spirit  of  the  above 
specified  sections  of  the  Act  and  received  the  sanction  of  the 
Lieutenant-Governor. 

The  preamble  to  the  Punjab  Laws  Act,  IV  of  1872,  rnna 
as  follows : — 

"  Whereas  certain  rules,  laws  and  regulations,  made  bereto- 
"  fore  for  the  Punjab,  acquired  the  force  of  law  under  the 
"  provisions  of  Section  25  of  the  Indian  Councils  Act,  1861,  and 
"  whereas  it  is  expedient  to  declare  which  of  the  said  rules,  laws 
"  and  regulations  shall  henceforth  be  in  fcrcs  in  the  Punjab, 
"  and  to  amend,  consolidate  or  repeal  others  of  the  said  rule, 
"  orders  and  regulations.    It  is  hereby  enacted  as  follows :" — 

Section  4  of  the  Act  repeals  the  regulations,  acts  and  orders 
specified  in  the  second  schedule  annexed  to  the  Act  to  the  extent 
specifiod  in  the  3rd  column.  Schedule  II  includes,  among  enact- 
ments repealed,  all  rules,  laws  and  regulations  made  for  the 
Punjab  and   its  dependencies    by  the  Governor-General  of  India 

or  the    Lieutenant-Governor,  otherwise  than    at  meetings 

for  making  laws   aud  regulations   in  comformity    with   certain 
acts,  except  those  specified  in  Schedule  1. 

Circulars  No.  14  and  No.  151  are  not  specified  in  Schedule 
1.  The  convictions  and  sentences  are,  therefore,  in  my  opinion, 
illegal,  the  Act  in  question  not  being  in  force  in  this  Province, 
and  the  rules  and  regulations  which  applied  certain  sections  of 
the  Act  to  this  Province  having  been  repealed. 

1  set  aside  the  convictions  and  sentences.  The  fines,  if 
realised,  will  be   refunded. 

Application  allowed. 
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No.  18- 
Before  Mr.  Justice  Rattigan. 
RAM  RANG, -PETITIONER,  \ 

Versus  f   Rjkvision  Sidk. 

KING -EMPEROR,— RESPONDENT.  * 

Criminal  Revision  No.  1429  of  190-1. 

Criminal  trespass— House-breaking  by  night — Intention,  Specification 
"/-—Penal  Code,  Sections  441,  456. 

Prisoner  some  time  between  the  hours  of  10  and  11  p.m.  broke  into 
complainant's  house  where  women  were  living,  and  when  discovered  gave 
an  utterly  absurd  explanation  to  account  for  his  presence.  It  was  contended 
that  as  it  had  not  been  established  that  the  entry  was  made  for  any  of  the 
purposes  specified  in  Section  441,  Indian  Penal  Code,  the  conviction  was 
illegal. 

Held,  that  though  it  was  not  certain  what  the  precise  intention  of  the 
accused  was  in  committing  the  trespass,  it  was  clear  that  the  entry  must 
have  been  for  some  criminal  purpose,  and  that  the  facts  proved  were 
sufficient  to  show  an  intent  to  insult  the  modesty  of  a  woman  of  com- 
plainant's household  as  is  provided  for  by  Section  441,  and  that,  therefore, 
the  conviction  was  right  and  should  be  upheld. 

Premanundo  Shaha  v.  Briniabun  (l)  and  Balmokand  Bam  v.  Ghansam 
Ram  (*),  cited  and  followed. 

Petition  for  revision  of  the  order  of  ISawab  Muhammad  Afzal  Khan, 
'rict  Magistrate,  Jhang,  dated  21st  October  1904. 

Beechey,  for  petitioner. 

The  jadgment  of  the  learned  Jadge  was  as  follows  : — 

Rvttigav,  J. — Accused,  petitioner,  has  been  convicted  by  tho  y^  ^uV  1902. 
Magistrate,  2nd  class,  Jhang,  of  an  offence  under  Section  456, 
Indian  Penal  Code,  and  has  been  sentenced  to  three  months' 
rigorous  imprisonment  and  fine  of  Rs.  50,  in  default  fifteen  days 
further  rigorous  imprisonment.  The  conviction  and  sentence 
have  been  upheld  on  appeal  by  the  Sessions  Jndge. 

The  petitioner  has  applied  to  this  Court  under  Section  439, 
Criminal  Procedure  Code,  and  on  his  behalf  his  learned  counsel 

irged  (1)  that  it  is  not  proved  that   petitioner  was   fonnd  in 
the  honsc  of  the  complainant,  and  (2)  that  in  any  case  it   is  not 

blished  that  petitioner  was  in  the  house  of   the   complainant 
for  any  of  tho  purposes  speciBed   in  Section    l\\,   Indian    Penal 
Code,  and  that  he  was  certainly    not  there   for   the    purpose   of 
'committing  adultery  with  complainant's  wife. 


(•)!.  L.  R.,XXI!  Cole, 


(•)  I,  L.  R.,  XXII  Calc,  404. 
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Upon  the  first  point  I  have  no  hesitation  in  agreeing  with 
the  lower  Courts  that  petitioner  was  actually  found  .  in  the 
complainant's  house.  The  evidence  for  the  prosecution  upon 
this  point  is  clear.  Both  the  lower  Courts  have  believed  it  and 
I  see  no  reason  to  differ  from  their  findings,  the  more  especially 
as  the  petitioner's  own  version  of  what  occurred  on  the  night  in 
question  is  absurd  to  a  degree.  Indeed  I  did  not  understand 
Mr.  Beechey  to  contest  this  part  of  the  prosecution  story  very 
strongly,  and  I  cannot  see  how  he  could  possibly  do  so  in  view 
of  the  utter  ridiculousness  of  his  client's  version  as  to  what 
happened.  I  agree,  therefore,  with  the  lower  Courts  that  it  is 
proved  that  petitioner  was  caught  in  the  house  of  the  complainant 
some  time  between  the  hours  of  10  and  11  p.m.  on  the  night  in 
question. 

The  question  remains  whether  it  has  been  proved  that  the 
petitioner  entered  the  house  of  complainant  with  any  of  the 
intentions  specified  in  Section  441  ?  The  lower  Courts  have 
found  that  the  intention  of  the  petitioner  was  to  commit  adultery 
with  complainant's  wife,  Mr.  Beechey  contends  that  there  is  on 
the  record  no  satisfactory  evidence  to  prove  that  there  was  any 
previous  intrigue  between  petitioner  and  complainant's  wife.  I 
agree  with  him  as  to  this,  and  I  think  it  would  be  extremely 
unjust  to  the  woman  to  hold  that  the  petitioner  went  into  the 
house  in  order  to  commit  adultery  with  her  as  a  willing  mistress. 
I  quite  accept  the  ruling  in  Premanundo  Shaha  v.  Brindabun  (1), 
referred  to  by  Mr.  Beechey  in  this  connection ;  but  I  do  not 
think  that  this  case  in  any  way  helps  the  petitioner.  Admitting 
that  petitioner  had  had  no  intrigue  with  the  woman,  the  fact  still 
remains  that  he  broke  into  complainant's  house  at  a  late  hour  in 
the  night.  His  position  in  life  precludes  the  idea  that  he  went 
iuto  the  house  in  order  to  commit  theft  or  for  any  purposes  save 
his  own  pleasure.  What  then  was  he  in  complainant's  house 
for  ?  In  the  Calcutta  case  the  learned  Judges',held  that  under 
such  circumstances  the  intent  must  have  been  to  commit  an 
offence  punishable  under  Section  509,  Indian  Penal  Code,  that 
is  to  say,  intrusion  on  privacy  in  order  to  insult  the  modesty  of 
a  woman.  So  in  the  case  before  mo  I  conclude  that  tho  petitioner 
must  have  eutcred  the  complainant's  house  with  the  intention  of 
insulting  the  modesty  of  the  complainant's  wife.  A  person  does 
not  break  iuto  a  neighbour's  house  at  night  and  in  the  absence 
of   the  owner   for  no  purpose   whatsoever.     If  he  docs  not  go  in 

(')/.£.  R.,  XXII  Calc.,  994. 
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then  in  order  to  commit  theft  or  to   annoy,    intimidate  or   insnlt 
his   neighbour,    he   must    nevertheless  be  deemed  to   have  some 
object  in  view.     What  this  object  it  mast  be  decided  by  reference 
to  the  circumstances  of  the   particular   case.     In  this  case  when 
we  find  a  man  breaking  into  his  neighbour's  house  where  a  wo«an 
or    women   is   or   are  living,  at  a  late  hour  of  the  night,    in    the 
absence  of  the  owner  of  the  house,  when  we  find  that  his  position 
is   such    that  he   could   not  have    intended  theft,  and  that  when 
discovered  he  gives  au  utterly  absurd  explanation  to  account  for 
his  presence,  we   are,  I  think,   entitled  to  hold,   as   the   learned 
Judges    of   the  Calcutta  High  Court  held,  that  his  object  was  to 
commit  an   offence  under  Section  509,  Indian    Penal   Code.     As 
observed    in   another   case   by    the  learned   Judges  of  the    same 
High    Court,    "  though    it  is  not  quite  certain  what  the   precise 
"  intention   of   the   accused  in   committing    the    trespass    which 
"  forms   the   subject   of  the  charge  was,  it  is  clear  that   it    must 
"have  been  one  or  other  of  those  specified  in  Section  441.     One 
"of    them    would    probably    be   excluded  by  the   circumstances 
"  attending  the  trespass,  that  is,  the  intention    to   annoy.     Con- 
sidering that  the   trespass  was    stealthily  committed,  it  would 
"  not  be  reasonable  to   suppose  that  it  could  have  been  intended 
'■•  to    annoy   any  of  the  persons  in  the  room  that   was  trespassed 
"into,  though  such  annoyance  must  have  resulted  from  it.     Nor 
"  could    the    intention    of  the  accused  have    been  to   intimidate 
"  auy    one,    as   his   subsequent  conduct  shows,  for  as  soon  as  he 
••  was   found  out,  he  tried  to    make  his  escape  quietly.     But  the 
M  intention    must    have    beeu   one  to  commit  some  offence,  or  to 
"  insult  the   modesty   of   complainant's   wife  by  intruding  upon 
"  her   privacy.     Judging   from   the   time,    the    place,   and    the 
"  manuer  in  which  the  trespass  was   committed,  and  the  conduct 
"  of   the   accused   when    he   was    found  out,  it  i9   impossible   to 
"suppose   that   the  trespass    could  have  been  committed   either 
"  unintentionally  or  with  auy    innocent  intention.     It  must  have 
"  been  committed  with  the  intention   of  insulting  the  modesty  of 
"  the  complainant's  wife,  or  of  committing  some  offouco,  though 
"  it    is    not  quite   certain    what     the    offence    intended     was," 
Balmukand  Ham  v.  QJuuuam  Ram  (*)•     Accordingly  the  learned 
Judges  upheld  the  conviction  of  the  accused  iu  that  case. 

In  my  opinion  this  reasoning  is  applicable  to  tlte  facts  of  the 
present  case,  and  though  justified, 

upon  such  slender  evidence  as    to  this  as  there   ia  in  this  ease,  in 
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44  CRIMINAL  JUDGMENTS— No.  18.  t  Record 


assuming  that  the  accused  entered  the  house  in  order  to  commit 

adultery  with  the  wife   of   the  owner  of  the   house,    I    have   no 

hesitation  in  holding  that  the  entry  under  circumstances  such  as 

those   disclosed   in   this  case  must   have  been  for  some  criminal 

purpose,  and    that   in   all  probability   the  purpose  was  to  insult 

the   modesty    of   the  complainant's   wife.     As  I   have   already 

remarked   the   facts  preclude  the  idea   that  the  iutention  was  to 

commit  theft   or  to  intimidate,  insult  or  annoy  the  owner  of  the 

house,   though   the  obvious  result  of   the  accused's  act  would  be 

that   the  owner  would  be  very  highly    incensed.     But  admitting 

all    this   and   conceding  that  it  is  not  proved  that  complainant's 

wife  was  ready  and  willing  to  commit  adultery  with  the  petitioner, 

I   still  hold   that   the   circumstances  are  such  as  to  negative  the 

supposition   that   the   petitioner   in  entering  the  complainant's 

house  at  night   acted   innocently   and  with  no  criminal  purpose. 

Indeed,  upon  the   facts    which  I,  in  agreement   with  the   lower 

Courts,  find   established,  it  would  be  unreasonable    to  hold   that 

the   peti toner  had     not  the    intention   to    commit    an   offence, 

though  what   the  particular   offence  may  have  been  is  not  quite 

certain.     Accordingly  though    I   differ   from   the   lower    Courts 

as  to  the  precise  intention   of   the  petitioner,  I   am   at  one  with 

them   in   holding   that  an   offence   under   Section  456,  Indian 

Penal  Code,  was  committed  by  him.     I  do   not,  therefore,   feel 

called   upon   to  interfere  iu    revision  in   a   case  where,   in   my 

opinion,  the   conviction    is  fully  justified   on  the   facts,   and  I 

have  the  less   hesitation   in   refusing   to  so  interfere  because  (as 

held  iu  the  Calcutta  case  last   referred  to)  "  a   conviction  under 

"  Section  456  would  not  be  bad  for  want  of  specification  of  the 

"  intention  in  the  charge." 

As  regards  the  sentence,  namely,  three  months'  rigorous 
imprisonment  and  a  fine  of  Rs.  50,  I  cannot  say  that  I 
regard  it  as  at  all  excessive.  The  offence  committed  was,  in 
my  opinion,  a  very  serious  one,  and  unless  exemplary  sentences 
are  passed  iu  such  cases,  persons  who  are  inclined  to  run  the 
risk  of  detection  in  committing  those  offences  are  not  likely 
to  be  deterred.  Such  offences  are  already  far  too  often 
committed.  The  petitioner  is  said  lobe  well  connected  and  a 
person  of  some  position,  but  this  is,  1  think,  a  good  reason  why 
he  should  not  be  treated  with  misplaced  leniency.  1  accordingly 
reject  this   application,   affirm   the  conviction,   aud  confirm   the 

sentence. 

Application  dismissed. 


Mat  1905.  ]  CRIMINAL  JCDGMENTS-No.  19.  45 

No-  19. 

Before  Mr.  Justice  Chatter ji,  CLE. 

KING-EMPEROR, 

Versus  }     Revision  Sidk. 

MAIDHAX. 
Criminal  Revision  No.  982  of  1904. 
Criminal  Procedure  Code,  1898,  Section  439— Revision— Failure  of  prose- 
cution to  prove  previous  convictions  —Practice of  Chief  Court— New  trial. 

In  a  case  where  evidence  of  the  previous  convictions  for  similar 
offences  of  an  accused  was  not  given  at  the  trial,  held,  that  the  Chief 
Court  will  not  interfere  in  exercise  of  its  powers  of  revision  and  direct 
a  new  trial  in  order  to  enable  the  prosecntion  to  supplement  the  record  by 
producing  fresh  evidence  bearing  on  the  question  of  punishment  or  enhance- 
ment of  the  sentence. 

Empress  v.  Chuni  Lai  (l),  referred  to. 

Case  reported  by  J.  P.  Thompson,  Esquire,  District  Magistrate, 
Karnal,  on  21th  July  1904. 
On  5th  June  1904,  when  complainant  had  gone  to  his  field  and  bis  wife 
temporarily  left  the  houBe  to  see  a  neighbour,  the  accused  entered  the 
house  and  wrapped  up  two  thalis  in  his  chadar.  The  complainant 
happened  to  come  up  just  as  the  accused  was  coming  out  of  the  house 
and  seeing  thalis  under  his  arm  and  suspecting  him  to  be  a  thief,  cried  for 
help.  The  accused  took  to  his  heels,  but  Mangtu,  Lambardar,  caught  him 
and  they  took  him  to  thana.  The  accused  bad  no  witnesses  and  the  case 
was  fully  proved  against  him. 

The  accused,  on  conviction  by  Sayad  Julal  Shah,  Tahsildar,  exercising 
the  powers  of  a  Magistrate  of  the  2nd  claas  in  the  Karcal  District  was 
sentenced,  by  order,  dated  16th  June  1904,  under  Section  454  of  the  Indian 
Penal  Code,  to  two  months  rigorons  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds  : — 

On  the  14th  June  information  was  received  that  the  accused  in  this 
case  had  been  convicted  of  offences  against  property  on  two  occasions 
in  the  Hohtak  District,  but  before  the  information  could  reach  the  TahsiU 
dar  of  Panipat,  who  was  trying  the  case,  he  had  convicted  and  sentenced 
the  accused. 

I  consider  that  the  case  should  be  tried  by  the  District  Magistrate, 
as  the  sentence  of  two  months'  inprisoument  is  quite  inadequate  con- 
sidering the  two  previous  convictious,  which  cau  now  be  proved  The  files 
of  ull  threo  cases  in  which  the  uccased  has  been  convicted  are  forwarded 
herewith,  lu  one  of  the  previous  cases,  the  accused  was  sentenced,  on  1st 
August  1904,  to  12 stripes,  under  Section  411,  Indian  Penal  Code,  and  in 
the  other  he  was  sentenced,  under  the  same  section,  to  six  months' 
.mprisoument  on  23rd  July  1903. 

(1)  7  P.  K.,  1889,  Or. 


46  CRIMINAL  JUDGMENTS-No.  20.  [  Ricobd 

The  judgement  of  the  Chief  Court  was  delivered  by 
30th  Jany.  1905.  Chatterji,  J.— The  evidence  is  clear  that  the  accused  had  got 

into  the  house  of  the  complainant   and  was   escaping  with    some 
•    thalis  under  his  arm  when  he  was  captured.     The  conviction   is 
therefore  correct. 

The  question  whether  there  should  be  enhancement  of  sen- 
tence is  not  free  from  difficulty.  The  Tahsildar  decided  on  tho 
record  as  it  stood  before  him,  as  every  Magistrate  is  bound  to  do. 
It  is  unfortunate  that  the  fact  of  the  previous  conviction  was  not 
made  known  to  him.  I  cannot  say  that  the  Tahsildar  acted  with 
auy  material  irregularity  or  that  taken  as  a  first  offence  the 
sentence  is  grossly  inadequate.  The  accused  has  served  his 
term  of  imprisonment,  and  this  is  properly  speaking  a  difficulty 
in  the  way  of  enhancement  according  to  the  principles  on  which 
this  Court  acts,  though  not  an  insuperable  one.  See  Empress  V. 
Ghutri  Lai  (l).  I  think  the  accused  is  eutitled  to  contend  that 
the  prosecution  is  not  entitled  to  supplement  the  record  at  this 
stage  by  producing  fresh  evidence  bearing  on  the  question  of  his 
punishment,  just  as  he  himself  would  not  have  been  entitled  to  a 
reconsideration  of  the  case  by  asking  to  be  allowed  to  tender 
new     evidence. 

I  think  on  the  whole  that  this  reasoning  has  force,  and 
I  accordingly  decline  to  enhance  the  sentence  or  to  quash 
the  conviction  and  to  order  a  retrial  by  the  District  Magis- 
trate. 


Appellate  Side. 


No-  20. 

Before  Mr.  Justice  Chatterji,  CLE., 
HAKIMAN,— (APPELLANT;, 
Versus 
KING-EMPEROR,— (RESPONDENT). 

Criminal  Appeal  No.  527  of  1904. 

Confession— Admissibility  of  incriminating  statement  made  by  accutcd 
while  in  police  custody— Evidence  Act,  1872,  Sections  25,  20,  Evidoncc — 
Pointing  oat  stolen  property  concealed  ina  place  not  under  the  accused's  sole 
control — Penal  Code,  Section  411. 

Held,  that  a  promise  made  by  an  accused  person  while  in  the  custody 
of  tho  police  to  restore  the  stolon  property  being  au  incriminating  statement 
suggesting  the  inference  that  the  prisoner  took  part  in  the  commission  of 
that  offence  cOmos  within  the  category  of  a  confession  and  is  therefore  in. 


(l)7  P.  A,  1889,  Cp. 
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in  evidence  against  the  accaaed  un:  and  23  of  the 

Evidence  Act. 

Held,  alto,  that  the  fact  that  on  the  information  of  the  accused  a  skin 
of  one  of  the  stolen  bullocks  was  fonnd  bnried  in  a  shed  belonging  to,  and 
in  possession  of,  several  persons  other  than  the  accused,  was  not  conclusive 
evidence  of  the  guilt  of  the  accused. 

Queen-Empres*  v.  Bhairab  Chunder  Chuktrbuttu  (*)»  Queen-Emptess    v. 
■  Empress  v.  Matheta  (*),  and  Empress  r.  Qobinda  (*),  cited 
and  followed. 

Appeal  from.  Uie  order  of  B.  T.  Gihso*,  Enquire,  Magistrate,  \$t 
i$$,  Lyallptir,  dated  2\tt  Jun*  1904. 

Hams,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Cbattebji,  J— This  appeal  and  No.  466  of  1904  arise  out    27**  Jany.  1905, 
of  the  same  case  and  will  be  disposed  of  by  one  judgment. 

The  facts  are  fully   given   in    the  judgment  of   the   Magis- 
trate and  do  not  require  recapitulation. 

The  Magistrate  has  rejected  the  evidence  of   the    professed 
e\  e- witness,  and  his  Bnding  against  the  accused   is    based    on  — 

1.     Track  evidence. 

Evidence  of  their  promise  to  restore  the  stolen  property. 

j.     The    finding  of  the  skin  of  a  bullock  bnried  in    a  cow-  * 
shed  in  Chak  I 

:egards  the  first,  the  Magistrate  shows  that  the  tracks 
were  not  compared  till  about  three  weeks  after  the  arrest  of  the 
accused.  The  Magistrate  says  it  is  to  be  received  with  great 
caution  and  accepts  it  for  what  it  is  worth,  i  think  it  is  worth 
practically  nothing  in  this  case. 

As  regards  the  evidence  as  to  the  promise,  I  think  it  is 
very  inconclusive,  if  it  is  admissible.  It  is  quite  consistent  with 
accused  being  merely  aware  where  the  animals  were  without 
being  the  thieve*  or  guilty  receivers  of  them.  It  may  really  be  % 
giin  time.  Nothing  definite  can  be  inferred 
from  it.  Bnt  if  we  hold  that  it  docs  tnise  a  distinct  inference  of 
criminality  agaii  usfd,  it  appears    to   be    inadmissible, 

because  it  wis  made  while  the  accused  were  in  Police  custody. 
The  Magistrate  has  admitted  the  evidence,  holding  the  promise 
to  amount  to  a  mere  admission,  and  not  to  a   confession,  within 
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the  .rmea ning  of  Section  26  of  the  Indian  Evidence  Act,  and  there 
are^undoubtedly  some  s^uthon'ties  in  suppoit  of  this  view.  But 
I  think  the  sounder  opinion  is  that  any  "  admission  made  at  any 
"  time  by  a  person  charged  with  a  crime  stating  or  suggesting  the 
"inference  that  he  committed  that  crime"  comes  within  the 
category  of  a  confession.  This  is  the  definition  of  a  confession  given 
by  Sir  James  Stephen,  in  his  Digest  of  the  Law  of  Evidence, 
and  has  been  generally  accepted  by  (1  e  Indian  Conrts.  An  in- 
criminating statement,  which  falls  short  of  an  absolute  confession, 
but  from  which  the  inference  of  guilt  follows,  is  a  confession.  See 
Qitpen-TVmpress  v.  Bhairoh  Chunder  CJml<c-rb>  tfy  f1),  at  pa  ere  707, 
and  if  made  in  Police  custody,  should  bo  excluded — Queen- JSmprets 
v.  Nann  (*),  Qtippn-Fiwprpi'fi  v  MatTitw  ("),  in  which  the  same 
view  was  taken.  T  hold  accordingly  that  the  evidence  is  not 
admissible.  This  disposes  of  the  charge  as  regards  one  bullock 
and  a  cow  found  in  the  Ongera  Thana  pound,  and  the  case  of 
Atra,  complainant,  of  CTinli  365,  falls  to  the  gronnd. 

There  remains  the  charge  in  regard  to  the  bullock  whose 
skin  was  found  buried  in  the  cattle-shed  in  Clink  430.  As  to 
this  I  find  the  evidence  very  unsatisfactory.  The  shed  belongs 
to,  or  is  in  possession  of,  several  persona  other  than  the  accused, 
six  or  seven  in  all.  In  these  ciroumstances  the  giving  of  the 
information  even  if  proved  is  not  conclusive  of  the  guilt  of  accused 
and  is  consistent  with  their  not  having  been  the  thieves  or  guilty 
receivers  of  the  bullock.  The  principle  underlying  Empre*s  v. 
GoHr.da  (4)  may  well  be  applied  to  cover  this  case.  The  Magis- 
trate's reasoning  as  respects  Sardara  applies  mutatis  mutandis 
to  these  accused  as  well.  Besides  the  evidence  of  the  Veterinary 
Assistant  is  on  the  whole  against  the  story  told  by  the  witnesses 
and  the  Magistrate  has  not  fully  disposed  of  it.  Nor  ami  sure, 
after  so  much  time  had  been  lost  in  making  the  enquiry  and  so 
nmnv  people  put  t<">  trouble  on  its  account,  that  false  or  fa  hi  icntfd 
evidence  would  not  ho  produced  to  get  rid  of  the  case. 

The  Recused  areold  convicts  ard  very  possibly  may  be  guilty, 
but  the  evidence  appears  to  me  to  be  clearly  insufficient. 

T  accept  the  appeal  of  the  accused  and  direct  their  discharge. 

Appeal  allowed. 


I ')  2  Calc.  W.  N.,  702.  (s)  7.  L.  R.,  X  Cole.,  1022, 
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No.  21. 

Before  Mr.  Justice  Chatterji,  C.  I.  E. 
MIRAN    BAKHSH— PETITIONER, 

Versus  >    Kkvibion  Side. 

KING-EMPEROR -RESPONDENT. 
Criminal  Revision  No.  1381  of  1904. 

Security  to  k->ep  the  psa:& — OomptUmeg  of  Appellate    Court   to   require 
*uch  security  — Criminal  Procedure  Code,  1898,  Section  100. 

',  that  under  sab-8ection  3  to  Section  106,  Criminal  Procedure  Cede, 
an  Appellate  Court  in  Criminal  cases  is  competent  on  an  appeal  by  a 
prisoner  to  demand  Beoorifcy  to  keep  the  peace  after  the  expiration  of 
his  sentence. 

Petition  for  revision  nf  the  order  of  A.  E.   Martineau,  Esquire, 
Sessions  Judge,  Lahore  Division,  dated  18th  August  1904. 
The  judgment  of  the  learned  Jndge  was  as  follows  i — 

Chatterji,  J. — The  only  point  in  this  case   is,    whether    the    14/^  Jany.  1905 
jns   Judge,    on   the   appeal    of    the  accused,  could  pass  the 
order  for  finding  security  to  keep  the  peace  for   two   years    after 
the   expiration    of    his   sentence,    under    Section  106,    Criminal 
Procedure  Code. 

I  see  no  grouud  to  interfere  ou  the  facts,  and  the  learned 
Judge  who  admitted  the  application  was  also  of  the  same 
opinion. 

As  regards  t he  order  for  security,  I  do  not  cousider  that 
it  amounts  to  enhancement  of  the  sentence  iu  the  proper  sense  of 
the  term.  The  power  to  pass  such  au  order  has  been  expressly 
couferred  on  Courts  of  appeal  by  the  present  Code  by  sub-sec- 
tion (3)  of  Section  106,  and  I  cannot  conceive  how  the  power  can 
be  exercised  except  in  a  case  like  this,  viz.,  on  the  appeal  of  the 
accused.  Appeals  against  acquittals  c in  only  be  heard  by  tho 
Sigh  Court,  and  the  word  "  Appellate  Court  "  has  a  more  com- 
prehensive signification,  and  includes  Appellate  Courts  other  than 
High  Courts.  I  consider,  therefore,  that  this  new  sub-section 
has  expressly  conferred  power  on  Sessions  Judges,  District 
Magistrates  and  other  Magistrates  hearing  appeals,  to  pass  such 
au  order  ou  appeals  by  the  accused.  Tho  learned  Sessions  Judge 
has  acted  within  his  jurisdiction  in  passing  the  order  for  security. 
aud  I  have  no  doubt  of  the  propriety  of  the  order  ou  the  merits 

I  roj  :et  the  application. 

i    oh  d  is  nit 
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No.  22. 

Before  Mr.  Justice  Chatterji,  G.  1.  E., 

KAMR-UD-DIN,-  PETITIONER, 

Retiiiok  Sidz,  I  T, 

Venus 

K1NG-EMPEROR.-RESPONDENT 
Criminal  Revision  No.  1299  of  1904. 
Fcnal  Code,  Sections  304  A  and  338-  Causing  death  and   grievous   hurt 

by  negligence— Sending  dangerous  goods  under  false  declaration  for    carriage 

upon  a  Railway. 

Prisoner  sect  two  boxes  for  carriage  upon  a  Railway  containing  fire- 
works, falsely  declaring  them  to  contain  iron  locks,  with  the  result  that  in 
loading  one  of  the  boxes  exploded  killing  one  coolie  and  injuring  another 
and  damaging  the  Railway  wagon  in  which  it  was  being  placed.  Held,  that 
88  the  act  of  the  prisoner  was  dirctly  connected  with  the  consequences 
that  ensued,  he  was  liable  for  the  results  of  such  accident  and  was  guilty  of 
offences  under  Sections  304A  and  338  of  the  Indian  Penal  Code. 

Regint  v.  Nidamarti  Nagabhushanam  (l),  Queen-Empress  v.  Nand 
K\shore  (2),  Regina  v.  Crowe  (3),  Quccn-Empress  v.  Bhutan  (*),  Queen  \. 
Williamson  (5),  Regina  v.  Sew  (6),  and  Regina  V.  Longbottom  (7),  cited 
and  followed. 

Regina  v.  Bennett  (8)  and  Regina  v.  Pocockc  (°)  referred  to. 

Petition  for  revision  of  the  order  of  S.  Clifford*  Esquire,  Sessions 
Judge,  Delhi  Division,  dated  \%th  September  1904. 
Grey  and  Oertel,  for  petitioner. 
Government  Advocate,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

17th  Jany.  190**.  Chatterji,  J. — The  accused  is  said  to  have  sent  two  boxes  to 

the  East  Indian  Railway  at  Delhi  Station  containing  fire- 
works, falsely  declaring  them  to  contain  iron  locks,  with  the  result 
that  in  loading,  one  of  the  boxes  exploded  killing  one  coolie  and 
seriously  injuring  another  engaged  in  the  work  and  damaging 
the  Railway  wagon  in  which  it  was  being  placed,  and  has  been 
convicted  under  Sections  304A  and  338,  Indian  Penal  Code,  and 
sentenced  to  two  years'  rigorous  imprisonment  and  Rs.  1,000  fine. 
The  present  application  for  revision  challenges  the  findino-.s 
of  the  two  lower  Courts  on  facts  as  well  as  law,  and  both  ques- 
tions have  boon  argued  at  length  by  counsel  before  mo. 


(»)7  M.  H.  C.  R.,  U0  (•)     i  Cox-  Cr.  Cas.  U7 

(»)  /.  L.  R.t  VI  All.,  248.         (fl)  12     „       „      „     355. 
(»)3  C.  and  K.,  123.  (')    3     „       „      „     430. 

(♦)   7.  /,.  R.  XVI  AIL,  471     (")    1   Bell.  Cr.  Cat   \ 
(•)  I,  R.  XVII  Q.  B.,  34. 
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On  the  facts  I  Lave  no  difficulty  in  agreeing  with  the 
Sessions  Judge  and  the  District  Magistrate  that  the  accused 
knowingly  sent  the  boxes  through  two  coolies  to  the  Railway,  and 
that  they  were  not  taken  by  mistake  by  the  coolies  instead  of 
two  other  boxes  containing  locks  which  were  lying  at  the  same 
place.  I  accept  without  hesitation  the  statement  of  the  coolies 
that  the  accused  himself  pointed  out  the  boxes  to  them  and 
disbelieve  the  story  for  the  defence  that  the  accused  did  not  go 
himself  but  sent  tho  coolies  with  the  key  of  the  room  in  which 
the  boxes  were  lying  in  order  to  bring  them,  as  it  is  most 
improbable  in  itself  and  unsupported  by  reliable  evidence. 

If  nothing  else  had  happened  the  accused   could   have   been 

convicted  under   Section  107    of   the    Indian    Railway    Act,    for 

making  a  false  declaration  in  respect  of  the  two  boxes  consigued. 

But   the  essence  of  the  offeuce  here  is  that  the  act  of  the  accused 

in    not  declaring  the  true  nature  of  the  articles    contained  in  the 

box  which  exploded,    was    a    rash    and    negligent   act,   as    the 

Railway   officials  in  consequence  of  it  did  not  take  tho  precautious 

they  would  have    takcu  had  they  known  that  the   box    contained 

explosives,   and  the  box  was  put   down   in   the    Railway    wagon 

with   some  violence  with    the   results   already  mentioned.     The 

true   test  of  culpability  i?    whether    the   act   of   the   accused   ia 

directly   connected  with  the  consequences  that    ensued.     Of  this 

there  can  be  no  doubt  whatever.     Suppose,  for  argument's   sake, 

the   coolies    by    whom    the   box    was    sent    to    the     station,    in 

iguorance   of  the  true  nature  of  its  contents  and   misled   by   the 

accused's   statement  that  they  contained  ir<-n  locks,   had  dumped 

it   on  the  goods   platform  and  au  explosion  had  taken    place  and 

one  of  them  had  been  killed,  I   do  not  see    bow  the   arguments 

employed    could   have  availed  against  a  eonvieti.n.     It   does  not 

make  any   real     difference   that   the   consequences   of    the  act 

happened   to  a  second  batch  of  coolies  to  whom     the  boxes    were 

handed  over  by  the  Railway  clerk,  who   booked  them,  misled  by 

the     accused's    false    declaration.     Theie   is    do   remoteuess  or 

indirectness  in  this  consequence,  but  it  is  mainly  the  outcome  of 

the  accused's  act     "  Act,"  in  the   Indian    Penal    Code,    includes 

omission,  and  the  omission  to  utato  the  true  nature  of  (he  articles 

which    is   involved    in    the   false    statement    ■bent  them,    fully 

satisfies  the  requirements  of  Section  l\Q4  A. 

After  reading  the  authorities  cited  DJ  counsel,  I  can  find 
nothing  in  thorn  to  make  the  section  inapplicable  to  tho  accused. 
Be,  no  doubt,  novel  intended  to  cause  death  or  kucw  that  his  act 
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was  likely  to  causa  death.  In  that  case  he  would  have  been 
guilty  of  culpable  homicide.  But  his  inadvertence  to  the  results 
of  cancelling  ths  trad  character  of  the  contents  of  the  box,  which 

was  a  failure  of  duty  to  the  public  at  large,  and  his  knowledge 
of  their  dangerous  nature,  which  must  bo  inevitably  presumed, 
coupled  with  the  cousequences  thereof,  constitute  a  complete 
offence  under  the  section.  The  scientific  definition  of  culpable 
radiuess  and  culpable  nagligenoa  given  by  Mr.  Justice  Holloway 
in  Regina  v,  Nidamarti  Nagabhushanam  ('),  which  has  been 
gen3rally  accepted  ever  since,  leave  nothing  for  ma  to  say  on  this 
head.  Quien-Bmprea  v.  Maul  Kishore  (2),  Rtgiui  v.  Crowe  (3), 
.ire  cises  very  much  in  poiut  to  bring  home  the  guilt  of  causing 

death  to  the  accused.  So  also  Queen-Empress  v.  Bhutan  (*) 
and  the  Queen  v.  Williamson  (5). 

Mr.  Grey  argued  that  the  Railway  coolie  who  threw  down 
the  box  carelessly  in  the  Railway  wagon  was  guilty  of 
contributory  negligeuce  which  the  accused  could  not  have  fore- 
seen, and  that  this  throwing  was  the  cause  of  death.  But  the 
carelessness  would  not  have  been  the  very  unusual  consequence 
oi  a  fatal  explosion  h  id  the  box  contained  what  it  was  described 
to  contain,  vU.,  iron  locks,  and  the  coolie  was  misled  by  accused's 
illegal  omission  into  not  taking  the  care  he  would  have  taken  had 
the  truth  been  known.  Thus  the  accused's  actor  omission,  viz., 
the  placing  of  dangerous  explosives  in  the  box  and  the  omission 
to  declare  their  true  nature  while  making  a  false  statement  about 
it  was  the  main  cause  of  the  death.  Besides  it  is  a  rule  of  criminal 
law  that  in  cases  of  this  kind  it  is  no  defence  that  the  deceased 
was  guilty  of  contributory  negligence.  Ill  Russel  (6th  Edition), 
201  Reqina  v,  Kew  (6),  Regina  v.  Longbottom  an  1  another  (7). 
I  refer  to  these  authorities  as  Mr.  Grey  largely  relied  on  English 
cases  to  support  his  contention. 

The  omission  of  the  accused  is  illegal,  not  merely  because  of 
t  the  provisions  of  the  Indian  Railway  Act,  but  as  a  breach  of  civil 
duty. 

Regini  v.  Bennett  (s)  and  Regina  v.  Pococke  (9)  cited 
by  Mr.  Grey,  are  clearly  distinguishable,  and  cannot  in  auy  case 
be  followed  in  the  face  of  the  Indian  Authorities  quoted  above. 


C)7  M.  II.  C .  R.,  119-  (s)     1  Cox.  Cr.  Cas.y  97. 

(»)  I   L,  R  ,  VI  AIL,  248.         (•)  12  Cox.  Cr.  Cos.  355. 

(•)8  0.  audK\,  123.  (')    8 130. 

(«W   L    R  ,  XVI  M.I.,  17J.        O    I  B*n.  Or.  Com,  I. 
(")  L.  R„17.Q.B.,-d±. 
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I  hold,  therefore,  that  the  conviction  under  Section  304A  is 
correct.  The  same  remarks  apply  to  the  charge  under  Section 
338,  Indian  Penal  Code 

Lastly  there  is  the  question  of  punishment.  As  regards  the 
fine  there  is  no  ground  for  interference,  and  the  Sessions  Judge 
has  rightly  adjudged  Rs.  300  to  be  given  to  the  heirs  of  the 
coolie  who  was  killed.  As  regards  the  imprisonment  it  is  no 
doubt     severe.      In     Q  -     v.     Bhutan,     cited      above, 

only  three  months'  imprisonment  was  awarded,  though  twenty- 
five  persons  were  drowned,  and  in  liegina  v.  L<>nglottom, 
a  case  of  rash  driving,  only  eight  months'  imprisonment. 
The  accused's  act  was,  however,  a  very  dangerous  one  and 
requires  a  deterrent  punishment.  I  can  hardly  think  of  a  case 
which  calls  for  a  severer  sentence  under  Section  304A  or  in 
which  the  maximum  punishment  can  be  more  appropriately 
inflicted  than  the  present  one.  The  practice  of  sending  dangerous 
explosives  by  Railway  by  means  of  false  declarations  must  bo 
sternly  put  down.  The  consequences  of  the  accused's  act  were 
deplorable  enough,  but  one  can  easily  conceive  that  they  might 
have  been  even  more  serious.  I.  therefore,  decline  to  interfere 
with  the  sentence.  plication  dismiss- d. 


No.  23- 

Before  Mr.  JtaftM  R*>i<1. 

PETMAN.- PETITIONER. 

Ver~ 

KING- EMPEROR,- RESPONDENT. 

Criminal  Revision  No.  14  of  1905. 

Cantonment  Code,  1899,  Sections  94,  104—  Xoticeby  Cmmtonmtmt 
rity   requiring   mcner   to   remove  the  remain*    of   a    bu 
dity  of  such  notice. 

1'etitioner  was  convicted  of  not  complying  with  i 
Cantonment  Committee  of  Murree  nnder   P<  .r.tnnmcn* 

Code  of  1899.  Tbe  notice  required  him  to  remove  the  remains  of  the 
Gab  building,  destroyed  by  6re  some  years  before,  which  were,  in  the 
opinion  of  the  Commi*  roue  to  the  pnhlic  Hki 

He!  ._r  the  conviction    tha  tie*   was   illegal,  it    being 

esse-  Mt  Code  must  give 

the    owner   th  t    baildiug     or    making    adequate 

repairs,  and  th  i  mt  Committee  having  no  power  to  i«sne  u  not 

requiring  removal  without  option   of  repairing. 
Km  i-h  <  ■'•  ('),  ref » i 

{*)  19 /».*.,  1904,  Cr. 
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Case  reported  by  D.  0.  Johnstone,  Esquire,  Sessions   Judge,   Bawal- 
pindi  Division,  on  \§th  December  1904. 

Mr.  Petman,  in  person. 

The  facts  of  this  case  are  as  follows  :  — 

The  petitioner  is  liquidator  of  the  Club  of  Northern  India,  Murree. 
The  Club  was  destroyed  by  fire  some  years  ago  and  certain  roofless  walls 
thereof  remained  standing.  Regarding  the  ownership  of  the  site  of  the 
Club  litigations  are  going  on  between  the  Club  and  the  Military  Depart- 
ment in  the  Court  of  the  District  Judge,  Rawalpindi.  On  Oth  June  1904 
the  Cantonment  Committee,  Murree,  gave  the  petitioner  a  notice  under 
Section  94,  Cantonment  Code,  for  the  demolition  of  the  remains  of  the  Club, 
because  they  were,  in  the  opinion  of  the  Committee,  dangerous  to  public 
safety.  To  this  the  petitioner  replied,  saying  that  the  notice  was  defec- 
tive and  denying  that  any  danger  was  apprehended.  To  this  the  Com- 
mittee replied  directing  the  petitioner  to  appeal  to  the  General  Officer 
Commanding  Rawalpindi  District,  and  meanwhile  applied  to  the  Assistant 
Commissioner,  Murree,  to  issue  summons  against  the  petitioner  under 
Section  104,  Cantonment  Code.  The  petitioner  did  appeal  to  the  General 
Officer  Commanding,  but  it  was  rejected  without  hearing  the  petitioner. 

The  accused,  on  conviction  by  J.  E.  Stephens,  Esquire,  exercising 
the  powers  of  a  Magistrate  of  the  1st  Class  in  the  Rawalpindi  District, 
was  sentenced,  by  order,  dated  3rd  November  1904,  under  Section  104  of 
the  Cantonment  Code,  to  pay  a  fino  of  Rs.  10,  or  in  default  one  week's 
simple  imprisonment. 

The  proceedings  worn  forwarded  for  revision  on  the  follow- 
ing grounds: — 


The  petitioner  is  liquidator  of  the   Club    of    Northern    India,  Murree. 
R-lgardtn;  t.h  )  ownership  of  the  site  litigation  is  no'V    in    progress   in    the 
C>nrt  of  the  District  Judge,  Rawalpindi,  between  the  Club  and  the  Military 
Department.     The  Club   premises  were  destroyed  by  lire  some  years   ago, 
and  at  the   time   when   the   present  affair  began  some  of  the  walls   of   the 
roofless  buildings  remained  standing.     A  public  footpath  passes  below    the 
ruins  which  are  situated  on  a  slop".     On  0th   Juno    1904   the   Cantonment 
Committee  of    M  irroo   pissed   a    Resolution    calling   upon    the    petitioner 
"to  demolish  the  Olab  rains "  withta  a  "month,"  "as   in  the   opinion  of 
'the   Cantonment  authority  it  (sic)  is  in  a  rain ous  state  and  is  a  source    of 
"  imminent  danger.'*     This  Resolution  purports  to  have  been  passed   under 
Section  94,   Cantonment  Code,   1899,    To  this   th.>   petitioner  replied  on 
L8th  June,  pointing  ont  that  the  notice  was  defective,  inasmuch    as  it   did 
not  call  upon  liim  as  the  Beotion  requires  to  remove  or   to   cause  necessary 
epaixi  to  be  done,  and  denying  that  the    walls    are   as    a    whole  dangerous 
to   the   public,    and    refusing  to   demolish   property    worth   thousands   of 
rupees  without  real    need.     To    this    the   Cantonment    Committee  roplied 
on  27th  June,  intimating  tLat  petitioner  should  appeal   under  Section  240, 
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(' uitonment  Code,  if  he  objected  to  it.  Then  on  13th  September  1901 
the  Committee  passed  a  further   R  irrying    oat 

of  the  original  order  by  the  Committee's  s,mnts  at  the  expenses 
of  the  Club,  baaing  the  Resolution  on  Seotiona  91  and  205  of  the  Cod*. 
(Meantime,  on  10th  Auguat  1991,  the  Committee  had  applied  to  tba 
Assistant  Commiaaioner,  Slurrae,  for  a  summons  against  the  petitioner 
under  Section  104  of  the  Code  for  refusal  to  ohey    I  of   0th    Jun« 

1904.) 

Petitioner  then  appealed  to  tho  General  OlBjer  Comtmnding  Rawal- 
pindi District,  and  in  para.  12  of  his  <  llj  asked  that  he 
might  be  heard  in  support  of  his  app sal.  This  appeal  i8  dated  6th  July. 
On  loth  July  the  General  rejected  the  appeal  in  a  summary  mmn^r  with- 
out hearing  the  petitioner  and  relying  on  a  recent  ruling  of  the  Chief 
Court,  apparently,  ffi'i /-E'rtperor  v.                                 ')• 

The  1st  Class  Magistrate  who  :  oonvioted   the   petitioner 

and  fined  bim  Rs.  10,   relying,  as  did   tho   General,    upon  King -Emperor   v. 
Bakhsh   (l).      I    forward    the   owe   for  orders    for   the  following 
reaaou3:  — 

(I).  It  was  illegal  for  the  General  to  decide  the  appeal  without 
hearing    the  iw    2H,    Cantonment 

Code,  1899. 

('2).  If  it  be  held  that  this  Court  an  I  the  Chief  C  >urfc  cannot  take 
cognizance  of  auch  a  point  as  (1),  then  1  ad  1  that  King-Emperor 
v.  Miran  Bikhsh   1  ify  what  has  been  done    in    this 

case.     Th«»ro  the   nr»tioe  w*s  r,"  an  I  the  owner    did 

not  repair,  an  .  3eoti  m  M  of    the 

Code  gives  the   Cantonment   Com  ma^y   power 

to  issue  snch  m  »  the 

repair  of  any  bailding,  &• ,  whioh,  in  the  opinion  of  the    Com- 
mittee, the  public  safety  may  require,  and  that  it  is  not   open 

'ivil  or  Criminal  Court  to  say  whether    tho  repairs 
really  necessary  or  not  foi  Bare),  on    the 

other  Land  ipttoa  to  1 

that  the  notice 
must  give  theo"  or  to  make 

>r  In  his    1 

to  the  Resolution  1   in   his  appeal   to  I  ml. 

Partner  on  ti  out  that 

the  Cantonment  Committuo  lud  already    pulled   down 

leemed  dancrous,  and  that  he  (the  petitioner)  was 
pared  to  attend  to  any  part  shown  to  him  to  be  danger* 

With  refer  noe  to  thop  '" 

would  not  apply 
iu  this  ca-fo,  1  h 
wanting  in  good  faith. 


(l)19I\*.i  WM»'Cr. 
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The  judgment  of  the  Chief  Court  -was  delivered  by— 

2\st  Feby.  1905.  Reid,  J. — For  reasons  recorded  by  the  learned  Sessions  Judge 

I  set  aside  the    conviction   and  sentence.     The  order  passed  was 

not  an  order  under  Section  94  of  the  Cantonment   Code.     That 

section  does  not  run  "  may  by  notice  in  writing   either    require 

the  owner to  remove  the  same   or  require   him   to    cause 

such  repairs,  &c.     The  owner  or  occupier  is  to  have   the    option 
of  removal  or  repair." 

The  fine,  if  realised,  will  be  refunded. 

Application  allovt-d. 


No.  24. 

Before  Mr.    Justice  Reid  and    Mr.    Justice  Chafterji,    CLE. 
KING  -EMPEROR,— APPELLANT, 
Appellate  Side.  ^  Versus 

SUKHA  SINGH,- RESPONDENT. 

Criminal  Appeal  No.  793  of  1904. 

Mischief — Destruction  of  postal  receipt —  Wrongful  loss  to  property— Final 
Code,  Section  525. 

The  accused  on  receiving  delivery  of  a  registered  article  from  a  village 
branch  postmaster  waa  requested  to  sign  an  acknowledgment  for  the  article 
received  by  him,  but  instead  of  returning  the  same  duly  signed  he  tore  it, 
up  and  threw  it  on  the  ground. 

Held,  that  the  accused  was  guilty  of  mischief.  The  receipt  being  the 
property  of  the  post  office,  the  act  of  the  accused  amounted  to  causing 
damage  and  wrongful  loss  within  the  meaning  of  Section  425,  Indian  Penal 
Code 

A fppnl  from  the  order  of  Lala  Murari  Lai,  Magistrate,  1st   class. 
Gujrunwala,  dattd  "10th  September  1904. 

(Government  Advocate,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 
llth  Feby.  1905.  ChattEEJI,  J. — This  is  a  case  of  little  importance  in  itself,  but 

the  Government  Advocate  assures  ns  that  the  appeal  has 
been  filed  simply  with  the  object  of  making  it  clear  to  village 
people  at  huge  in  the  Punjab  thai  they  cannot  with  impunity 
tear  a  postal  receipt  alter  receiving  delivery  of  the  article  for 
which  it  is  to  be  given,  and  to  help  village  branch  post- 
masters to  do  their  duties  efficiently  among  a  rude  and  i| 
ant  population.  On  this  very  reasonable  statement  of  the  object 
of  this  appeal  we  think  it  should  be  entertained  and  proceed 
to  discuss  its  merits. 
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The  only  direct  evidence  against  the  accused  is  that  of  a 
branch  postmaster,  but  his  statements  to  others  immediately 
after  the  occurrence  are  relevant  evidence  and  he  is  corroborat- 
ed by  the  torn  receipts  which  he  has  produced.  There  is  no 
allegation  of  personal  spite  against  the  accused  on  the  part 
of  the  branch  postmaster.  We  hold,  therefore,  that  the 
evidence  is  sufficient  to  prove  that  the  accused  did  tear  the 
receipts.  The  accused's  evidence  fails  to  clear  him  aud  even 
goes  some  way   to  support  that   for  the   prosecution. 

The  act  of  the  accused  was  calculated  to  obstruct  tho 
branch  [>ostmaster  in  the  discharge  of  his  public  functions, 
as  the  tearing  of  the  receipts  must  cause  delay  and  loss  of 
time  in  the  work  of  the  post  office  in  connection  with  the 
letter  or  article  entrusted  to  it  for  delivery  to  the  addressee  and 
obtaining  his  acknowledgment,  and  the  accused  has  been  charged 
under   Section  166,   Indian   Penal    Code,  accordingly. 

In   must    cat  would   be   a  remote  and  indirect    con- 

sequence,  which  would   with  difficulty    be    brought     within    the 
domain   of  criminal    law.     But   there  can  be  no   doubt   that  the 
;tct  of    tearing   is  an  act  of  mischief,  and   that  the   postal  receipt 
the  property  of  the  post  office,  which  has  some  value,  however 
ring  of  such  a  receipt  to  the 

jK>3t   office,  that  is  wi-ongful   loss  to  it,  and    we  think  there   can 
no  question   that    the    accused    is   liable   under   Section   4-6, 
Indian  Penal   Code,   for     his  act.      We.    accordingly,    tind     him 
guilty  under   th..  severe  punishment   is  not    called 

therefore,  sentence   the   accused   to  ;t  fine  of  Rf    ~ 
simple   imprisonment  default 

of  payuu 

Apical  allv 


No.  25 

Befon  Mr.  .lustice  Chatterji,  L.l.L, 

MUHAMMAD  AND  ANOTHER,— AFPELLA3  CS, 

Ver 
Kl>'G-KMPI-:i:»  >B  UP  INDIA,— RESPONDENT. 

Criminal  Api>eal  >"o.  9  of  1. 
■nal  Pr<Kc  ;,  'JW — Va$c   au 
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A  first  class  Magistrate  after  completing  a  case-being  of  opinion  that 
the  accused  deserved  a  more  severe  punishment  than  he  could  inflict,  sub- 
mitted the  proceedings  to  the  Magistrate  of  the  district  under  Section  346, 
Criminal  Procedure  Code.  The  District  Magistrate  after  enquiring  from  the 
accused  whether  they  desired  to  exercise  the  right  reserved  to  them  under 
proviso  (a)  to  Section  350  of  the  Code,  proceeded  to  judgment  upon  the 
evidence  taken  by  the  Subordinate  Magistrate. 

Held,  that  such  a  proceeding  was  not  a  legal  trial,  and  that  Section  350 
was  inapplicable.  The  District  Magistrate  was  not  authorised  to  convict 
on  evidence  not  recorded  by  himself,  and  that  the  consent  on  the  part  of 
the  accused  could  not  dispense  with  a  compliance  with  the  express  provi- 
sions of  law. 

Ap2JcaI    from    the    order    of  B.    N.    Bosworth-S  m-ith,  Esquire, 

District  Mayistrate,    Attoclc,  dated  \Uh  December   1904. 

Shircoi'e,  for  appellants. 

Government  Advocate,  for  respondent 
The  judgment  of  the  learned  Judge  was  as  follows  : — 
8th  March  1905;  Chatteeji,  J. — This  case  was  originally  tried  by   Mr.    Latif, 

Magistrate,  1st  class,  who,  after  completing  it,  found  that  the 
accused  deserved  severer  punishment  than  he  could  inflict. 
He,  therefore,  sent  the  case  to  the  District  Magistrate,  apparently 
under  Section  346,  Criminal  Procedure  Code,  though  he  mentioned 
no  section  in  his  order,  in  which  he  discussed  the  whole 
evidence  and  found  that  the  charges  were  proved  against  the 
accused. 

The  District  Magistrate  treating  the  case  as  sent  up  under 
Section  346,  asked  the  accused  whether  they  wanted  the  witnesses 
to  be  recalled  and  reheard,  and  on  their  replying  in  the 
negative,  proceeded  to  judgment  mnl  convicted  and  sentenced 
them.  The  District  Magistral e  acted  under  Section  350, 
Criminal  Procedure  Code,  in  questioning  the  accused  as  to  the 
rehearing  of  the  witnesses. 

In  my  opinion  this  procedure  is  illegal.  Section  346  contem- 
plates that  the  Magistrate  to  whom  the  case  is  submitted  shall 
cither  try  it  himself  or  refer  it  to  some  other  competent 
Subordinate  Magistrate  lor  such  purpose  or  commit  the 
accused  for  trial. 

The  District  Magistrate  has  dune  none  of  these  things,  but 
convicted  the  accused  upon  the  record  of  another  Magistrate. 
He  has  followed    the   procedure    laid    down  in    Section    350, 

minaj  Procedure  Code,  but  that  section  expressly  lays  down 
tViHt     ii    doei    not  apply  to   ,  Section 

>■     liau:.  'I    in   Lliis    exception,     which     the    District 
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strata  strangely  omitted  to  notice,  aud  the  difference  in  the 
procedure  prescribed  in  Sestion  ''49,  I  think  the  District  Magistrate 
acted  illegally  in  deciding  this  case  without  tiyiug  it  afresh. 
Emperor  v.  Radii*.  Ac.  (*). 

It  is  true  that  the  accused  consented  to  accept  the  record  of 
Mr.  Latif,  and  no  express  prejudice  has  been  shown  to  result 
from  the  action  of  the  District  Magistrate  in  not  recording  the 
evidence  again,  but  illegalities  cannot  be  cured  even  by  consent. 
The  accused  had  the  right  "riven  by  law  to  be  convicted  only 
ou  evidence  recorded  by  the  District  Magistrate  himself,  and  the 
District     Magistrate    was     competent    to    convict  only   on  such 

nco.  and  they  cannot  he  deprived  of  that  right.  Their 
consent  cannot  dispense  with  compliance  with  the  provisions  of 
the  Code  of   Criminal  Procedure. 

I   accept    the     appeal,     set     aside    the    proceedings    of    the 
be,   and  direct   him   to   try   the    accused  afre«h 
in  aeejrdance  with   law. 

Aj>peal  allowed. 


No.  26- 
h  'ice  Kensington. 

PURAS  MAL,— PETITIONER,  x 

Ver  >RSVIMOS   8tD*. 

KING-EMPEEOa,— RESPONDED  ) 

Criminal   Revision   No.  1321  of  19 

triimaryi 

Accused  was  conric  .villi  a  uotice  issued 

•  M  inicipal    C  iramitt  ■■■   of  Simla  under   Section    122  of   the  Punjab 

The  hi  i-j  wjj  signed  by  the   Secretary   and   pur- 

1    to  be  given  I  the  President  vested  in  him  by 

•re  was  no  proof  on  the   record,   either  that  the 

necessary   requirement*  of  Section  26  existed,  or  that  its  conditions  were 

observed. 

lle'id,  rever*iug  ilie  conviction  and  aeuteo.ee  that  the    notice  was  ultra 
inasmuch  as  there  was  uo  proof  that  the  requirements  of  Section    26 
existed, 

tin   F.    C.   Nicolas, 
ilagi'trj'e,  J 

-  h  Dial,  for  petitioner. 
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The  judgment  of  the  learned  Judge  was  as  follows  :  — 

llth  March  i905.  Kensington,   J.— The   petitioner    has  been    couvieted   under 

Section  169,  Act  XX  of  1891,  for  disobedience   of  an  order  of  the 
Simla  Municipal  Committee,  and  sentenced  to  a  One  of  Rs.  20. 

The  order  in  question  was  communicated  by  a  notice,  dated 
1st  June  1904,  signed  by  the  Secretary,  purporting  to  be  given 
under  Section  122  of  the  Act.  The  authority  quoted  is  that  of 
the  President,  and  is  in  the  following  terms  :  — 

"  Whereas  the  President  of  the  aforesaid  Committee,  under 
the  powers  vested  in  him  by  Section  26  of  Act  XX  of  1891, 
directed  that  a  notice  under  Section  122  of  the  aforesaid  Act 
should  be  issued  to  you." 

Section  26  deals  with  certain  extraordinary  powers  of  the  Pre- 
sident aad  Vice-President  in  cases  of  emergency.  It  has  not  been 
suggested  that  there  was  any  emergency  in  the  present  case  aud 
clearly  no  such  suggestion  could  be  made.  All  that  the  petitioner 
was  required  to  do  was  to  make  drainage  improvements  in  a 
house,  which  had  remained  in  its  present  condition  for  many 
years. 

The  record  does  not  show  that  this  notice  was  issued  in 
pursuance  of  any  Resolution  of  the  Committee,  or  was  even 
reported  to  the  Committee  as  required  by  proviso  (6)  to  Section 
26,  or  that  the  Committee  had  in  any  way  delegated  its  powers 
to  the  President,  even  if  it  had  power  to  do  so.  The  ruling 
in  Gobind  Rim  v.  Empress  ('),  and  the  note  (b)  under 
Section  191  in  Mr.  Feuton's  Edition  of  the  Municipal  Act,  make 
it  clear  that  the  President  has  no  authority  to  act  in  this  way 
otherwise  than  in  cases  of  emergency. 

In  the  absence  of  any  proof  that   the    matter  was_  argent 
the  notice  was  invalid  and   the    pefcltiou3r   cinnot   be     punished 
for  disobedience. 

The  conviction    is  set  aside.     The    hue  of     lis.     20    will  bo 
refunded  if  paid. 

Application  allowed. 

(*)  32  P.  B„  1881,  Cr. 
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No.  27. 

Before  Mr.  Justice  Real 

KIXG-EMPEROR  % 

Vert  I  Revision  Sidf. 

ATA-ULLAH.  ) 

Criminal  Revision  Xo.  1611  of  1004. 
I  t,  1890,  Section  112  -  "ay  without  a  proper 

.ission  to  • 

[,  that  mere  entry  into a  railway  carriage  without  ticket   does   not 
itute  an  offence  witbin  the  meaning  of  Seccion  112  of  the  Railway   Ace 
without  evidence  that  the  act  used  entered  the  carriage  with  intent  to  defraud 
the  Railway  administration. 

reported  I;/  A.  E.  Martineau,  £  3»mom  Julge 

Division,  on  12th  December  1904. 
The   facts  of  this  case  are  as  follows : — 
It    is  stated  that  the   accused    entered  a  railway    carriage    at    the 
re  Railway    Station    without   having  a   proper    ticket. 

The  accused,  on  conviction   by   A.  II.  Brasher,     Esquire,     exercising 
the  powers   of  a    Magistrate   of   the    1st    class  in   the   Lahore     District, 
by  order,  dated    5th   November   1904,    under     Section   112 
of    the  Railway    Act,  to  a  fine   of   Rs.  i>,  or  one   week's  simple  imprison- 
ment in  default. 

proceedii  forwarded  for  revision  on  the  following 

:— 

Ata-ullab,  has  been  convicted  of  an  offence,  UDder 
Section  112  of  Act  IX  of  1890,  The  act  complained  of  is  that  be 
entered   a    carr  lie    Lahore   Railway  Station   without    having  a 

proper  ti  »t  he   did    this   he    committed    no    offence 

unless  he  entered  the  carriage  with  intent  to  defraud  the  Railway 
administration.  There  is  absolutely  no  proof  that  be  intended  to  defraud 
the  Railway,  and  it  is  most  improbable  that  he  can  have  had  any 
such  intent.  He  is  a  clerk  in  the  office  of  the  Examiner  of  Account*. 
He   says    he  merely  the   staticn    to   see    a   ftiend    off,     after 

petti r.^  half  an  hour's  leave  from  his  oflico.  There  it  nothing  what- 
to  show  that  this  explanation  is  wrong.  That  it  is  correct  would 
ir    from    the    fact   that   he  had  a  platform   ticket  with     him,    as  is 

by   th*"  pr  wan  Shankar. 

Then  '■   a  fraudulent   intent,    1  forward  the   record 

I    that   the  conviction  be  quashed. 
The  judgment*  of  •  ti  was  delivered  by 

i:     >.  .1. — 1  «  recorded  by  the  learned  Sessions  Judge,  11^   March  190;"» 

in   which    1  emeu-,  I  set  aaido  thu  conviction  and   sentence.     The 

I  realised,  will  be  refunded 

Application  alloice !. 
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No.  28. 

Before  Mr.    Justice  Re  id. 

KING-EMPEROR 

Betisiok  Sim.     <  Versus 

'  RAMZAN. 

Criminal  Revision  No.  1606  of  1904. 

Criminal  trespass-  Entry  into  a  cnWe-pen  to  prosecute  an  intrigue  ji 
proton  wp  unmame-J  gtrl  — PmoZ  Go3e,  Sections  441,  1 18. 

Held,  that  an  entry  into  a  cattle-pen  to  prosecute  an  intrigue  with  mi 
unmarried  woman  of  over  16  yean  of  age  waa  nol  criminal  t  i-.'snns*  within 
the  meaning  of  Section  448,  Indian  Penal  Code. 

Snchn.  Singh  v.  The.  Emperor  (')  and  CI  oka  I  Ohand  v.  Crown  ('-),  referred 
to. 

Com  reported  by  H.    8c  tl-Svn'th,  Esquire,  Sessions  Judge,  Mult  an 
Division,  on  2nd  December  1904 

The  facts  of  this  case  are  as  follows  : — 

The  accused  entered  the  complainant's  cattle-pen,  which  is  surrounded 
by  a  thorn  hedge,  at  night,  and  stole  two  bullocks.  The  complainant 
saw  the  accused  going  out  and  shouted  hal  hal.  The  accused  left  the 
bullocks  and  ran  away.  The  complainant  pursued  and  caught  him  at 
a  distance  of  100  karams. 

The  accused,  on  conviction  by  Sheikh  Eiaz  Husain,  exercising  the 
powers  of  a  Magistrate  of  the  1st  class  in  the  Multan  District.,  was 
sentenced,  by  order,  dated  Gth  October  1904,  nnder  Section  448  of  the 
Indian  Penal  Code,  to  Rs.  50  fine,  or  in  default  to  undergo  three  months' 
rigorous  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  : — 

Accused's  defence  was  that  in  Sawan  last  he  eloped  with  Mus- 
samraat  Phnno,  who  lived  in  Knhal.  Lis  own  village,  and  married  her. 
She  is  neice  of  complainant  and  sister  of  Waryam,  witness.  He  shvi 
that  he  settled  his  dispute  with  the  girl's  parents,  but  subsequently, 
in  his  absence,  complainant  took  her  to  his  house;  that  he  went  there 
with  Waryam  to  fetch  her  back,  and  then  this  case  was  made  up 
against  him. 

The  Magistrate  finds  that  the  charge  of  theft  of  bullocks  it  a 
false  one  ;  that  accused  was  in  intrigue  with  Mus'ammat  Phano,  au 
unmarried  woman  of  over  16  years  of  age.  and  went  to  complainant's 
house  to  prosecute  his  intimacy  with  her.  This  being  the  finding,  I  ,i,> 
not  think  the  conviction  under  Section  448,  Indian  Penal  Code,  can 
stand,  an  accused  had  none  of  the  intentions  necessmy  to  constitute 
criminal   trespass  as  defined  in  Section  441,    Indian  Pei  al     Cm 

(l)  57  P.  It.,  1887,  Cr.        («;  14  P.  R.,  1901,  l 
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over  it  is  not  alleged  that  be  entered  the  house,  bat  only  the  cattle- 
pen  of  complainant  ;  there  was,  therefore,  no  house  trespass,  see  Sucha 
Singh  v.  The  Empress  (')• 

In  the  case  reported  as  Ookal  Chand  v.  Croicn  (*),  it  was  held  that 
entry  into  a  hoise  to  prosecute  an  intrigue  with  a  widow  was  not  an 
offence  under  Section   448,    Indian    Penal   Code. 

Accused's  story  is  corroborated  by  the  evidence  of  Ditta  and 
Mussammat  Janat,  parents  of  Mussammat  Phnno  ;  he  was  not  appar- 
ently given  an  opportunity  to  prove  bia  alleged  nikah  with  the  girl. 
But  whether  he  was  married  to  her  or  not,  it  i*  clear  that  he  has  not 
been  rightly  convicted  under  Section  448,  and  I  forward  the  record  to 
the  Chief  Court  with  the  recommendation  'Jut  ihe  conviction  be  set 
aside  and  accused  acquitted. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Reid,  J. — For  reasons  recorded  by  the  learned  Sessions  Judge,  Ufa  March  1905. 

in  which  I  concur,  I  set  aside  the  conviction  and  sentence. 

The  fine,  if  realized,  will  be  refunded. 

Application  allowed. 

No.  29. 
Before  Mr.   Justice   Chatterji,  CLE. 
SARDARAN,— COMPLAINANT, 

Versus  (  Riviuoir  8idi. 

AMIR  KIIAN— RESPONDENT.  * 

Criminal  Revision  No.  1562  of  1901. 

Maintenance  of  wife— Petition  for  maintenance — Complaint  — Competency 
of  Magistrate  to  refer  proceeiinjs  to  his  subordinate  for  investigation — Proce- 
dure—Criminal Procedure  Code,  1398,  Sections  4  (hj,  205,  203  and  4*8. 

Held,  that  a  petition  under  Section  488  of  the  Criminal  Procedure  Code, 
not  being  a  complaint  of  an  offence  within  tho  meaning  of  Section  4  (a), 
the  provisions  of  Sections  202  and  203  are  inapplicable  to  such  petition*, 
and  a  Magistrate  having  jurisdiction  to  determine  such  application  has, 
therefore,  do  authority,  either  to  refer  it  to  his  subordinate  fur  inquiry,  or 
to  dismiss  it  on  his  report,  lie  is  bound  to  investigate  the  matter  himsel 
under  Section  488. 

Vtnkata  v.  Paramma  (s),  cited. 

Cat*  reported  by  I).  C  Johnston,  Esquire,  Sessions  Judje, 
Rawalpindi  Division,  on  'loth  November  1 

The  facts  of  this  case  are  as  follows  :  — 

This  was  a  case  under  Section  488,  Criminal  Procedure  Code.  The 
Magistrate  sent    it    for    report    to    a    Subordinate     Magistrate,  aud    on 

(»)  67  P.  R.,  1*87  (•)    14  P.  K.,  1901,  (Jr. 

(»)  /.  L.  R.,  11  Mad.,  199.     ,  ._  fc    | 
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receipt  of  that  officer's  report  dismissed  it  under  Section  203,  Criminal 
Procedure  Code.  The  Magistrate  should  have  heard  the  case  himself 
uudir  Seotioa  48S,  as  Section  203  had  no  application.  The  procedure 
adopted  was  not  correct. 

The  case  was  disposed  of  by  Mr.  A.  C.  Latif,  exercising  the  powers 
of  a  Magistrate  of  the  1st  class  in  the  Att,ock  District,  by  order,  dated 
21st  October  1904,  dismissing  the  same  under  Section  203  of  the  Crimi- 
nal Procedure  Code. 

The  proceedings  were  forwarded  for  rovision  on  the  following 
grounds : — 

This  was  a  case  under  Section  488,  Criminal  Procedure  Code.  The 
learned  Magistrate,  takiiig  it  as  a  "  complaint,"  sent  it  for  investigation 
by  a  Subordinate  Magistrate,  and  on  receipt  of  that  officer's  report, 
dismissed  the  complaint  under  Section  203,  Criminal  Procedure  Code. 
The   prosecutrix   applies   to  me  on  the  revision    side. 

It  appears  to  me  that  the  petition  in  this  case  was  not  a  "  complaint," 
for  no  "offence"  wa3  charged.  See  Section  4  (6)  and  (c),  Cri- 
minal Procedure  Coda.  Therefore  Section  203  has  no  application,  and 
the  Magistrate  had  no  power  to  refer  the  case  for  report  to  any  one, 
but  should  have  heard  the  case  himself  under  Section j.488,  Criminal 
Procedure  Code. 

It  ia  suggested  to  me  that  I  should  take  action  under  Section  437,  Cri- 
minal Procedure  Code ;  but  here  again  the  definition  of  "  complaint " 
is  an  obstacle.  I  think,  though  I  am  told  the  practice  here  has  been 
otherwise,  that  I  can  only  refer  the  matter  to  the  Chief  Court  under 
Section  438,  which  I,  therefore,  do. 

The  judgment  of  the  Chief  Court  was  delivered  by 

2Qth  March  1905.  Chatterji,  J.— I  agree  with  the  learned  Sessions  Judge  that 

this  was  not  a  case  instituted  on  a  complaint  as  defined  in  Section 
4  (h),    Criminal  Procedure   Code.     The    Magistrate  should  have 
inquired  into  it   himself  and   could    not  refer  it  to  a  Subordinate 
Magistrate  for  inquiry  and   dismiss  it  on  his   report.     Venk  da  v. 
Paramma{}). 

I  set  aside  the  order  of  the  Magistrate  and  direct  him  to  hear 
the  case  himself,  if  the  wife  on  receiving  notice  presses  her  appli- 
cation, for  I  note  that  there  is  a  report  on  tho  back  of  the  summons 
that  the  parties  have  settled  the  matter  and  they  have  not  appeared 
before  me. 

Application  allowed. 


O  I,  L.  R.,  XI  Mad.,  199. 
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No-  30- 
Before  Mr.    Justice  Reid. 

INDER  BHAN,— PETITIONER, 
Versus 
KING-EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal    Revision  No.   67   of    1905. 

Sanction  to  prosecute— Criminal  Procedure  Code,  1898,  Sections  195,  476 
— Complaint  by  a    Court — Procedure  in  cases  under  Section  476. 

A  Revenue  Court,  being  satisfied  from  the  persual  of  certain  documents 
tendered  in  evidence  that  they  were  forgeries,  referred  the  case  to  the  Dis- 
trict Magistrate  for  such  action  as  he  might  think  Gt.  The  latter  sent  the 
case  for   trial  to  a    Subordinate  Magistrate. 

Held,  that  the  communication  by  the  Revenue  Court  to  the  District 
Magistrate  must  be  taken  to  be  a  complaint  made  by  a  Court  in  respect 
of  an  offence  committed  by  a  party  to  a  proceeding  in  it  within  the  terms  of 
Section  195  (c)  of  the  Code  of  Criminal  Procedure,  but  that  such  communi- 
cation could  not  bo  regarded  a3  a  proceeding  under  Section  476,  as 
the    procedure  to  be  followed  under  that  section  had  not  been  observed. 

Atma  Ram  v.  Emperor  (l),  and  Queen-Empress  v.  Rachappa  (•), 
referred  to. 

Petition  for  revision  of  the  order  of  Khan  Bahadur  Maulvi 
Inam  AH,  Sessions  Judge,  Shahpur  Division,  dat-:d  \Qth  December 
1904. 

Beechey,  for  petitioner. 


The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Reid,  J. — I  see  do  reason  for  interference.  A  Revenue  10th  April  1905. 
Court,  being  satisfied  from  the  perusal  of  documents  tendered 
in  evidence  and  previously  tenderod  in  another  case,  that 
the  documents  were  forgeries,  sent  the  case  for  inquiry  and 
such  orders  as  might  seem  fit  to  the  Magistrate  of  the 
district,  who  was  also  Collector  of  the  district.  The  latter 
sent  the  case  for  trial  to  a  Subordinate  Magistrate,  who 
pointed  out  that  sanction  under  .Section  195  of  the  Code 
of  Criminal  Procedure  had  not  been  grantod.  The  Collector, 
as  the  Court  superior  to  the  Revenue  Court  in  which  the 
documents  were  first  tendered  in  evidence,  granted  sanction 
under  Section  1  !»•">. 

For  the  petitioner  the  contentions  are,  that  the  Revenue 
Court,  which  sent  the  case  to  the  Magistrate  of  the  district, 
did  not  act  under  Section  476  of  the  Code  ;  that  sanction 
accorded  to  a  private  individual  was  a  condition   precedent  to  a 
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prosecution,  and  that  the  Revenue  Court  did  not  make  a 
complaint  to  the  District  Magistrate. 

The   first    contention    has,   in   my   opinion,  force,   but   the 
second  and  third  contentions  have  no  force, 

Atma  Bam  v.  'Ihe  Emperor  (*),  cited  for  the  petitioner,  is 
based   on    Queen-Empress  v.   Bachappa  (2),  in  which  Parsons,  J., 

said:    "  A  complaint is   an  allegation   made  to   a 

"  Magistrate,  with  a  view  to  his  taking  action  under  the  Code, 
"  that  some  person  has  committed  an  offence.  Under  Section  195 
"  a  Magistrate  can  take  cognizance  of  a  complaint  made  either  by 
"  a  public  servant  or  by  a  Court.  Either,  therefore,  can  make  a 
"complaint,  although  a  Court  is  at  liberty,  if  it  chooses,  to 
"  proceed  instead  in  accordance  with  the  provisions  of  Section  476." 

I     concur    in     i his   exposition   of    the    law,     and,   in  my 

opinion,     the    communication    by     the  Revenue  Court   to  the 

Magistrate  of  the  district  was  a  complaint  on  which  the 
latter  could  act. 

The  application  is  dismissed. 

Application  dismissed. 


No.  31. 

Before   Sir  William   Clark,  Kt.,  Chief  Judge, 

r  NUR  MUHAMMAD,-PETITIONER, 

Setision  Bids.  3  Versus 

(  KING-EMPEROR  OP  INDIA,— RESPONDENT. 

Criminal  Revision  No.  80  of  1905. 

Railu-ay  Act,   1890,  Section  118  (2)— Standing  on  the  footboard    of  a 
railway  carriage  when  in  motion — "  Passenger.''   Meaning  of — 

Held,  that  a  person  who  goes  to  a  railway  station  to  Bee  another 
person  off  and  intentionally  remains  on  the  footboard  of  a  carriage  after 
the  train  has  started  is  a  "passenger"  within  the  meaning  of  Section 
118  (2)  of  the  Indian  Railways  Act,  1890,  and  is  liable  to  be  convicted 
under  that  section 

Case  reported   by    C.    W.  ■  Loxton,   Esquire,  District   Magistrate, 
Gurdaspur,  on  ]4>th  January  1905. 

Gobind  Ram,  for  petitioner. 
»     The  facts  of  this  case  are  as  follows  : — 

On    the    19th  November   1904   tbe     accused  travelled  on  the  foot- 

board  of  a  first   class  carriage  in  the  train  leaving  Gurdaspur  for  Amritsar. 

He  was  talking  something  to  the  Civil  Surgeon,  Gurdaspur,  who  was  sitting 

in  the  1st   class  compartment.     He  went   on   standing  till   he  roachod  400 

(l)  23  P.R.,  1901,  Cr  («)  I.  L.  B.t  XIU  Bom.,  109. 
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yards  from  the  station,  where  he  jumped  down  and  escaped  rather 
badly.  Thus  he  committed  an  offence  punishable  under  Section  *\A  of 
the  Railway  Act. 

The  accused,  on  conviction  by  Lala  Labha  Bam,  M.  A.,  Extra  Assistant 
Commissioner,  exercising  the  pcwers  of  a  Magistrate  of  the  1st  class  in 
the  Gurdaspur  District,  was  sentenced,  by  order,  dated  Pth  December 
1904,  under  Section  4*  (2)  of  the  Railway  Act  OX  of  lhCf)  to  pay  a  fine 
of  Rs.  25,  or  in  default  one  month's  simple  imprisonment. 

The  proceedings  were  forwarded  for  orders  on  the  following 
grounds : — 

In  the  absence  of  any  authority  for  holding  the  contrary,  I  should 
imagine  the  word  "  passeiger  "  include?  a  perton  who  goes  to  the  station 
to  see  another  person  off  and  violates  Railway  Regulations.  But  there 
is  no  definition  of  "  passenger  ''  in  the  Act,  and  the  point  being  a  doubtful 
one  I  refpr  it  to  the  Chief  Court  for  orders.  If  the  conviction  be  not 
upheld,  the  result  will  be  that  the  station  authorities  will  lose  all  control 
over  such  persons. 

The  judgment  of  the  Cbief  Court  on  this  reference  was 
delivered  by 

Clark,   C.  J. — I   have  no  doubt  Nur  Muhammad  was  a    \$th  April  1905. 
passenger  by  the  train  :  he   no  doubt  had  no   ticket,  and   was  a 
trespassing   passenger,     bnt   by   remaining  on     the   footboard 
after  the  train  had  started,  he  made  himself  a  passenger. 

Rejected. 

Application  dismissed. 


No.  32- 
Before  Sir  William  Clark,  Kt  ,   ChicJ  Judge. 
GOKHA  SINGH.-AITELLA 
-tts 
KING-KMPEROR  OF  INDIA- RESPONDENT 

rninal  Appeal  No.  159  of  1905. 

Feld,  that  in  eases  against  men  with  several  previous  conviction*  the 
Courts  should  be  on  their  guard  and  see  that  such  persons  are  not  made 
victims  of  false  charges,  as  the  fact  that  it  is  both  easier  to  obtain  a 
oonviction  against  such  men  and  their  punishment  is  likely  to  be  heavier 
i.  well  known  to  the  people  and  they  are  apt  to  take  a4™tage  of  that 
fact. 
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Appeal  from  the  order  of  A.  0.  Martineau,  Esquire,  Sessions  Judge, 
Lahore  Division,  dated  10th  January  1905. 

The  statement  of  the  facts  leading  up  to  the  charge  oat  of 
which  this  appeal  arose  are  fully  set  out  in  the  judgment  of  the 
learned  Sessions  Judge  which  was  as  follows : — 

Gokha  Singh  ie  charged  with  breaking  into  Banga  Singh's  house  on 
the  25th  October  and  stealing  from  it  eleven  silver  churis,  worth  about 
Rs.  40,  and  a  quantity  of  wheat.  The  facts  disclosed  by  the  evidence  for 
the  prosecution  are  as  follows : — 

Rattan  Singh  went  to  Ranga  Singh's  house  in  the  afternoon  to  get 
back  some  bullocks  which  he  had  lent  to  Ranga  Singh's  brother,  Mangal 
Singh,  a  few  days  before.  When  he  went  inside  the  deorhi  he  found 
Gokha  Singh  there  with  a  bundle  of  wheat  on  his  head.  He  asked  him 
why  he  was  taking  the  wheat,  and  Gokha  Singh  replied  that  he  had 
bought  it  from  Ranga  Singh  for  seed.  He  asked  Gokha  Sir.gh  whether 
Mangal  Singh  was  at  home.  G(  kha  Singh  said  that  he  was  not,  but  that 
Ranga  Singh  was.  Rattan  Singh  went  into  the  courtyard  and  found 
that  Ranga  Singh's  khota  had  been  broken  open,  and  that  there  was 
nobody  in  the  house.  He  came  out  and  as  Gokha  Singh  had  gone  off  to 
his  house,  which  was  not  far  off,  he  went  to  Ranga  Singh's  field,  about  3 
kos  from  the  village,  and  finding  Ranga  Singh  and  his  wife  there,  told 
them  what  he  had  seen. 

They  came  back  with  him  to  the  village,  and  found  that  a  quantity 
of  their  wheat  and  eleven  churis  were  missing  from  the  kotha.  They  went 
to  Rattan  Singh  Safedposh  and  informed  him,  and  went  with  him  to  the 
chaukidar's  chauki.  The  Lambardars  were  collected,  and  all  then  went 
to  Gokha  Singh's  house.  They  found  the  house  locked  and  Gokha 
Singh  and  his  family  sleeping  in  front  of  it.  Eattan  Singh  Safed- 
posh asked  Gokha  Singh  why  he  had  stolen  the  wheat  and  churis. 
On  this  Gokha  Singh  abused  him,  struck  Mangal  Singh  and  one  of  the 
chaukidars  with  his  stick,  and  got  on  to  the  roof  of  his  house  and 
tried  to  escape,  but  was  prevented  and  caught.  He  was  guarded, 
while  Ranga  Singh  and  a  chaukidar  went  to  Thana  Raiwind  and  reported 
the  matter  to  the  police.  Some  constables  came  with  them,  arriving 
at  midnight,  and  the  Thanadar  came  in  tho  morning.  After  the  Thanadar 
had  arrived,  Gokha  Singh's  house  waa  searched.  The  key  was  taken 
from  his  wife.  Ghulam  Muhammad,  constable,  after  having  himself 
searched  and  taking  off  his  clothes,  went  inside  the  house  and  searched 
it,  the  other  people  remaining  outside.  He  found  a  quantity  of  wheat, 
and  in  a  "  pitar"  lying  on  a  bed  in  the  inner  room  he  found  eleven 
chum.  Gokha  Singh  first  said  that  the  churis  were  his  own,  but  on 
being  asked  who  had  made  them  for  him,  said  they  were  not  his. 
Ranga  Singh  and  his  wife  identify  the  churis  as  theirs.  Tho  churis 
exactly  match  three  others  which  Banga  Singh's  wife  had  lent  to  a 
relation  a  few  days  before.  Sham  Singh,  goldsmith,  says  ho  made  all 
14  churis  for  Ranga  Singh  about  three  years  ago. 

Gokha  Singh  Bays  that  the  wheat  found  in  his  house  was  his  own. 
Urn    donios   having    had    the  churis    in  his    houso.     He    says    that    he 
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mortgaged  some  land  to  Ranga  Singh  about  a  year  and  a  half  ago,  but 
retained  possession  because  he  did  not  receive  the  full  consideration- 
Banga  Singh  and  his  brothers  came  to  his  house  on  the  night  in 
question,  quarrelled  with  him  for  not  giving  up  the  land,  and  began 
hitting  him  with  their  sticks,  so  he  ran  up  on  to  his  roof  and  called 
out  that  he  was  being  beaten.  When  other  people  arrived,  he  came 
down.  He  was  then  seized,  and  a  false  case  of  theft  was  made  up.  He 
says  that  a  constable,  named  Karam  Din,  went  inside  the  house,  without 
having  himself  searched,  and  brought  out  the  chum,  eaying  he  had 
found  them  inside. 

He  produces  two  witnesses,  who  are  related  to  him  and  do  not 
help  him  much.  They  say  that  four  or  five  people  went  inside  the  house, 
but  cannot  say  which  of  them  found  the  churis  or  in  what  place  the 
churie   were  found. 

I  see  no  reason  to  disbelieve  the  evidence  for  the  prosecution. 
Rattan  Singh,  who  deposes  to  having  seen  Gokha  Singh  coming  out  of 
Kangu  Singh's  house  with  the  bundle  of  wheat  on  his  head,  appears 
to  be  a  reliable  witness  and  to  have  no  motive  for  making  up  a 
false  case  against  Gokha  Sin^b.  It  is  also  clear  from  the  evidence 
that  the  search  of  Gokha  Singh's  house  was  conducted  in  a  proper 
manner,  and  there  is  no  reason  for  supposing  that  one  of  the  constables 
or  anybody  olse  placed  the  churis  in  the  house.  Beside?,  the  theft  of 
eleven  churis  w<is  mentioned  in  the  report  made  at  the  Thana  while 
Gokha  Singh's  house  was  still  locked,  and  several  hours  before  it  was 
searched. 

I  concur  with  the  assessors  in  finding  Gokha  Singh  guilty  of  the 
offence  under  Section  454,  Indian  Peual  Code.  He  admits  two  previous 
convictions  for  offences  against  property.  In  1887  he  was  sentenced  to 
two  years'  imprisonment  for  an  offence  under  Section  394,  I.  P.  Code, 
and  in  1902  to  one  year's  imprisonment  for  an  offence  under  Section 
411, 1.  P.  Code. 

1  sentence  him  to  five  years'  rigorous  imprisonment,  including  three 
months'  solitary  corjfii.cnicnt,  and  ubo  order  uvu  \t;.r»'  police  eurveillanoe 
after  the  expiry  of  the  tct.ttnce. 

From    this  decision    the  prisoner  preferred   an    appeal  to  the 
Chief  Court. 

The   judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

Cj  —This   ease  has  to  my  mind  a   6trong  appear-    ^ffi  ^pn7  1905. 

Mice   of  being  a  false 

Gokha  Singh  hps  been  twice  previously  convicted  and 
imprisoned  for  offences  against  property,  and  presumably,  is 
an    experienced      criminal.     The    conduct     attributed    to     him 

tee    a   simplicity   and    inexperience     inconsistent     with    his 

lit,.      He    i~.    alleged    to     have,    011    the     afternoon    of 

24th   October,  in  the  populous  town  of   Raja  «te  into 

his   neighbour,    R  -:  sigh's   house,   some  50  kadams  away, 
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broken  open  the  lock  of  his  hotha,  and  carried  away 
about  \\  maunds  of  wheat,  and  11  churis,  which  are  said 
to   have   been   lying   along  with  the  wheat. 

He  was  surprised  in  the  act  by  one  Rattan  Singh,  a 
friend  of  Ranga  Singh  :  he  was  questioned  by  Rattan  Singh, 
and  said  he  had  bought  the  wheat  from  Ranga  Singh,  but 
evidently  Rattan  Singh  did  not  believe  him,  for  he  went 
off   straight  to   his   fields,  and  told  Ranga  Singh. 

In  spite  of  this  contretemps,  Gokha  Singh  is  said  to 
have  gone  off  with  the  wheat  and  ehuris.  One  would 
have  thought  that  having  been  caught  in  this  way,  that  he 
would  have  left  the  wheat  and  churis  behind  him,  but 
not  only  is  he  said  not  to  have  done  this,  but  he  is  farther 
said  to  have  placed  the  churis  in  a  pitar  on  the  bed  in 
his  house. 

When  Ranga  Singh  that  night  collected  the  lambar- 
dars  and  went  to  Gokha  Singh's  house,  they  found  Gokha 
Singh  quietly  sleeping  with  his  family  in  front  of  his  house. 
There  was  then  a  slight  disturbance  there.  Gokha  Singh's 
house  was  locked  up,  and  next  morning,  at  9  a.  m.,  a  con- 
stable found  the  churis^  in  a  pitar  on  the  bed. 

In  these  doubtful  circumstances,  I  prefer  to  give  accused 
the  benefit  of  the  doubt,  and  think  that  either  the  constable 
was  induced  to  take  part  in  the  false  case,  or  that  Ranga 
Singh's  party  contrived  in  the  dark  to  get  the  churis  put 
on  accused's  bed. 

Accused  says  that  Ranga  Singh  is  his  enemy,  because 
his  brother  went  security  for  accused,  the  security  was 
forfeited,  and  accused  in  consequence  mortgaged  his  land 
to  Ranga  Singh,  but  refuses  to  give  up  possession,  and  this 
is  the  subject  of  quarrel  between  them. 

This  has  not  been  sufficiently  cleared  up  at  the  trial, 
but  there  is  sufficient  in  Ranga  Singh's  cross-examination 
to  make  the  truth  of  the  story  highly  probable,  and  enmity 
a  certainty. 

As  regards  the  witnesses.  The  Sessions  Judge  consider- 
ed tho  principal  witness,  Rattan  Singh,  trustworthy.  He, 
however,   admits    that  his  name  is  borne  "on   Register  X. 

The  other  two  chief  witnesses,  Rattan  Singh,  lambar- 
dar,  and  Teja  Siugh,  lambardar,  are  clearly  from  their  cross- 
examinations   hostile  to  accused. 
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A  man,  with  several  previous  convictions,  is  singularly 
liable  to  be  the  victim  of  a  fake  case.  It  is  both  easier 
to  obtain  a  conviction  against  such  a  man,  and  his 
punishment  id  heavier.  These  are  facts  well  known  to  the 
people,  and  they  are  apt  to  take  advantage  of  them, 
and  Courts  should  be  on  their  guard  against  being  abused 
by  such  procedure,  This  seems  to  me  to  be  a  false  case. 
I  accept  the  appeal  and  acquit  and  discharge  Gokha 
Singh. 

Appeal  allowed. 

No.  33. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

CHETU  AND  ANOTHER— (Accused),— PETITIONER, 

Versus 

GOKHA  SINGH,— (Complainant),— RESPONDENT. 

Criminal  Revision  No.  1667  of  1904. 

Criminal  Procedure  Code,  1898,  Sections  107,  119,  437— Security  for 
keeping  the  peace —Discharge  of  person  cullei  upon— Power  of  District 
Magistrate  to  order  further  enquiry — Accused  persoii. 

Held,  that  a  person  discharged  under  Section  119  of  the  Code  of 
Criminal  Procedure  is  an  accused  person  within  the  meaning  of  Section 
437,  and  that  a  District  Magistrate  is  therefore  competent  to  revise 
the  order  of  a  Magistrate  subordinate  to  him  who  under  Section  119 
has  discharged  a  person  called  upon  under  Section  107  to  furnish  security. 

Chathu  Rai  v.  Niranjan  Rai  (')  and  Srinath  Roy  v.  Ainaddi  Balder  (»), 
distinguished. 

Case   reporltd    ly   Rati    Muhammad    Aslam,    Sessions  Judge, 
Ferozepore    Divition,  on  20th  Dicrmlt-r  1904. 

Tho  facta  of  this  case  aro  aa  follows  : — 

On  1st  August  1904  one  Gokha  Sin«,'h  filed  an  application  to  the  effect 
that  ho  feared  that  Chetu  and  Rura  were  likely  to  commit  the  breach  of 
the  peace.  Tho  application  wan  made  over  to  Sheikh  Muhammad 
Mahmud  Ali,  Magistrate.  IstolSM,  who,  after  the  evidence  of  two  witnesses, 
discharged  Chetu    and  Bora.     The  District  Magistrate    bj  his  order,  .1 

I  August  11)04,  directed  that  the  Magistrate  should  again  proceed 
under  Section  107  of  tho  Cri.ninal  l'rocedure  Code  and  make  further 
enquiry. 

The  proceedings  were  forwarded  for  revision  09    the  follow- 
ing grounds  : — 

The  record  of  the  case  is  submitted  to  the  Chief  Court  on  the 
revision  Bide  on  the  following  grounds  for  setting  abide  the  order  of 
the  District  Magistrate   of  Ferozepore  :— 


(')  I.L.R.,  XX 
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Tho  District  Magistrate  has  apparently  passed  the  order  under  Section 
437  of  the  Criminal  Procedure  Code,  but  as  there  was  no  complaint  to 
the  effect  that  Chetu  and  Eura  had  committed  any  offence  (Section  4, 
clause  II  of  the  Criminal  Procedure  Code)  nor  were  they  accused  of  having 
committed  any  offence,  it  appears  that  the  order  of  the  District  Magistrate 
was  ultra  vires,  vide  Chathu  Rai  v.  Niranjan  Rai  (')  and  Srinath  Roy  v. 
Ainaddi  Haider  (s), 

The  judgment  of  the  Chief  Court  was  delivered  by 

'Sr d  April  J  905.  Clark',     C.    J.— The     Calcutta    rulings     quoted     by    the 

Sessions  Judge  are  not  applicable. 

Proceedings  under  Ssction  107,  Criminal  Procedure  Code, 
are  different  from  proceedings  under  Section  145  or  133, 
Criminal  Procedure  Code.  In  the  case  under  Section  107, 
Criminal  Procedure  Code,  there  are  accused  persons  who  have 
been  discharged,  and  the  last  sentence  of  Section  437,  Criminal 
Procedure  Code,  gives  power  to  order  further  enquiry  "  into 
the  case  of  any  accused  person  who  lias  been  discharged." 
The  order  of  the  District  Magistrate  will  therefore  stand. 

Application  dismissed. 

No.  34- 

Before  Sir    William    Clark,    Kt.,   Chief  Judge, 
and  Mr.  Justice  Reid. 


Appellate  Side. 


KING-EMPEROR  OF  INDIA,~APPELLANT, 

Versus 

BUTA  SINGH,— RESPONDENT. 

Criminal  Appeal  No.  733  of  1904. 

Opium  Act,  1878,  Section  9,  Rule  21  of  Rules  wider  Opium  Act  — 
Possession  of  opium  exceeding  three  tolas — Joint  possession,  plea  oj — 

Held,  that  tho  defence,  to  a  charge  under  the  Opium  Act,  of  being 
in  possession  of  a  greater  quantity  of  opium  than  allowed  by  law,  that 
other  persons  living  in  his  house  also  consumed  opium  is  of  no  avail, 
unless  it  is  conclusively  shown  that  tho  possession  of  the  accused  was 
the  joint  possession  of  himself  and  others  and  that  ho  held  on  behalf 
and  for  the  use  of  all. 

Queen-Empress  v.  Salaru  (*),  and  Crown  v.  Sadiq  (*),  followed. 
Appeal  from  the  order  of  A.  E.  Martineau,  Esquire,  Sessions 
Judge,    Lahore   Division,  dated  22nd   June  1904. 

Robinson,  Government  Advocate,  for  appellant. 

(')  I.  L.  R.t  XX  Calc.,  729.  (»)  18  P.  R„  1897.  Or. 

(»)  /.  L,  R.,  XXIV  Calc.,  895.  (•)  81  P,  R.,  PJ02,  Or, 
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The  judgment  of  the  Court  was  delivered  by 

Clabk,  0.  J. — We  are  unable  to  understand  how  the  Sessions  \9th  Dec.  1904. 
Judge  distinguished  this  case  from  Queen-Empress  v.  Salaru  (*) 
and  Crown  v.  Sidiq  (s).  It  lay  upon  Buta  Singh  to  prove  that 
ho  was  in  possession  of  the  opium  on  behalf  of  other  persons 
living  in  the  house  with  him,  and  there  is  no  proof  of  this  on  the 
filo.  The  fact  that  other  persons  living  in  his  house  also  consumed 
opium  does  not  prove  this.  Tin's  was  what  was  expressly  decided 
in  Quei  i- Empress  v.  Silxru  (1).  In  that  case  also  the  persons 
residing  in  the  house  were  chandu  smokers. 

There  is  hd  evidenca  that  any  person  except  Buta  Singh 
purchased  any  of  this  opium,  audit  is  highly  improbable  that  his 
mother-in-law  or  sister  did  so. 

If  they  really  consumed  opium,  the  probability  is  that  they 
consumed  what  Buta  Siugh  gave  them. 

Buta  Singh  has,  therefore,  failed  to  prove  that  his  possession 
of  this  Hi  tola s  of  opium  was  the  joint  possession  of  himself 
aud  others,  and  he  should  not  have  been  acquitted. 

We  accept  the  appeal  aud  restore  the  conviction  of  the  first 
Court.  We  remit  the  uuexpired  portion  of  tho  sentence  of  im- 
prisonment—the fine  and  alternative  scuteuce  of  imprisonment 
will  stand. 


Appeal  allowed. 


No-  35. 
ire  Sir  William  Clark,  Kt.,  Chief  Ju  I     , 
MUMTAZ  ALI,— PETITIONER, 
<us 
KlXG-EMl'EKOU  OF  INDIA,— RESPONDENT. 
Criminal  Revision  No.  271  of  1 

rtant — Penal  Code,  Section  292. 

',  that  the  proprietor  of  a  prin 

or  mina_'oment   oft'.  [  work,    w'  ;j10  conduct 

whole  concern  to  an  agoi.  *  often co  under  S 

292  of  tho  Indian  Penal  Code,  net    finding  that 

the  obscene  book  was   printed  with  his  authority,  knowledge  or   consent 
:press  r.  Mohammad  Mohsin  (»),  and  Crov:n.  v.  Uma  Shank  ,,■  (*\ 
referred  to. 


Kkv  siox  Si  or 


(•)  31  V.  ft 


)  -I       W.  .V.  (1S3  I),   I;.",. 

(•)  is  P.  /; 
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Case  reported  by  J.  E.  Martineau,  Esquire,  Sessions  Judge,  Lahore 
Division,  on  11th  February  1905. 

Muhammad  Shah  Din,  for  petitioner. 
Browne,  for  respondent. 

The  facts  of  this  case" are  as  follows  :— 

Hakim  Muhammad  Sharif,  the  anthor  and  compiler  of  a  book 
called  the  "  Zaria-i-Shadmani,"  got  the  book  printed  partly  at  the 
Newal  Kishore  Press  and  partly  at  the  Rifah-i-Am  Press.  The  owner 
of  the  former  was  away  at  the  time  when  the  printing  was  undertaken 
by  his  managar,  Lalta  Pershad,  while  Mumtaz  AH,  the  owner  of  the 
latter,  is  said  to  have  no  direct  concern  with  the  printing  work  done 
there,  the  book  being  printed  under  the  orders  of  his  printer,  Miran  Bakhsh. 

The  accused,  on  conviction  by  C.  J.  Hallifax,  Esquire,  exercising 
the  powers  of  a  Magistrate  of  the  District  in  the  Lahore  District, 
was  sentenced,  by  order,  dated  12ih  December  190J,  under  Section 
292  of  the  Indian  Penal  Code,  to    a  fine  of  Rs.  25. 

The  proceedings    were   forwarded    for  revision    on     the 
following  grounds  : — 

I  have  held  in  my  judgment  in  Muhammad  Sharif's  appeal  that  the 
"  Zaria-i-Shadmaui  "  is  an  obscene  publication.  The  question  is,  whether 
Mumtaz  Ali,  the  owner  of  the  Rifah-i-Arn  Press,  where  part  of  the 
book  was  printed,  has  committed  an  offence  under  Section  292,  Indian 
Penal   Code. 

The  District  Magistrate  admitted  it  to  be  correct  that  Mumtaz  Ali 
does  not  concern  himself  directly  with  the  management  of  the  printing 
work,  and  that  the  book  was  printed  under  the  orders  of  Miran  Bakhsh. 
There  is  nothing  to  show  that  Mumtaz  Ali  had  anything  to  do  with  the 
printing  of  the  book,  or  that  he  knew  anything  about  it.  The  Magistrate 
remarks  that  bills  and  receipts  are  occasionally  made  out  and  signed 
by  Mumtaz  Ali,  and  that  Muhammad  Sharif  paid  for  the  printing  of  the 
book  in  question  by  a  cheque  drawn  in  the  name  of  Mumtaz  Ali, 
who  endorsed  it  for  encashment.  1  fail  to  see  how  it  can  be  said 
on  these  facta  that  Mumtaz  Ali  printed  the  book  in  question,  when 
the  management  of  the  printing  work  is  entirely  in  the  hands  of 
Miran  Bakhsh.  None  of  tho  entiios  in  the  press  books  relating  to 
this  publication  are  signed  by  Mumtaz  Ali,  and  the  cash  book  has  not 
been  signed  by  him  for  more  than  two  years.  Moreover,  the  cheque 
for  the  payment  for  the  priming  charges  was  written  in  December  1903, 
after    the    book   had    been    printed, 

In  Queen-Empress  v.  Mohammad  Muhsin  ('),  it  has  heen  hold 
that  the  mere  fact  of  a  person  being  tho  proprietor  and  publisher 
of  a  newspaper  is  not  sufficient  to  render  him  liable  for  an  offence 
under  Section  292,  Indian  Fenal  Code,  for  matter  inserted  by  his 
nervaiit,  and  that  it  must  be  shown  thut  tho  matter  was  inserted 
by  his  orders  or  with  his  knowledge. 


(')  All.  W.    N.  (1890),  175, 
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Mumtaz  Ali  appears  to  me,  therefore,  to  have  committol  no  offence. 

The  file  of  the  case  is  forwarded  to  the  Chief  Court,  with  the 
recommendation  that  the  conviction  of  Mamtaz  Ali  be  set  aside  for  the 
reasons  given   above. 

The  judgment  of  the  Chief  Court  wa3  delivered  by 

Clark,  C.  J. — Agreeing  with  the  view  of  the  Sessions  Judge,    18th  April  1905. 
which  is    al.-o    supported    by  the    view    taken   in  Crown  v.    Umi 
Shankar  (1),  I  do  not  think  that  Mir  Mumtaz  Ali  is  guilty  under 
Section   292,  Indian  Penal  Code,  and  I  set  aside   the  conviction 
and   sentence  and  remit  the  fine,  which  will  bo  refunded  if  paid. 

Amplication  alloiced. 


No-  36. 
Before  Mr.  Justice  Chatterji,  CLE. 
lfCJL  RAJ  AND  ANOTHER,-PETITIONERS, 

Versus 

KING -EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Revision  No.  1G21  of  1904. 

Penal   Code,   Section  188 — Disobedience   to  order   duly  promuljated    by 

public  tenant— Order  to  "abstain  from  a  certain  act  "^Criminal  Procedure 

Code,  1803,  Section  1U. 

Held,  that  in  order  to  sustain  a  charge  under  Section  188  of  the 
Indian  Penal  Code,  the  order  disobeyed  must  bo  in  writing  and  duly 
promulgated  and   directed  to  the  accused. 

Case  reported  by  W.  Chevis,  Esquire,  Sessions  Judye,  Sialkot 

Bivition,  dated  1th  December  1904. 
Nanak  Chand  for  petitioners. 
Tho  facts  of  this  case  are  as  follows  : — 

There  i9  a  hill  from  which  the  accused,  who  are  servants  of  a 
contractor,  quarry  for  material  wanted  for  the  Bailway.  Thore  was  an 
accident,  and  some  earth  fell  in,  and  three  coolies  were  killed.  The 
District  Magistrate  then  issued  an  order  through  some  munthi  to  stop 
work,  and   latter  on  seeing  accused   working  took  action. 

The  accused,  on  conviction  by  Mr.  M.  Harrison,  exercising  the 
powers  of  a  DUtriot  M  igtsirate  iu  the  Gujranwala  District,  were  sentenced, 
in  a  summary  triil,  by  order,  dated  2lst  Augnst  1004,  under  Section 
188  of  the  Iudian  Penal  Code,  to  a  fine  of  Us.  50  each. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  : — 

The  District  Magistrate  of  Gujranwala  tried  this  case  summarily 
and  has  convicted  the  accused  under  Section  18R,  and  fined  them 
Rs.  50  each.  As  far  as  I  CM  understand  there  is  a  hill  from  which 
the  accused,   who  are  servants  of    a    contractor,    quarry     for    material 

(•)  18  P.  B^  1889. 
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wanted  for  tho  Railway.  Thero  wan  an  accident  and  somo  earth  fell 
in  and  three  coolies  were  killed.  The  District  Magistrate  then  issued 
an  order  through  some  munshi  to  stop  work,  and  later  on  seeinf 
accused  working  took  action.  As  far  as  the  summary  record  shows,  ifc 
does  not  appear  if  tho  provisions  of  Section  191,  Ciiminal  Procedure 
Code,  were  observed  ;  applicants  tell  me  that  no  mention  of  their  right  to 
have  the  case  transferred  wa?  mule  to  them.  Whether  the  District 
Magistrate's  order  to  stop  work  was  legal  or  not  I  cannot  say  ;  the 
District  Magistrate  speaks  of  it  a3  "  my  orders  given  to  the  accused 
"through  th.&7nunihi,"  so  presumably  it  was  a  verb  il  order  given  by 
the  District  Magistrate  not  in  accused's  presence.  Presumably  the  munshi 
will  say  ho  gave  tho  orders;  otherwise  ho  would  bo  held  guilty  of 
negligence.  The  accused  say  they  never  got  such  an  order.  Tho 
proper  course  apparently  was  for  tho  District  Magistrate  to  issue  a 
written   order  under  Section  114,    Criminal  Procedure  Code.   . 

It  appears  to  me  either  that  tho  conviction  should  be  Bet  aside, 
or  that  tho  case  should  bo  retried,  and  that  the  retrial  should  not  bo 
a  summary  ono.  I,  therefore,  forward  the  case  to  the  Chief  Court  for 
orders. 

The  judgment  of  the  Chief  Court  was  delivered  by 

6th  March  1905  Cilytterjj,  J.—  The    District  Magistrate  took  action   on    his 

owu  knowledge,  bat  the  accused  were  not  informed  of  their 
ri"ht  to  have  the  case  tried  by  another  Magistrate  under 
Section  191,  Criminal  Procedure  Cjjc  There  is  no  proof  that 
the  District  Magistrate's  order  was  ever  promulgated  to  the 
accused.  In  column  (g),  the  District  Magistrate  appears  to 
mix  np  the  pleas  of  the  accused  and  his  own  version  of 
certain  facts  based  ou  his  personal  knowledge. 

The  conviction  cannot  stand  on  the  present  record.  I 
therefore  set  it  aside,  and  order  the  refund  of  the  fine.  I 
do  not  order  a  retrial,  as  there  is  grave  doubt  about  tho 
possibilty  of  securing  a  conviction.  Tho  District  Magistrate's 
order  should  have  been  in  writing  under  Section  Hi,  Criminal 
Procedure  Code,  and  duly  served  or  promulgated  to  the 
public  as  required  by  that  section.  It  will  be  difficult  to  obtain 
a  conviction  under  Section  183,  Indian  Penal  Code,  in  tho 
present  circumstances.  The  District  Magistrate  doubtless,  if  so 
advised,  can  take  fresh  action  in  accordance  with  law. 

Api  lie  dim  allowed. 


K 
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No.  37. 

Before  Mr.  , ' 

ABDULLA  -TAX  — PETITI<  INBB, 

KING-EMPEROB  OF  INDIA,— BESPOKDENT, 

Criminal  Rcvisio:  of  1905. 

fmement — Limit  rf,  in  simultaneous 


Revision  Sidk. 


eonvicti 

that  i:i  the  case  of  simultaneous  convictions,  separate  sentences 
of  more  than  three  months  of  consecutive  solitary  confinement  should  not 
be  passed. 

Petition  for  revision  of  the  order  of  A.  C.  Hurry,  Esquire,  Sessions 

Judge,  Amritiar  Divis.on,  dated  24//i  Felru-ny  1905. 

The  judgment  of  the  learned  Judge  nas  as  follows  : — 

Blip,  J. — I  see  no  reason  for  interference,    except  as  to  the     2rd  Nay  1905. 

sentence  of'solitary    confinement.     The  prisoner    was    sentenced 

on    one  date  to   rigorous  imprisonment  for  two  jean,  including 

solitary  confinement  for  three  month?,  under  Section  411  of  the 

Penal    Code,   which    sentence   has    been    maintained    this    day, 

and  to  rigorous  imprisonment  for  six  months,  including  solitary 

confinement  for  one   month,    under   Section  379   of    the    Code. 

Following  the  rule  that  not  more  than  three  months  of  consecutivo 

is  of  imprisonment  should  bo  passed  in  solitary  confinement, 

:de    the    sentence  of  solitary  confinement  for  one  month 

in    this   case.     In  other  i  te   application   is  rejected,  no 

-e  for  interference  having  been  shown. 

J  j  I  licet  ion  dismissed. 


No.  38. 
Before  Mr.  Justice  U<  id. 

SAHIB  SINGH,— PETITIONER, 

MM 

K1NG-EMPEBOB  OF  INDIA,— RESPONDENT. 

Criminal  Hi  vision  No.  100  of  lj 

i- Alteration  of 

■ion. 

Five  persona   were  tried     jointly  with  baring  committed  the  offence 
of     lurking    bouM    ti   ipaas  and    foor    out    of  those    were   convicted    of 

'.'cified   in    the   charge   sheet   «nd   the   fifth    of    ahetmeut 
thereof.     On  appeal  by  tho  latter,  the  Sessions  Judge  acquitted  him  of  tho 
nee  of  which  he  had  I  it  Bnding  him  guilty  of  tbooffenco 

of    receiving  stolen    pr,  fce*ed     lu«    conviction    to  Sections 

of  the  Penal  C< 
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Held,  that,  having  regaid  to  the  terms  of  Section  233  of  the  Criminal 
Procedure  Code,  the  trial  and  conviction,  as  amended,  were  illegal, 

The  power  of  altering  the  finding  while  maintaining  the  eentence 
conferred  on  Appellate  Courts  by  Section  423  (1)  (6)  does  not  empower 
those  Courts    to  act  in   contravention  to   the  provisions  of  Section  233. 

Petition  for  revision  of   the  order   of  Mavlvi   Inam  Ali,   Sessions 
Judge,  Shahpur  Division,  dated   20th  December  1904. 

O'Gorman,  for  petitioner, 

Shelverton  and  Devi  Dial,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

10/7i_iUra2/  1905.  Reid,  J. — The  petitioner  and  four  others  were   tried  jointly 

under  Section  454  of  the  Penal  Code.  The  other  four  were 
convicted  of  the  offence  specified  in  the  charge  sheet  arid  the 
petitioner   was  convicted  of  abetment  thereof. 

On  appeal  the  learned  Sessions  Judge  acquitted  the  petitioner 
of  the  offence  of  which  he  had  been  convicted  and  convicted 
him  under  Sections  |^~J  of  the  Penal  Code. 

This  conviction  cannot,  in  my  opinion,  be  maintained.  The 
petitioner  could  not  have  been  tried  jointly  with  the  four  other 
accused  under  Sections  $\\  while  they  were  being  tried  under 
Section  454,  and  the  fact  that  the  conviction  was  amended 
on  appeal  places  the  petitioner  in  the  position  of  having  been  tried 
for  the  offence  of  which  the  Appellate  Court  has  convicted  him. 

The  power  of  altering  the  finding  while  maintaining  the  sen- 
tence, conferred  on  Appellate  Courts  by  Section  423  (1)  (6)  of  the 
Code  of  Criminal  Procedure,  does  not  empower  those  Courts  to  act 
in  contravention  to  the  provisions  of  Section  233  of  the  Code. 
Without  expressing  any  opinion  on  the  evidence  on  the  record,  I 
set  aside  the  conviction  and  sentence,  and  order  that  the  petitioner 
be  retried  for  the  offences  specified  by  the  Sessions  Judge.  I  leave 
the  question  of  bail  to  the  Magistrate  of  the  District. 

The  fine,  if  realised,  will  be  refunded,  and  will  be  recovered 
from  the  persons  to  whom  it  has  been  paid  as  compensation. 

Application  allowed. 


\ 
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No.  39. 
Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

RAHAM  ALI,— PETITIONER,  j 

Versus  >  Revision  Siok. 

FATEH  BIBI,— RESPONDENT.  ) 

Criminal  Revision  No.  1367  of  1904. 

Criminal  Procedure  Code,  1898,  Section  488 — Order  for  maintenance 
based  on  a  compromise— Power  of  Criminal  Court  to  enforce  such  order. 

Held,  that  arx  order  of  maintenance  passed  in  accordance  with  a 
compromise  arranged  between  the  parties  to  a  case  under  Section  488, 
Criminal  Procedure  Code,  cannot  be  enforced  by  a  Criminal  Court. 

Mussammat  Bahim  Bibiv.Khair  Din  (*),  referred  to. 

Case  reported  by  V.  J.  Boyd,  Esquire,  District  Magistrate,  Jhtlum, 
on  llth  October  1904. 

The  facts  of  this  case  are  as  follows  :  — 

Massammat  Fateh  Bibi  applied  for  an  order  of  maintenance  airninst 
her  hnsband,  Baham  AH,  under  Section  488,  Criminal  Procedure  Code, 
in  the  Sob-Divisional  Court  of  Pind  Dadan  Khan  on  17th  August  1903. 
While  the  case  was  pending,  the  parties  compromised  and  the  Court 
passed  an  order  under  Section  488,  Criminal  Procedure  Code,  in  terms 
of  the  compromise,  viz.,  that  Baham  AH  should  give  to  his  wife  half 
his  land  and  a  house  to  reside  in  or,  in  case  of  default,  Ra.  9  a  month. 
This  order  was  passed  on  16th  September  1903.  Subsequently  Baham 
AH  divorced  his  wife.  On  1st  July  1904  Mussam mat  Fateh  Bibi  applied 
for  execution  of  the  order  of  maintenance.  The  present  Sub-Divi.-ioi.aI 
Officer  set  aside  the  order  of  his  predecessor  as  to  the  gift  of  half  his  land 
and  a  house,  and  ordered  that  the  woman  receive  arrears  of  payment  of 
Ks.  9  for  the  period  of  her  Iddat  and  thereafter  that  Bs.  5  a  mouth  be  paid 
for  the  maintenance  of  the  two  boys,  her  sons  by  Baham  AH.  A  warrant 
for  realization  of  the  total  arrears,   Bs.  73-14  was  issued. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  : — 

Thit  in  accoi  dance  with  the  principle  laid  down  in  Mu»sammat 
Rahim  Bibi  v.  Kltair  Dim  (,'),  when  a  compromise  has  been  arranged 
between  the  parties  to  a  case,  under  bection  488,  Criminal  Procedure 
Code,  the  enforcement  of  that  compromise  comes  within  the  jurisdiction 
©f  a  Civil  and  net  of  a  Criminal  Court,  because  the  husband  no  longer 
neglects  or  refuses  to  maintain  his  wife.  Therefore,  in  my  opinion,  the 
case  should  have  been  dismissed  iu  the  first  instance,  and  the  order  for 
execution  should  not  be  carried  out. 

(')  42  P.  R,t  1888,  Cr. 
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The  judgment  of  the  Chief  Court  was  delivered  by 

Sth  April  1905.  Clark,  C.  J.— Agreeing  with  District  Magistrate's  order  of 

I     6th   October    1904,    I    set   aside   the   order   of  the  Magistrate 

'     directing  that     maintenance     be   realized    from     Eaham     Ali. 

Mussammat   Fateh    Bibi    is    free  to  bring  a  Civil  suit   on  the 

agreement. 

Application  allowed. 


\ 


No.  40. 

Before  Sir  William  Clark,  Et.,  Chief  Judge, 
and  Mr.  Justice  Beid. 

SOBHA,- APPELLANT, 
Appellate  Side.  \  Versus 

KING-EMPEROR  OP  INDIA —RESPONDENT. 
Criminal  Appeal  No.  669  of  1904. 
Motive — Absence  of  motive  for  the  commission  of  a  crime — Effect  of. 
Held,  that  mere  absence  of  evidence  of  motive  for   the  perpetration  of 
a  crime  is   not  sufficient  in  itself  to  raise  an  inference  of  the  existence 
of  a  powerful  and  irresistible  influence  or  homicidal    tendency. 

Reg  v.  Haynes  (L),  cited. 
Appeal  from   the  order  of  Manlvi  Muhammad  llussain,  Additional 
Sessions  Judge,  Mult  an  Division,  dated  IXth  August  1904. 

The  judgment   of    the  Court   was  delivered    by 
3\st  March  1905.  Reid,  J. — The  appellant,   aged  '36  years,  has  been  sentenced 

to  transportation  for  life  for  the  murder  of  his  wife, 
Mnssamroat  Sabbai,  aged  about  25  years,  to  whom  he  had  been 
married  a  few  months. 

The   medical   evidence   proves    that    Mussammat   Sabhai's 

throat  was    cut    and     that     two     other     wounds     had     been 

inflicted   on  her  neck   with   a   sharp   weapon.     The    appellant 

was    found   at   about   3    a.m.    sitting    on    the   bed    on     which 

his    wife's   body   lay,   and    was    at    once   arrested.     Within  a 

few   hours   he    confessed  to    a    Magistrate     of     the    1st  class 

that     he    killed     his    wife     with    a    knife      which      ho     had 

taken   from    his   employer's  house  that  day,  as   it  had    passed 

into  his   mind    to   kill    some     one  and   he     had   passed    many 

wakeful    nights.     This    confession    was  practically     adhered  to 

in    the  Court  of    the  Committing  Magistrate,  but  was   retracted 

in  the    Court    of   Session.     The    hhantamah    of   the  appellant's 

•mployer  deposed    that  a  knife   similar   to  that  found   with  the 

(»)  IF.  and  F.  66$. 
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appellant  was  missed  by  him  twelve  days  before  the  night  in 
question.  The  evidence  on  the  record  satisSes  us  that  the 
appellant  killed  his  wife,  but  no  motive  for  the  act  has  been 
established. 

The  Civil  Sargeon,  in  whose  custody  the  appellant  was, 
deposed  that  he  had  watched  him  carefully  and  had  discovered 
no  signs  of  insanity  in  him,  aud  the  evidence  of  the 
Superintendent  of  the  Lahore  Central  Jail,  examined  in  this 
Court,  was  to  the   same  effect. 

The  record  contains  evidence  that  the  conduct  of  the 
appellant  had  been  at  times  such  as  to  suggest  that  his 
mind  was  to  a  certain  extent  unhinged,  but  we  arc  not 
satisfied  that  the  conditions  specified  in  Section  84  of  the  Penal 
Code  existed  at  the  time  when  he  killed  his  wife. 

Although  no  motive  for  murder  has  been  disclosed,  we  concur 
in  the  learned  Sessions  Judge's  opiuiou  that  witnesses  for 
the  prosecution  very  possibly  sympathized  with  the  appellant 
and  did  not  say  all  they  knew,  while  the  evidence  as  tc 
his  previous  conduct  is  that  of  witnesses  apparently  interested 
in,  and  well  disposed  to,  him. 

As  remarked  by  Bramwell,  B.,  in  his  summing  up 
in  Tifg.  v.  Tlaynes  (l),  cited  in  Mayne's  Criminal  Law  of 
India,  Ed.  3,  para.  197,  the  circumstance  of  an  act  being 
apparently  motiveless  is  not  a  ground  from  which  the 
existence  of  a  powerful  and  irresistible  iufluence  or  homicidal 
tendency  can  bo  safely  inferred.  Motives  exist,  unknown 
and  innumerable,  which  might  prompt  the  act. 

For  these  reasons  we  maintain  the  conviction.  The  absence 
of  evidence  of  motive  and  the  subsequent  conduct  of  the 
appellant  justify,  in  our  opinion,  the  course  adopted  by  the 
learned  Sessions  Judge  in  abstaining  from  passing  a  capital 
sentence  ;  but  we  see  no  reason  for  adopting  the  courso 
adopted  in  Qn^cn-Empress  v.  K<vier  Nasyer  Shah  (*>,  inasmuch 
as  wo  are  not  satisfied  that  the  appellant  was  subject  to  insane 
impulses. 

The  appeal  is  dismissed. 

F.  and  F.  (»)  /.  L.  K.,  XXIU  Cal.,  I 
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Full  Bench. 

No.  41. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice  Reid, 
Mr.  Justice  Chatterji,  CLE.,  Mr.  Justice  Kensington  and 
Mr.  Justice  Johnstone. 

i  SUBA,— APPELLANT, 

Afpellate  Side,  j  Versus 

{        THE  KING-EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Appeal  No.  327  of  1905. 
Pardon— Tender  of  pardon  to  approver— Trial  of  approver  for  non-fulfilment 
of  the  condition  on  which  pardon  was  offered  —  Admissibility  in  evidence 
against  approver  of  his  statement  made  as  an  approver — Meaning  of  clause  (2), 
Section  337,  Criminal  Procedure  Qode — Criminal  Procedure  Code,  1898, 
Sections  337,  339. 

Heidi  by  a  majority  (Reid  and  Kensington,  JJ.,  dissenting)  that  where 
the  pardon  tendered  to  an  approver  has  been  forfeited  on  the  ground  that 
he  has  committed  a  breach  of  the  condition  on  which  it  was  tendered,  the 
statement  made  by  him  to  the  Magistrate  who  tendered  pardon  is  admissible 
against  him  under  Section  339  (2)  on  his  subsequent  trial  for  the  offence  in 
respect  of  which  the  tender  was  made,  notwithstanding  the  fact  that  he  was 
not  examined  as  a  witness  in  any  Court  under  Section  337  (2). 

Hargulal  v.  Emperor  (l),  Queen-Empress  v.  Mihan  Singh  (8),  and 
Qhulam  Muhammad  v.  Crown  (3),  overruled. 

Appeal  from  the  order  of  W.  Chevis,  Esquire,  Sessions  Judge, 
Sialkot  Division,  dated  27th  April  1905. 

Government  Advocate,  for  respondent. 

The  facts  of  this  case  and  the  point  of  law  involved  suffi- 
ciently appear  from  the  following  extract  from  the  judgment  of 
the  learned  Sessions  Judge  : — 

Suba,  a  Dhillu  Jat  of  Thatha  village,  is  charged  in  this  case  with  the 
murder  of  KanshiRam,  a  Sabukar  of  Kot  Ghuman.  On  the  nigbt  of  th« 
18th-19th  September  190-t,  KanshiRam  was  sleeping  alone  at  the  cattle 
shed.  In  the  morning  he  was  found  to  have  been  murdered  during  the 
night.  HiB  body  was  found  at  the  spot,  but  his  head  had  been  cut  off 
and  taken  away.  Report  was  made  at  the  thana,  and  the  Police  Seigeant 
in  charge  of  the  thana  came  to  the  village.  Shankar  Dap,  Bon  of  the 
deceased,  then  stated  that  ho  suspected  Walidad  and  Mirdad.  The  usual 
Police  investigation  commenced.  On  the  2Gth  September  Saba  cams  to 
Sialkct  and  told  tho  Court  Inspector    that  he  would  make  a  disclosure 

(l)  24  P.  R.,  1902,  Cr.  (»)  5  P.  R.t  1899,  Cr. 

(")  4  P.  R.,  1903,  Cr. 
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if  a  pardon  was  tendered.     The  District  Magistrate's  sanction  was  obtained, 
and  on  27th  September  Lala  Dhanpat  Rai,  Magistrate,  1st   das*,   tendered 
a  pardon  on  the  usual  conditions,    which  was   accepted   by  Suba,  and  Suba 
then  made  a  statement   implicating    several  persons  and   himself.     1  stall 
have     more    to    say  of   this  statement  later   on ;     for    the   pit  sent   it  i 
sufficient  to  say  that    Suba  did    not   implicate  Walidad,  Mirdad,  cr  Hayat. 
Suba  then  took  the  Inspector  to  an  old  well  at    Taragri,   a   village   near 
Gnjranwala,  where  the  head  of  an   old  man    with  grey  beard  was  found 
wrapped  up   in  a  darri   and  chadar.     The   head  was   taken    out  and  con- 
veyed to  Kot  Ghuman,  where    it   was  recognized  as  Kanshi    Ram's    by  his 
relations.     Further  investigations   led    the   Police  to  consider   Suba's  story 
to  be  false  in  great  part,  inasmuch   as    it  appeared  that    he    bad  named 
the  wrong  persons    excepting  himself.     I    cannot  find  on  the  file  any  order 
of  the  District    Magistrate  at    this  stage  of   the  proceedings    declaring  the 
pardon   forfeited,   but  the  result  waa  that  Suba,  Hayat   and  Walidad  were 
jointly   cbalaned.     Evidence  of  the  Civil  Surgeon  (who  was  about  to   leave 
for  England),    was  recorded,  and  then  it  was  thought  advisable  to  separate 
the  case  of  Suba  from   that  of  Hayat     and    Walidad.     The  case    against 
Hayat   and    Walidad  ended  in  a    discharge    in    the     Magistrate's    Court, 
there   being    no  reliable    evidence   to  prove  the    marder    against  them. 
Suba    was   not  examined   as  a   witness.     Lala  Murari    Lai,  Magistrate,  1st 
class,  then    held    an    enquiry  as   to     the    truth    of    Suba's    statement  as 
approver,    and  came  to  the  conclusion  that  Suba   had   forfeited  his  pardon 
by   breach  of   the   conditions  attached   thereto.     The   District  Magistrate, 
by  order,  dated  18th   February   1905,  came    to   the  same   conclusion,    and 
recorded    a   finding  that  the  pardon    was  forfeited    and   withdrawn.     Lala 
Murari  Lai    then  took  further   evidence  and  then   committed  Suba  to  this 
Court. 

If  I  am  to  follow  the  two  published  rulings  Queen- Empress  v.  Mihan 
Singh  (')  and  Hargulal  v.  Emperor  (*),  it  appears  to  me  that  1  should 
hold  that  the  District  Magistrate  waa  competent  to  withdraw  the 
pardon,  and  that  the  question  as  to  whether  the  pardon  has  been 
fmfeited  or  not  is  not  one  arising  in  this  case,  but  that  as  Suba 
did  not  appear  as  a  witness  before  the  Magistrate  who  tried  the  case 
of  Hayat  and  Walidad,  he  should  be  treated  as  a  man  who  never  waa 
pardoned,  the  whole  of  the  proceedings  in  connection  with  his  pardon 
should  he  regarded,  for  purposes  of  this  trial,  as  a  nullity,  and  any 
statement  made  by  bim  as  an  approver  should  not  be  used  against  him. 
If  this  be  the  correct  view,  then  possibly  I  have  erred  in  questioning 
Suba  en  the  statement  made  by  him  as  an  approver.  But  there  ia 
another  case,  Crcirn  v.  Kada,  which  though  *UDpubliahed  ia  later  than  the 
above.  In  that  case  the  Sessions  Judge  of  too  Sialkot  Division  ha- 
passed  an  order  withdrawing  the  pardon  which  had  been  given  to  Kada, 
and  Kada  having  been  committed  for  trial,  the  successor  of  the  above 
Sessions  Judge  forwarded  the  case  to  the  Chief  Court  recording  as  his 


(')5P.  R.t     99,  C  .  (')  2*  P.     .,  1902,  Cr. 

Since  pronouncing  judgment  I  Lava   noticed  that  K<Ua   v.  Crow*  it  p«  bin  bad, 
•W31F.S.  WOi. 
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opinion  that  the  conditional  pardon    having   been   given    by  the   District 
Magistrate  could    only  be  withdrawn  by  that    Magistrate   and   not  by    the 
Sessions  Jndge.     The  learned  Judges,  however,  held  that  under  the  present 
Criminal   Procedure  Code    it   was    clear   that   no    authority,   judicial    or 
executive,  was  competent  to    withdraw  a  pardon  once  tendered,     and  thai 
the  question  whether  an   approver  had  forfeited  his  pardcn   was  one  of  the 
questions  of  fact   to   be  tried  and   decided   at   the   trial   of  the  approver. 
The  rulings   in    Queen-Empress   v.   Mihan  Singh   (x)  and   Taban  v.   Queen. 
Empress  C),  are  in  accord  with  this.     Though  Kada's  case  and  Taban's  case 
(and   possibly   Miriama's   case   also)    differ  from    the    rulings   in     Queen- 
Empress  v.  Mihan  Singh    and  Hargulal  v.  Empress,   in   that  in  the  former 
the   approver  had  been   produced   as    a    witness,    still   it   appears   to   me 
that  the  rulings   in  Mihan  Singh  and   Taban's  cases  and  in  Kada's  case 
(that   it  is  for    the  Sessions  Judge   to   determine  if   the    pardon   has  been 
forfeited  or  not)  apply   to  all  cases   alike,    whether   the  approver  has  been 
produced   as     a   witness    or    not,   and    that    when   a  pardon    has    been 
granted,  it  is  imperative  on  the  prosecution   to  prove   either  "  that  (1)  the 
"  accused  has  wilfully  concealed  material  facts,  or  (2)  given  false  evidence  " 
(see   Empress   v.    Miriama  (3),  quoted    with    approval  in  Kada's  case).     It 
appears  to  me  that  I  must    follow  the   latest  luling,  which   is  the  case  of 
Crown   v.    Kada,   as  I  am  unaware    of   any   rule  that  preference  should  be 
given   to  published  over   unpublished   rulings.     It   appears  to    me  impos- 
sible  to  reconcile  the  two   sets   of  rulings,  as   if  I  have  to  decide  whether 
the  pardon  has    been  forfeited,   I   cannot   treat  the  accused   as  a  person 
who  never  has  been  pardoned.     I  have  first  to  see   whether  the  pardon  has 
been   forfeited  under   Section  339  (1)  of  the  Code,  and  if  I  find  this  in  the 
affirmative,  it  appears  clear  to  me  that  the  statement  made  by  the  approver 
may  be  used  against  him  under  Section  339  (2).   In  Hargulal  v.  Emperor  (*), 
it  was   held   that   Section    339    (2)     did    not     applv,     because    in    cases 
where  the   approver   had   not  given  evidence,   he  could  not   possibly   be 
treated  as  a  man  who  had  given  false  evidence  in  the   case,  but  nothing 
is  said  in  this   judgment    as   to   "  wilfully    concealing   anything    essential." 
Lit  tliis  caSH,  too,   the  accused  has   not  given  false  evidence,  as  he   was  not 
produced   as  a  witness  in    the  case,    so   that  a  finding    that  the  pardon  is 
forfeited   can  only  be  based   on  a  finding  that  accused  has  wilfully   con- 
cealed something  essential,  and   if  I   come   to   that  finding,  it  appears  to 
mo  clear  that  Section  339  (2)  must  apply.     I  trust  that  the  above  may  not 
appear  to  be  insubordinate,  but  where  I  am  confronted  with  rulings  which 
appear  to  me  to  be  irreconcilable,  it  appears  to  me  to  be  my  duty  to  de< 
which   rulings  I  should  follow    and    to   state    my  reasons  for  doing  so  j    1 
have  no  wish  unnecessarily  to  criticize   or    depart  from  the  rulings  of  a 
superior  Court, 

The  poiut  of  law  involved  was  referred  to  a  Full  Bench 
by  the  following  order  of  the  Division  Bench  (Clark,  C.  J.,  and 
Reid,  J.)  :— 


(l)  6  P.  R.,  1889,  Cr.        (»)  6  P.  R„  1889  Cr. 
(»)  I  P.  «.,  ISJS.Or.         ;♦;  Jl  £,  /*.,  L;)jj,  Or. 
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Clark,  C.  J. — The  question   arising   for   decision  is  whether  13th  June  1905. 
the  statement   made   by    Snba   before   the   Magistrate   On   27th 
September    1904  may   be   given  in   evidence   against    him     on 
his  trial  for  the  murder   of  Kanshi  Ram. 

It  is  true  that  in  his  statement  before  the  Sessions  Judge 
and  in  his  grounds  of  appeal,  that  Suba  substantially  makes 
the  same  statement  as  he  made  on  27th  September  1904,  and 
alleges  that  statement  to  be  true.  The  same  difficulty  does  not 
arise  as  regards  these  statements,  but  the  matter  is  complicated 
by  the  Sessions  Judge  having  conducted  the  examination  of 
Snba   by   examining   him   on    the    statement    recorded   by   the 

istrate,  and  further  by  the  fact  that  if  that  statement  is 
inadmissible  against  him,  it  is  probably  his  safest  course  to  stick 
to  that  statement. 

In  any  case  the  question  is  of   sufficient   importance   to  call 
for  an  authoritative  decision. 

I  will  proceed  first  to  consider  the  language  of  the  Criminal 
Proced  nre  Code,  Sections  337  and  339.  The  provisions  in  the 
Code  on  the  subject  of  pardon  are  not  exhaustive,  there  is  no 
provision  for  the  person  by  whom  a  pardon  can  be  withdrawn, 
or  forfpited,  or  whatever  it  may  be  called,  nor  for  the  time 
when  this  is  to  be  done,  nor  a  h«i  Lii  it  can  be  done  without  putting 
the  persons  named  by  the  Approver  on  their  trial,  nor  whether 
it  can  he  only  done  at  such  trial,  or  whether  it  can  be  done  after 
the  trial,  on  information  which    may  subsequently  be  obtained. 

There  is  in  fact   no  c.\  vision  that  a  pardoned  person 

is  not  to  be  tried,  this  is  left  to  be  inferred  either  as  a  natural 
consequence  of  a  pardon,  or  from  Section  339,  which  provides 
that  he  can  be  tried  if  ho  does  not  comply  with  the  conditions  of 
the  pardon. 

The  provisions  of  the  Code  on    the  sub)'  irdon  are  far 

from  complete,  and  this  may  be  regarded  in  interpreting  them. 

Hi  st  clause  of    .Section  337    provides    that  a    pardon  may 
red  to  a  person  on  condition  of  his  making  a  full  and  true 

in   the 

.  provide!  for  hi  tried 

if  he  has   u  hy  wilful.  mything  essential   or  giving 

"  false  evid.  1  I  with    ll  rhioh  the 

"  ten  .  I    |""V").-s    for   his    statement 

bj    !"••'   when  hia  pardon  hae  beea 

forfeited. 
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So  far  the  matter  is  clear,  a  person  who  does  not  comply 
with  the  condition  of  his  pardon  can  be  tried  and  his  statement 
is  admissible  against  him. 

The  difficulty  arises  from  clause  (2)  of  Section  337,  which 
runs :  "  Every  person  accepting  a  tender  under  this  section  shall  be 
"  examined  as  a  witness  in  the  case." 

My  view  is  that  this  clause  is  not  to  be  incorporated  with 
the  clause  (1),  but  is  a  separate  provision  just  as  clause  (3)  is, 
providing  for  bail  being  taken  from  the  approver,  and  clause  (4) 
providing  for  the  Magistrate  not  himself  trying  the  case. 

The  tender  and  acceptance  of  a  pardon,  with  the  making  of 
the  promised  statement,  is  a  transaction  complete  in  itself.  On 
the  one  hand  the  Magistrate  promises  the  pardon,  and  on  the 
other  the  approver  promises  a  full  and  true  disclosure,  if 
there  is  not  a  full  and  true  disclosure*  there  is  no  implied 
promise  on  the  part  of  the  Magistrate  that  his  statement  will 
not  be  used  against  him. 

There  is  an  implied  promise  that  the  approver  will  give 
evidence  at  the  trial,  and  this  is  why  clause  (2)  is  inserted.  The 
bargain  between  the  Magistrate  and  approver  is,  however 
complete,  independent  of  clause  (2),  the  approver  is  bound  with- 
out that  clause  to  make  a  full  and  true  disclosure  at  the  trial, 
clause  (2)  only  repeats  what  is  already  a  part  of  the 
bargain.  This  provision  assumes  that  the  approver's  state- 
ment will  be  considered  useful,  and  that  there  will  be  a  trial, 
but  when  the  approver's  statement  is  found  to  be  useless  or 
false,  it  cannot  be  intended  that  he  should  necessarily  be 
examined  as  a  witness.  The  most  that  could  be  intended  is, 
that  he  should  be  presented  for  cross-examination  if  there  were 
a  trial,  and  when,  as  here,  there  is  no  case  at  all,  it  is  impossible 
for  him  to  be  examined. 

I  find  it  difficult  to  think  that  the  Legislature  could  have 
intended  that  the  arrangement  between  the  Magistrate  and 
the  approver  should  be  so  one-sided  that  the  approver  should 
lose  nothing  if  his  statement  was  so  false,  that  it  was  useless 
to  consider  it  against  the  person  he  named,  and  it  should 
allow  the  approver  to  perhaps  divert  the  whole  course  of  the 
investigation  and  save  the  real  criminials  and  yet  suffer  no 
penalty  for  breach  of  faith. 

The  present  is  a  good  illustration  of  the  point.   There  is  little 
doubt   that    Suba  is    one  of   the  murderers.      He  has   give  n 
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probably  the  true  details  of  the  murder,  but  has  simply  substituted 
the  names  of  his   innocent  enemies  for  the    names   of    his   real 
accomplices.  Is  it  likely  that  tiie  Legislature  should  have  intended 
to  exclude  his  statement  altogether  on  his  trial  r 

It  would  have  a  most  prejudicial  effect  on  the  investigation 
of  crime  if  it  were  permissible  for  an  approver,  without  risk  of 
his  statement  being  used  against  himself,  to  tell  any  false  story 
that  would  tend  to  spoil  the  case.  It  is  true  that  he  may  be 
prosecuted  for  perjury,  339  (3),  but  that  is  hardly  sufficient. 
It  has  been  frequently  held  by  this  Ccuit  that  a  Magistrate  can 
withdraw  a  pardon  (Emperor  v.  Kudu  (*)  holds  differently,  I  will 
discuss  that  later),  that  necessarily  implies  that  the  approver 
will  not  be  examined  as  a  witness,  and  generally  that  there  will 
be  no  case  except  the  one  in  which  the  accused  is  himself  being 
tried,  and  in  these  cases  clause  (2)  of  Section  337  becomes 
necessarily  inapplicable. 

My  view  of  the  language  of  the  Code  is  that  eld  use  (2)  is 
no  essential  part  of  Section  337,  that  it  is  intended  to  provide 
for  cases  where  the  approver's  story  is  believed  and  other  per- 
sons are  put  on  trial,  but  that  there  are  other  cases  where  the 
approver  is  not  believed,  and  the  pardon  may  be  withdrawn  and 
the  approver  never  be  examined,  and  in  those  cases  clause  (2) 
may  be  neglected  and  clause  (1)  of  Sectiou  337  with  Section  339 
(2)  renders  the  statement  admissible. 

I  would  now  like  to  discuss  the  authorities  quoted.  Kimj- 
Emperor  v.  Kad»,  (l)   (Robertson  and  Chatterji). 

The  point  referred  there  was  whether  the  Sessions  Judge, 
who  heard  the  approver  as  a  witness,  could  order  him  to  be 
committed  to  the  Sessions  for  trial  on  the  original  charge,  or 
whether  this  could  only  be  dono  by  the  authority  which  had 
tendered  the  pardon. 

The  ruling  was  that  the  Sessions  Judge  could  order  tho 
committal,  and  that  the  final  authority  for  determining  whether 
the  paidon  had  been  forfeited  was  the  Court  trying  the  approver. 
In  these  conclusions  I  entirely  agree,  but  the  judgmeut  also  lays 
down  on  the  change  of  the  woiding  in  the  Criminal  Procedure 
Code  of  1898,  that  a  pardon  cannot  bo  withdrawn,  it  can  only  bo 
forfeited.  This  is  obiter  dictum,  as  the  point  did  uot  arise, 
and  I  am  not,  as  will  appoar  from  my  reading  of  the  Code,  as 
above  stated,  prepared  to  agi*ee  in  this  view. 

(»)  31  F.  R.,  1904,  Cr. 
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The  substitution  of  the  word  "  forfeited  "  for  the  word 
"  withdrawn  "  in  clause  (2),  Section  339,  does  not  necessarily 
imply  that  there  could  be  no  such  thing  as  a  withdrawal  of 
pardon.  The  word  "  forfeited  "  is  the  more  appropriate  word, 
even  if  withdrawal  were  still  admissible. 

If  the  pardon  had  been  improperly  withdrawn,  it  would  be 
wrong  to  admit  it  in  evidence,  this  contingency  has  been  avoided 
by  the  substitution  of  the  word  "  forfeited"  for  "  withdrawn  ;  " 
the  Court  trying  the  approver  is  the  ultimate  authority  on  this 
point,  but  the  change  in  the  wording  throw3  no  light  upon  the 
question  who,  in  the  first  instance,  is  to  determine  that  the 
approver  shall  be  tried  for  the  offence. 

The  change  in  the  wording  has  created  a  fresh  difficulty. 
When  the  question  is,  whether  the  pardon  has  been  forfeited,  is 
the  statement  admissible  ;  when  the  pardon  has  been  forfeited  it 
no  doubt  is  admissible,  but  is  it  admissible  to  decide  whether 
the  pardon  has  been  forfeited  ? 

it  is  only  with  some  difficulty,  by  the  exclusion  of  any  other 
possible  meaning,  that  I  am  able  to  hold  the  statement  admis- 
sible to  determine  whether  the  pardon  has  been  forfeited  ;  that 
Court  being  the  only  authority  that  can  decide  the  point. 

Queen-Empress  v.  Mihan  Singh  (*),  (tleid  and  Clark), 
presents  some  difficulty  to  my  present  view  of  the  case. 

The  question  there  was,  whether  the  approver,  whose  pardon 
had  been  withdrawn  by  the  District  Magistrate,  and  who  had 
never  been  examined  as  a  witness,  could  be  legally  committed 
along  with  other  accused. 

There  the  provisions  of  clause  (2),  Section  337,  laying  down 
that  the  approver  shall  be  examined  as  a  witness,  apparently 
barred  the  way  to  his  being  treated  as  an  accused. 

The  judgment  proceeds  "the  language  of  Section  337  (2) 
«  is  concise,  and  the  question  remained  whether,  reading  Section  339 
«  with  it  the  approver  was  at  the  date  of  his  commitment  a  person 
«  accepting  a  tender  of  pardon/'  and  it  was  held  that  the  pardon 
having  been  withdrawn  and  he  being  treated  as  an  accused 
person  and  not  as  a  witness,  that  he  was  not  at  the  date  of  his 
commitment  a  person  accepting  a  tender  of  pardon,  and  that  he 
did  not  come  under  Section  337  (2),  and  that  the  commrtment 
was  legal. 

(*)  5  P.  B.,  1899,  Cr. 
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It  was  remarked  there  that  to  hoM  otherwise  would  entail 
consequences  not  contemplated  by  the  Code.  "  It  would 
"  necessitate  a  person,  whose  statement  was  from  a  date  prior  to 
"the  commencement  of  proceedings  in  any  Court,  believed  by 
"  those  responsible  for  the  prosecution  to  be  false,  being  examined 
"asa  witness  for  the  prosecution,  and  would  necessitate  a  second 
11  trial  without  any  compensating  advantages." 

The  evil  consequences  of  making  clause  (2)  an  integral  part 
of  clause  1,  Section  337,  were  there  fully  recognized. 

I  should  prefer  now  to  base  my  decision  in  that  case  on  the 
grounds  that  clause  (2),  Section  337,  did  not  apply  to  approvers 
whose  pardon  had  been  withdrawn,  but  only  to  those  whose  pardon 
had  not  been  withdrawn,  and  that  it  was  not  a  necessity  that  an 
approver  should  be  examined  as  a  witness  in  all  cases. 

Bargnlal  v.  Emperor  (*)  (Kensington  and  Reid)  is  the  judg- 
ment directly  opposed  to  the  view  I  am  propounding. 

In  that  case  an  approver  was  pardoned  and  his  pardon  was 
withdrawn  by  the  District  Magistrate,  and  he  was  never  examined 
as  a  witness,  and  it  was  held  that  his  statement  a<  an  approver 
was  not  admissible  against  him. 

The  Judges  accepted  and  agreed  with  Queen- Empress  v. 
Mihan  Singh  (*),  and  said  that  it  followed  as  a  necessary  corol- 
lary that  the  statement  was  not  admissible.  "  The  essence  of 
"  that  ruli»g  is  that  the  approver  must  be  treated  as  a  man  who 
"never  was  pardoned,  the  whole  of  the  proceedings  in  connection 
u  with  his  pardon  being  regarded  for  purposes  of  his  subsequent 
"trial  as  a  nullity." 

I  have  already  said  that  I  would  maintain  the  conclusion 
arrived  at  in  Queen-Empress  v.  Mih  S  <h  on  other  grounds 
than  those  contained  in  that  judgment,  and  that  being  so,  it 
follows  that  I  do  not  fully  agreo  in  the  ruling  in  Hargulal  v. 
Emperor  of  India,  which  is  based  on  that  ruling. 

But  beyond   this,  it  seems  to  i  I  irgulal's  case  pushes 

the  consequences  of  Mihan  Singh's  ond   their  legitimate 

conclusion. 

Mihan    Singh's  case  decides  that  after  pardon   has   been 
withdrawn  the  approver  is  no  loD|  pting  a  tender  of  pardon  ; 

but  I  do  not  think  it  follows  that  he  must  he  as   a   man 

who   never  was   pardoned   and  that    tho  whole  proceedings  con- 
nected with  his  pardon  must  be  consi*  a  nullity. 

(')  24  P.  i?„  1902,  Cr.         (•)  5'P.  JL,  18W,  Cr 
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The  correct  view  seems  to  me  to  be  that  he  received  a  con- 
ditional pardon,  but  broke  the  conditions,  the  consequence  being 
that  his  statement  can  be  used  against  him  under  Section  339  (2). 

My  conclusion  is  that  Suba's  statement  of  27th  September 
1904  is  admissible  against  him  under  Section  339  (2). 

If  my  learned  brother  agrees,  I  would  refer  the  question 
stated  above  for  decision  to  a  Full  Bench  of  all  the  Judges. 

loth  June  1905  Reid,  J. — I  concur  in   the  opinion  that  the  case   should  be 

referred  to  a  Full  Bench. 

The  judgments  delivered  by  the  learned  Judges  who  con- 
stituted the  Full  Bench  were  as  follows  : — 

19th  June  1905,  Reid,  J.— The  circumstances  out  of  which  this  reference  aldose 

are,  as  found  by  the  Sessions  Judge,  the  following.  A  murder 
was  committed  and  no  clue  to  the  identity  of  the  murderers  was 
obtained  until  one  Suba  approached  the  Police  and  offered  to 
disclose  the  facts  if  he  were    pardoned. 

A  pardon  was  tendered  and  Suba  made  a   statement   under 
cover  of  the  pardon. 

The  result  of  the  investigation  by  the  Police  was  the  conclu- 
sion that  no  one  of  the  persons  named  by  Suba  as  his  accomplices 
had  anvthing  to  do  with  the  murder,  but  that  certain  other 
persons  were  his  accomplices.  These  persons  were  sent  to  a 
Magistrate  for  inquiry  and  were  discharged  by  him  Suba  was  sent 
up  separately  for  inquiry,  his  evidence  was  not  recoided  by  the 
Magistrate  at  the  inquiry  in  respect  of  the  persons  eventually 
discharged,  he  was  committed  for  trial  and  was  convicted  of  mur- 
der by  the  Sessions  Judge,  who  admitted  in  evidence  the  statement 
made  by  him  to  the  Magistrate  who  tendered  pardon,  and 
examined  him  on  that  statement.  Suba  adopted  the  state- 
ment and  adhered  to  it,  probably  under  the  impression  that 
it  could  be  used  against  him,  and  that  the  safest  course 
for  him   to  adopt   was   to  insist  on  the  truth  of  that  statement. 

The  question  referred  is,  whether  the  statement  made  by 
Suba  to  the  Magistrate  who  tendered  pardon  was  admissible 
against  him  at  his  trial  for  murder. 

The  Sessions  Judge  was  under  the  impression  that  King- 
Emperor  \.Ka>lu  (l)  was  opposed  to  Queen-Empress  v.  Mihan 
Singh    (2)     and    Hargulal     v.    Emperor    (3),    but    my    brother 

(')  31  P.  P.,  1904,  Cr.  (•)  5  P.  R„  189»,  Cr. 

(s)  24 P.  R.,  1902,  Cr 
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Cbatterji,  who  was  a  party  to  Kada's  case,  has  explained, 
and  it  is  obvions  that  this  is  not  the  case,  except  in  so 
far  as  a  distinction  is  drawn  in  that  judgment  between 
"  withdrawal  "  and  "  forfeiture."  The  sense  in  which  the  word 
u  withdraw  "  was  used  in  Mihan  Singh's  case  was  not  that 
the  District  Magistrate  conld  concel  the  pardon  to  the  extent 
that  the  approver  conld  not  eventually  at  his  trial  plead 
that  he  bad  complied  with  the  conditions  on  which  it 
was  tendered,  but  that  the  District  Magistrate  being 
satisfied  that  the  approver's  statement  was  not  true,  could 
proceed  against  the  latter  with  a  view  to  his  trial  for 
the  offence  in  respect  of  which  the  pardon  was  tendered. 

Mihan  Singh's  case  was  not  opposed  to  the  conclusion 
arrived  at  in  Taban  v.  Queen-Empmu  (l),  that  when  an  approver 
is  placed  on  his  trial  he  can  plead  his  paidon  ai;d  that,  on  proof 
that  it  was  tendered  and  accepted,  the  prosecution  will  have  to 
prove  that  it  has  been  forfeited. 

The  decision  in  Mihan  Singh's  case  was  that  the  ap- 
prover, having  been  treated  throughout  the  proceedings  before 
the  Committing  Magistrate  as  an  accused  person  and  not  as 
a  witness,  was  not  at  the  date  of  the  committal  a  person  accept- 
ing a  tender  of  pardon  within  the  terms  of  Section  337  (2J  of 
the  Code  of  Criminal  Procedure. 

I  have  used  the  term  "approver  "to  denote  a  person  to 
whom  a  tender  of  pardon  has  been  made  under  Section  337  (1) 
of  the  Code. 

It  was  suggested  at  the  touring  that  "  accepting  "  does  not 
mean  "  who  has  accepted,"  that  Section  337  (2)  contemplates 
different  relations  between  the  responsible  authorities  and 
the  approver  at  different  times,  and  that  the  approve!1 
may  bo  treated  for  some  purposes  as  a  person  "accepting" 
and  for  othor  purposes  as  a  person  "  not  accepting  " 
■  tender,  e.  g.,  that  for  the  purposes  of  Section  337  (2; 
the  approver  was  not  a  person  "  accepting  "  and  for  the 
purposes   of   Section    339  (2)   ho    was  a   person    "  accepting." 

This  interpretation  cannot,  in  my  opinion,  be  accepted, 
and  I  have  no  recollection  that  it  was  in  my  mind  when 
the  judgment  in  Mihan  Singh's  case  was  delivered.  The 
action    taken   by    the   Magistrate,    who    treated  the  approver 

(»)  1  P.  R.,  1893,  Or. 
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throughout  the  inquiry  as  an  accused  person,  had,  in  my  opinion, 
the  effect  of  cancelling  all  proceedings  connected  with  the  tender 
of  pardon. 

There  is  a  conflict  of  authority  on  the  question  whether 
Seotion  337  (2)  necessitates  the  examination  as  a  witness  in 
the  case  of  every  person  who  has  accepted  a  tender, 
whatever  may  have  been  the  subsequent  action  of  the  responsible 
authorities. 

This  Court  has  held  in  Mihan  Singh's  case  followed  in  Har- 
gulal  v.  Emperor  of  India  (*)  and  Qhulam  Muhammad  v.  Grown 
(a),  that  the  examination  is  not  necessary  ;  in  Queen-Empress 
v.  Tlamasami  (3)  it  was  held  that  examination  in  the  Court  of 
the  Committing  Magistrate  was  sufficient  ;  in  King -Emperor 
v.  Bala  (4)  this  was  doubted.  Neither  the  Bombay  nor  the 
Madras  Court  apparently  contemplated  an  approver  being 
disbelieved  and  proceeded  against  before  inquiry  into  the  case 
of  other  accused  persons  in  the  Court  of  the  Committing 
Magistrate. 

The  direction  in  Section  337  (2)  is  imperative  :  "  Every 
"  person  accepting shall  be  examined  as  a  witness " 

It  is,  in  my  opinion,  immaterial  whether  this  is  a 
subsection  or  a  separate  section.  It  applies  to  all  persons 
accepting,  or,  as  I  read  the  word  used,  who  have  accepted,  a 
tender,  and  in  my  opinion,  the  only  possible  reason  for  not 
examining  such  persons  as  witnesses  is  that  they  have  ceased, 
in  consequence  of  the  action  of  the  responsible  authorities,  to 
be  persons  who  have  accepted  and  must  be  treated  as  persons  who 
have  not  accepted  such  tender. 

The  action  of  the  responsible  authorities  dealt  with  in 
Mihan  Singh's  case  is,  in  my  opinion,  quite  independent  of 
any  final  decision  of  the  question,  whether  the  pardon  has 
been  forfeited.  That  decision  rests  with  the  Court  which 
tries  the  approver.  Where  the  responsible  authorities  form  the 
opinion  that  the  statement  made  by  the  approver  is  false,  it 
would  be  disastrous  to  insist  on  their  proceeding  against  per- 
sons believed  to  be  iunocent,  and  they  are  justified  in  proceeding 
at  once  against  the  approver,  treating  him  as  if  no  pardon  had 
been  tendered  or  accepted.  If  tho  approver,  on  bis  trial, 
pleads   the  pardon   and  repeats  the  statement   originally  made 

(•)  24  P.  R.,  1902,  Cr.  (»)  I.  L.  B.,  XXIV  Mad.,  321. 

(»)    4  P.  B„  1903,  Cr.  (♦)  I.  L.  B„  XXV  Bom.,  075. 
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by  him,  the  statement  made  at  the  trial  can  be  used  against 
him  as  a  confession,  if  it  be  found  that  he  has  wilfully 
concealed  anything  essential  or  has  given  false  evidence,  but 
if  he  does  not  plead  the  pardon  and  does  not  repeat  his  ori- 
ginal statement,  the  latter  cannot  be  given  in  evidence  against  him 
under  Section  339  (-). 

There  is,  in  my  opinion,  no  middle  course.  The  approver 
must  either  be  treated  as  a  person  who  has  accepted  a  ten- 
der of  pardon  and  be  examined  as  a  witness,  or  be  treated  as 
a  person  who  has  not  accepted  such  tender.  In  the  former 
case  only  is  Section  339  (2),  in  my  opinion,  applicable. 
Having  regard  to  the  narrow  line  which  separates  approvers 
from  confessing  prisoners,  much  stiess  cannot,  in  my  opinion, 
be  laid  on  arguments  deduced  from  the  suggested  result  of  answer- 
ing this  reference  in  the  negative,  viz  ,*the  encouragement  to  persons 
to  diveit  the  course   of  investigations. 

The  immunity  promised  to  an  approver  places  him  in 
a  far  better  position  than  that  occupied  by  a  confessing 
prisoner,  and  the  temptation  to  put  forward  false  approvers 
is  great. 

There  are  many  cases  in  which  a  person  could  not 
give  the  evidence  required  unless  he  posed  as  an  accomplice, 
and  the  allegation  of  the  approver  in  the  case  now  before 
us,  that  he  looked  after  the  clothes  of  the  murderers,  is  very 
common  in  such  cases. 

The  remarkable  frequency  of  cases  in  which  the  only 
evidence  against  persons  charged  with  burglary  and  theft  is 
that  of  production  by  themselves  frequently  from  places 
entirely  outside  their  control  of  stolen  propeity,  is  an  indi- 
cation in  the   same  direction. 

For  the  reasons  above  stated,  my  answer  to  the  reference  is  in 
the  negative. 

Ki  I  .  J. — The  D  involved  in   this   reference   is     ^Q/A,  Jvn>  1900 

both  difficult  and  impoitant.  The  difficulty  is,  as  pointed 
out  in  the  order  of  reference,  due  to  want  of  lucidity  and 
UOIlililttniHiM  m  the  provisions  of  the  Criminal  Procedure 
Code  on  the  subject  of  pardons.  The  result  is  some  want  of 
harmony  in  the  rulings  of  the  High  Courts  on  material  points. 
The   rule   of   practice   at   present  laid  down    by    this  Court   is 
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that  enunciated  in  Queen-Empress  v.  Mihan  Singh  (*),  Har- 
gulal v.  Emperor  (2)  and  Ghidam  Muhammad  v.  Crown  (3), 
while  K amour  Singh  v.  Emperor  (*)  may  also  be  usefully  referred 
to  on  the  subject  of  pardons  generally,  though  the  point 
there  concerned  was  not  the  same.  These  rulino-s  are  believed 
to  contain  references  to  all  the  relevant  decisions  of  this  Court 
and  the  High  Courts. 

Having  reconsidered  the  matter  I  adhere  to  the  conclusion 
that  the  corollary  stated  in  Bargidal  v.  Emperor  (2)  necessarily 
follows  from  the  argument  adopted  in  Queen-Empress  v. 
Mihan  Singh  (l).  It  is  suggested  in  the  order  of  reference 
that  the  decision  in  the  latter  case  might  have  been 
supported  on  other  grounds,  but  this  appears  to  me 
immaterial  unless  we  are  prepared  to  dissent  from  the 
argument  in  Queen-Empress  v.  Mohan  Singh  (1).  1  would 
submit  that  We  cannot  avt)id  the  conclusion  in  Hargulal  v. 
Emperor  (2). 

The  learned  Government  Advocate  has  pointed  out  that  the 
words  "  in  the  case  "  should  have  been  omitted  in  the  last 
line  but  one  on  page  72  of  the  ruling  in  Hargulal  v,  Emperor  as 
not  occurring  in  the  first  clause  of  Section  339,  Criminal  Proce- 
dure Code,  but  in  my  opinion  this  correction  has  no  force.  I 
read  the  words  "  by  giving  false  evidence  "  in  Section  339  to  be  a 
compendious  reference  back  to  Section  337  (2). 

I  am  also  unable  to  agrea  that  Section  337  (2)  is  not  an 
integral  part  of  the  provisions  about  pardons.  It  appears  to  me 
that  we  are  bound  to  treat  clause  (2;  of  Section  337  as  a  necessary 
portion  of  the  prescribed  procedure,  and  equally  clauses  (3) 
and  (4)  which  deal  with  other  matters.  All  of  these  clauses 
alike  are  imperative,  and  no  one  of  them  can  be  isolated  from  the 
remaining  procedure   laid  down. 

There  are  then,  so  far  as  I  understand  it,  only  two  alternatives. 
We  might  hold  (1;,  as  the  High  Court  of  Bombay  is  inclined 
to  do,  that  the  approver  must  bo  examined  as  a  witness  at  the 
Sessions  trial  or  at  least  as  that  of  Madras  prefers,  as  a  witness 
before  the  Committing  Magistrate,  bafore  his  paidon  can  be  for- 
feited, or  (2)  as  this  Court  has  hitherto  held  (in  my  opinion 
correctly)  that  the  pardon  can  bo  forfeited  at  any  earlier  stage 
before  the  trial  begins.  But  if  we  adhere  to  (2),  the  conclusion 
appears  to   me  inevitable   that   forfeiture   beforo  the   approver's 

(l)    5P.  R„  1899,  Cr.  (»)    4  P.  ft,  1903,  Cr. 

(')  24  P.  B.,  1902,  Cr.  (♦)  34  P.  B„  1902.  Cr. 
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evidence  has  been  taken  as  a  witness  in  the  case  implies  that  we 
adopt  a  convenient  coarse  required  by  the  deficiencies  of  the  Code, 
and  therefore  entailing  that  the  special  provisions  of  Section  339 
cannot  b9  enforced.  Iu  other  words  we  return  to  the  position  as 
it  stood  before  pardon  was  granted,  and  have  to  ignore  anything 
the  approver  may  have  at  that  time  said,  the  general  provision 
of  Section  21,  Evidence  Act,  coming  into  force  in  place  of  the 
special  provision  of  Section  SSJ,  Criminal  Procaduro  Colo,  iu 
consequeuce  of  failare  to  act  up  to  the  procedure  about  pardons 
as  a  whole. 

It  follows,  though  the  question  perhaps  hardly  arises  on 
the  present  reference,  that  1  now  thinK  it  possibly  open  to 
question  whether  the  ruling  in  Ukulum  Muhammad  v.  Croicn  ^  j, 
may   not  be   somewhat  too    broadlj 

before  a  Committing    Mag  sufficient  compliance  \ 

Section  337  VJ;,  a   sub;>e  ^ueni  i  or   paruon   might  entail 

all  the  consequences   of  Section  a   tuat  case  it  would 

be  essential  that  the  approver's  trial  shuuiu  be  iieiu  separat 
The  statement  first  made  by  him  as  an  approver  has  necessarily 
to  be  considered  in  order  to  determine  the  preliminary  issue 
whether  his  pardon  has  beeu  forfeited,  it  it  is  so  considered 
in  a  case  where  other  persons  are  being  jointly  tried,  it  is  difficult 
for  the  Judge  and  hardly  possiole  for  tL  p    their 

minds  tree  from  prejudice  - 
The  particular  case  discussed  in 
a  good  instance  of  this.     The  only  sale  rule  iu  su . 
to  me  that  for  which  a  number  ot  authorities  are  given  in  (^«- 
Bmpren  v.  Miuuu  i  para,  on  page  11;,  Q 

the  approver's  trial  a;. 

accused  liave  been  ueatt  witn.      1  i  -ug 

this  point  further  as  not  being 

j  nee. 

in  the  preset  ->n- 

cerned  with  the  wider  i  a  appi  o\ 

forleited  before  he  lit. 

1  concur  with  my  learned  broth 
order  of  refei  'uld  be  in 

to  tak«    the  law   as   wo   undei  W8  not 

concerned  with   the  oanaegneacefl   of  our   ii 
interpretation  is  correct.   1  may  however  note  that  1  do  m 
the  anticipation   of    the    1  iWjf 


(l)  4P.U 
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prejudicial  effect  of  the  interpretation  on  the  investigation  of  crime. 
The  risk  appears  to  me  to  be  the  other  way,  namely,  that 
unless  hedged  round  with  strict  precautions  pardons  may  be 
too  lightly  given  as  a  short  cut  to  the  detection  of  offenders  in  a 
minor  degree,  at  the  expense  of  a  failure  of  justice  involved  in 
enabling  the  main  criminal  to  go  free. 

And  even  if  the  approver's  statement  cannot  be  used  against 
him  when  he  is  never  examined  as  a  witness,  the  prosecution  is 
no  worse  off  than  it  was  originally.  The  most  that  can  be  said 
is  that  it  is  unable  to  avail  itself  of  an  incriminating  statement 
obtained  from  the  approver  uoder  conditions  which  have  not  been 
carried  out. 
1st  July  1905.  Chatterji,  J.— In  this  judgment,  in  order  to  avoid   circumlo- 

cution, I  shall  use  the  word  "  approver  "  to  denote   a   person  who 
has  received  and  accepted  a  tender  of  pardon. 

The  facts  given  in  the  judgment  of  my  learned  brother  Reid 
show  that  Suba,  accused  appellant,  was  tendjrcd  a  pardon  and 
was  examined  by  a  Magistrate,  but  further  inquiries  made  by  the 
Police  convinced  them  that  his  statement,  in  so  far'  as  it  incrimi- 
nates other  persons,  was  false.  He  was,  therefore,  never  examined 
as  a  witness  in  the  inquiry  under  Chapter  XVIII  of  the  Code 
of  Criminal  Procedure  nor  at  any  Sessions  trial,  no  such  trial 
having  in  fact  taken  place.  He  is  now  being  prosecuted  for 
the  offence  for  which  the  pardon  was  tendered,  on  the  ground 
that  he  has  wilfully  concealed  essential  things  and  has  given 
false  evidence,  and  has  therefore  forfeited  the  pardon.  The 
question  for  the  Full  Bench  to  decide  is,  whether  his  statement 
before  the  Magistrate,  on  his  accepting  the  tender  of  pardon,  can 
be  given  iu  evidence  against  him  under  Section  339  (2)  of  the 
Code. 

From  the  foregoing  resume  of  the  facts  it  is  clear  that  Suba 
is  a  person  who  has  accepted  a  tender  of  pardon  and  that  he  has 
made  a  statement  such  as  is  mentioned  in  clause  (4)  of  Section 
337.  It  is  not  asserted  that  Saba  has  withdravva  his  accept- 
ance of  the  pardon,  though  this  would  not  make  any  real 
difference.  He  continues  to  be  still  what  he  was  when  he  made 
his  statement  after  accepting  the  tender  ol:  pardon,  and  the  mere 
circumstance  that  his  statement  was  disbelieved,  and  that  in 
consequence  he  has  been  put  on  his  trial  for  the  offence  for 
which  the  pardon  was  given,  docs  not,  1  think,  take  him  out 
oi  the  category  of  persons  who  have  accepted  a  tender  of  pardon. 

My    learned    brothers,  Raid     and  Kensington,    would    hold 
that  he  is  rcmuved  from  this  category    aud   is    uo  longer   such   a 
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person,  because  he  has  not  been  examined  as  a  witness  in  the 
case,  as  provided  in  clanse  (2)  of  Section  337,  Criminal  Procedure 
Code.  Their  view  is  supported  by  Criminal  judgments  inJ7i»-- 
gulal  v.  S  and  Qhmltm  Muham  ma  I  v.  Cr~ 

The  words  of  Section  339  (2)  are  clear,  and  if  they  apply 
to  the  approver  accused,  it  appears  to  me  that  it  is  not  open  to 
us  to  set  aside  their  plain  meaning  on  extraneous  considerations 
however  just  and  equitable.  Their  application  to  the  accused 
does  not  lead  to  any  manifest  absurdity  or  palpable  inconsistency 
or  repugnance.  Hardcistle  on  Statute  Law,  3rd  Edition,  pages 
96  to 

As  I  understand  my  learned  brothers'  reasoning,  when  an 
approver  has  not  been  examined  as  a  witness  in  the  case  under 
Section  337  (2).  the  mere  acceptance  of  a  tender  of  pardon 
by  him  does  not  constitute  him  a  person  who  has  accepted 
a  pardon  within  the  meaning  of  Section  339  C2).  and  no 
statement  made  by  him  before  the  Magistrate  mnkincr  the 
tender  is  admissible  in  evidence  against  him.  They  wonld  treat 
the  proceedings  relating  to  the  pardon  on  such  a  case  as  a 
nnllity,  and  proceed  to  the  trial  of  the  approver  accused  as  if  no 
pardon  bad  been  tendered  to,  or  accepted  by,  him.  In  short  they 
would  introduce  into  the  connotations  of  "  a  person  who  has 
^epted  a  tender  of  pardon  "  in  Section  339  (2),  the  further 
qualification  that  he  be  examined  as  a  witness  in  the  o 
under  Section  337  (2). 

Tn  my  judgment  there  is  no  sufficient  authority  for  such  a 
proposition  and  for  over-riding  the  obvions  meaning  of  the  langu- 

n=ed  in  Section  339  (2>.  which  doe<?  not  require  that  the 
approver  beinsr  tried  shonld  also  have  been  examined  as  a 
witness  in    the    case.       Tn   the     first   place    I   cannot    see    that 

on  337  (2)  lay*  down  an  ab?->lnt^  condition  in  regard  to  ap- 
provers which  must  be  fulfilled  irresi  i  'five  of  other  circumstances. 
I  regard  the  clause  as  imposing  a  duty  on  Criminal  Courts  to 
examine  tho  approver  as  ft  witness  in  the  Bat  it  necessarily 

ilates  that  there  is   n  hot    in    the   inquiring  Maeris- 

's  Court  or  in  that  of  ions    Court.     "Whin   f 

lined,  bat  when  there  is  none,  it 
Impossible  to  examine  him.     The  p  ainst   whom    the   ap- 

prover gives  information    may   die    hefoie    ll 
guilty,  or  the  state  ment  mny  be  so  pal]  ably  fnlf>     I 

ion    dare  not  proceed  i  re  are  many 
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authorities    which   take    this     view,    Queen-Empress  v.    Mihan 
Singh  (*)  and  Emperor  v.  Ttamasami  ('-). 

In  the  next  place,  even  if  the  direction  is  imperative  as 
is  contended,  the  provision  is  not  repeated  nor  referred  to 
in  clause  (2)  of  Section  339,  and  we  cannot  import  it  into 
that  clause  and  say  that  an  approver  is  no  npprover  unless  the 
direction  has  been  carried  out.  The  breach  of  duty  cannot 
affect  the  plain  language  of  the  clause.  Thirdly,  there  is  no 
provision  in  Sections  337  to  339,  under  which,  for  breach  of 
any  such  duty,  the  proceedings  can  be  pronounced  null  and 
void  and  treated  as  if  they  never  took  place  at  all.  There 
are  no  words  from  which  such  a  consequence  follows  directly 
or  by  necessary  implication.  The  tendering  of  a  pardon  and 
its  acceptance  are  facts  brought  into  existence  by  the  action 
of  the  Magistrate  and  the  approver  ;  how  can  these  facts  be 
wiped  ont  of  existence  or  ignored  in  the  absence  of  a  pro- 
vision to  that  effect  in  the  law. 

I  regard  the  second  clause  of  Section  337  as  complete  in 
itself,  and  as  laying  down  a  distinct  provision  in  respect  of 
approvers,  but  as  not  affecting  the  completeness  or  otherwise 
of  the  other  clauses  of  the  section  or  of  Section  339.  I  may  here 
mention  in  passing  that  there  is  no  real  difference  between 
"  accepting  "  and  "  has  accepted,"  except  possibly  in  the  idea 
of  time  with  reference  to  which  the  acceptance  is  spoken  of. 
"  Accepting  "  is  used  in  an  adjective  sense  and  "who  has  accepted  " 
could  easily  have  been  used  in  its  place. 

The  judgments  of  Beid  and  Kensington,  JJ.,  treat 
the  statement  of  Suba  before  the  Magistrate  who  tendered 
the  pardon  as  not  the  statement  of  a  witness.  I  agree  in  this 
view.  The  statement  was  ex  parte  when  no  accused  persons 
were  present  or  could  cross-examine  him.  It  would  not  have 
been  admissible  against  the  persons  named  in  it  had  thoy 
been  tried  for  the  offence  it  charged  against  them.  The  word 
"  witness  "  is  not  defined  in  the  Code  nor  in  the  Evidence  Act, 
and  under  the  circumstances  the  English  notion  of  it  may 
be  accepted.  Sweet  in  his  Law  Dictionary  says  :  "  In  procedure, 
a  witness  is  a  person  who  makes  a  viva  vorc  statement  to  a  judi- 
cial tribunal  on  a  question  of  fact."  The  definitions  of  Brown 
and  Wharton  are  practically  the  same.  Thus  the  statement 
does  not  avail  to  get  over  the  objection  based  on  Section  337  (2). 

(')  S[P,  J?.,  1800,  Cr.  (9)  I.  L.  It.,  IXlVMad.,  331. 
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I  admit  the  force  of  the  considerations  on  which  my  learned 
brothers  object  to  Saba's  statement  being  given  in  evidence  against 
him  at  his  trial  ;  but,  on  the  other  hand,  if  their  views  are 
accepted,  the  approver  accused  loses  the  benefit  of  the  pardon 
altogether  and  cannot  plead  it  in  bar  of  the  trial.  According  to 
numerous  authorities,  the  question  of  his  having  forfeited  the 
pardon  forms  the  subject  of  a  preliminary  issue,  which  most 
be  decided  against  him  before  he  can  be  tried  for  the  offence 
for  which  the  pardon  was  tendered  and  his  statement  admitted 
in  evidence  against  him.    /  > .   Manama    (*),  Habilulla  v. 

Empress  (*),  Taban   v.  Empress   (3),  Emperor  v.   Kadu  (*),  Ki 
Emperor    v.    Bala    (5).     It   is   possible   that  in   Suba's  case   the 
exclusion  of  the  statement   is   more   beneficial    to  him   than    the 
plea  of  pardon,  but  the  relative  advantages  must  vary  in  different 
cases. 

To  sum  up  Section  339  (2)  contains  merely  the  words  "  who 
"  has  accepted  the  tender  of  pardon."  The  argument  for  the  ex- 
clusion of  the  approver's  statement  proposes  to  read  them  as  if  "  and 
"  who  has  been  examined  as  a  witness  in  the  case  (under  Section 
"  337  (2)  )  "  were  understood  after  them.  This  to  my  mind  is 
a  manifest  addition  to  the  plain  and  unequivocal  language  of 
the  clause  first  mentioned,  and  is  not  justified  by  sound  principles 
of  construction. 

I   would,  therefore,  reply  to  the  question  refened  to  the  Full 
Bench  in  the  affirmative. 

Johnstone,  J. — I   have  now  had   the    advantage     of  reading     3  j  j  »    1905, 
and  studying  the  recorded   opinions   uf  all  my   learned  colleagues 
of  this  Court.      Along   with   my   brethren  the  Chief   Judge   and 
Mr.  Justice  Chatterji   I  would  a  nee  in    the   affir- 

mative, that  is.  I  would  hold  that  the  statement  made  by  Suba 
before  the  Magistrate  on  27th  September  1904  may  be  given 
in  evidence  against  him  on  his  trial  for  the  murder  of  Kashi 
Ram. 

My   learned  brother  Chatterji    would   hold    that    Suba    had 
not,  by  being   examined   on   solemn  affirmation   after  acceptance 
of    tender  of  j  ai  don,    been   examined'"  as  a  witness    in  the  ease  '' 
within   the  meaning  of  Stction  337  (2),  Criminal    Pioeedu: 
I  do  not  wish  to  press   my  -  to    this,  for   in  my  final  1 

elusion  on  the   reference   1  am    in   agreement    with   the 
Judge;   but  I  would  like  to  set   down    briefly   the   reasons    which 


(')  6  f .  «,  1661'.  Ci  ,  ¥.  B.  (»)  1  f.  Ii.,  lb&8,  Cr. 

(»)  15  P.  /.'.  <  *)  ; 

(•)  I.  L,  B.,  XIV  torn.,  C76. 


100  criminal  judgments— no.  41.  [  record 


incline  me  to  the  opinion  that  Section  337  (2)  has  been 
complied  with  in  Suba's  case.  When  Suba  was  examined  on 
solemn  affirmation  he  was  examined  "  in  the  case."  See 
Queen-Empress  v.  Rimisami  (*)  and  Bhallu  Singh  v.  Queen- 
Empress  (2).  Was  he  a  witness  ?  Taking  the  definition  quoted 
by  Chatterji,  J.,  the  question  takes  this  shape.  Did  Suba 
make  a  viva  voce  statement  before  a  judicial  tribunal  ?  It 
was  the  tribunal  which  was  "  enquiring  "  into  the  case. 
It  was  empowered  to  put  him  on  oath  or  solemn  affirmation, 
and  he  was  bound  by  law  to  speak  the  truth.  No  doubt  the 
statement  made  could  not  be  used  against  the  accused,  but  on 
the  other  hand  a  false  assertion  in  it  would  be"  false  evidence." 
T  am  not  clear  that  the  test  whether  Suba  was  examined 
"as  a  witness  "  is  whether  his  statement  could  be 
used  against  the  accused.  There  are  many  possible  cases  in 
which  a  person  making  a  statement  which  cannot  be 
used  against  an  accused  person  is  undoubtedly  a  "  wit. 
ness,"  e.  g.,  a  witness  who  dies  (or  is  otherwise  unavailable 
for  examination)  after  examination-in-chief  and  before  cross- 
examination.  However,  I  will  pass  on  to  the  question  whether 
Suba's  statement,  if  Section  337  (2)  of  the  Code  is  deemed 
not  to  have  been  complied  with,  is  admissible  against  him  on  his 
trial. 

Here  I  am  virtually  in  complete  accord  with  my  brother 
Chatterji.  I  concur  in  his  view  that  we  have  no  right  to  read 
into  Section  339  (2)  such  words  as  "  and  who  has  been  examined 
"  as  a  witness  in  the  case."  I  also  agree  that  any  person  who  has 
accepted  a  pardon  is  still  in  the  category  of  persons  accepting,  or 
who  have  accepted  pai'dons,  even  after  prosecution  has  been 
ordered  under  Section  339  (1)  of  the  Code. 

In  my  opinion  the  matter  becomes  clearer  if  the  object  of  the 
inclusion  of  a  clause  like  (2)  of  Section  337  is  understood  and 
stated.  Even  without  any  provision  in  the  Code  the  natural 
course  would  be  for  the  prosecution  having  pardoned  the  approver, 
or  got  him  pardoned,  to  have  him  examined  and  to  use  his 
statements  against  his  accomplices  on  their  trial.  Bui,  on  the 
other  baud,  in  the  absence  of  a  clause  like  the  one  under  considera- 
tion, it  would  always  be  open  to  doubt  in  what  capacity  the 
approver  was  to  be  examined  in  the  case.  But  for  the  words 
"  as  a  witness  "  in  the  clause  it  n  ight  be  taken  that  the  Bppn 


(»)  I,  L.  B.,  XXIV  Mad.,  3  21.  «,«)  3  P.  J?.,  im,  Cr. 
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was  to  make  a  fall  disclosure  and  so  forth  as  a  co-accused 
whce  confession  could  be   "  taken   into   consideration  "   aga: 

bis  acoomplic  he    Legislature   wanted. 

It  wanted  to  have  the  approver  as  a  witness  with  all  the  sanction 
of  an  oath  and  subject  to  the  test  of  cross-examination.  I  do  not 
mean  to  say  that  without  the  clause  the  Courts  might  not  have 
inferred  that  the  approver  was  to  be  examined  as  a  witness  and 
not  as  an  accused  person  ;  but  the  point  was  sufficiently  important 
to  be  rendered   clear    by  an    express    provision.      I  think,  then, 

that  clause  (2),  Section  '667,  is  simply  a  direction  as  to  the  capacity 

in  which  an  approver  is  to  be  examined,  and  is  not  meant  to  con- 
tain a  condition  precedent  to  tie  application  of  Section  &>9  (2). 

ing   been  uiencd    lack    to   a    Division   Bench 

(Clark,  C.  J.,  and  Keid,  J.J,  was    aispused    of    by    the   following 

judgment  delivered  oy 

Clabk,  C.  J. — The  decision  of    the  Full  Bench  is   that   the     ^   jujy    1905. 

uient  made  by  Suba  before  the  Magistrate  on  27th  September 

1  may  be  given  in  e  oat  him  on    his   trial   for    the 

muider  of  Kanshi  Ram. 

hist  que*  t     asc  is,    wl  iba 

not  complied  with  condition  of  his  pardon  by  concealing  any- 
thn,_  iai  ? 

The  question   has   been  discussed   at  gieat   leDgth    by    the 

B  ague  with  him  that    the   persons  named 

by  Saba  as    his    i  ed,   and   had  in 

..ty  nothing  to    do  witn  tho   muider.     We    think   that    h 
alnn.  ba  had   some    accomplices   in   the   muider, 

but  even  a    committed     the     murder    single-handed, 

think  that  Suba  has  concealed  sonn  -al,  he    has  con- 

cealed that  he  was  the  sole  murderer,  and  obtained  a  pardon  on 
false  pretenc 

We  are,  therefore,    satisfied    that    Suba  has    forfeited    his 
pardon. 

The  next  questio.  ■  committed  the  murd 

In  his  grounds  of  appeal  he  can  haidly  be  held    to   di.  ho 

admits  his  j :  t  the  murder,  but  urges  thai  u    taken 

there  by  ton  :nents  is 

quite  incredi 

Hia  gtat  od  action  of   the    head 

oft!  :cd  man,  and  his  pointing  out  the  place   where   the 

murder  had  been  committed  where  maiks  ol  blood  were  found. 
We   maintain   the   conviction  and   confirm    the   sentence  of 

death.  Ap^tul  duinuscd. 
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No.  42. 

Before  Mr.  Justice  Chatterji,  CLE,,  and  Mr.  Justice 

Kensington. 
MUHAMMAD  KHAN  AND  OTHERS,— PETITIONERS, 

Versus 

KING-EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Revision  No.  1267  of  1904. 

Recognizance  to  keep  peace—  Discharge  of  ptrson  railed  upon — Poiver 
of  District  Magistrate  to  order  further  enquiry— Accused  person— Criminal 
Procedure  Code,  1898,  Sections  107,  119,  437. 

Held,  that  a  person  discharged  uuder  Section  119  of  the  Code  of 
Criminal  Procedure  is  not  au  accused  person  within  the  meaning  of 
Section  437,  and  that  a  District  Magistrate  is  therefore  not  competent 
to  pass  an  order   for  further   iuquiry    iuto  the  case   of  such    a  persyn. 

Queen-Empress  v.  Imam  Mondal  ('),  followed. 

„  ,,     Mwtasaddi  Lai  (2),  not  followed. 

Petition,  for  revision  of  t/ie  order  of  0.  b\  Usbome,  Esquire,  District 
Magistrate,  Attock,  dated  '60th  August  1904. 

Dhanpat  Rai,  for  petitioner. 

This  was  a  reference  to  a  Bench  made  by  Chatterji,  J. 
to  determine  whether  a  District  Magistrate  is  competent 
under  Section  437,  Criminal  Procedure  Code,  to  order  a 
further  inquiry  into  a  case  under  Section  107,  Criminal 
Procedure  Code,  in  which  the  person  informed  against  has  been 
dischaged  under  Section  119. 

The  order  of  reference  was  as  follows  :  — 

Chattmiji,  J. — Tuo  District  Magistrate  has  proceeded  merely 
on   the  oases    that  have    taken  place   "  between  "  the  parties 
.which   in   hi3  opinion  show  ill-feeling   between  them.     He  does 
not  rely  on  the  evidence  produced  in  the  case  which  is  apparently 
distrusted  by  the  hrst  Court. 

The  general  proposition  laid  down  in  the  Magistrate's 
judgment  is  a  somewhat  dangerous  one  for  the  liberty  of 
His  Majesty's  subjects,  who  happen  to  have  contentious  relations. 
It  can  hardly  be  right  to  put  a  man  on  security  to  keep  the 
peace  under  Section  ll»7,  Criminal  Procedure  Code,  because  his 
first  and  second  cousius  have  disputes  between  them  without 
affirmative  proof  that  ho  is  siding  with  one  or  the  other. 
It  should  nof.  lie  on  him  to  prove  that  he  is  innocent  of  all  parti- 
cipation in  their  quarrels. 


1th  March  1905. 
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The  cas'  h  relied  on  by  the  District  Magistrate  do  not 
show  the  fi)-t  Magistrate  to  be  wrong  unless  the  District 
Magistrate's   Lceneial    statement  of    the    law   relating  to  Section 

is  accef  tt-d.  In  all  the  previous  disputes  the  complainant, 
Khan  Bahadur,  was  ranged  on  the  same  side  as  Muhammad 
Nawak  who  is  his  own  brother,  against  his  step-bi others  and 
others.  They  do  not  by  themselves  show  any  bitter  feeling 
between  complainant  and  Muhammad  Nawab.  There  was  a 
criminal  case  instituted  by  Khan  Bahadur  against  Muham- 
mad Nawab,  under  Sections  fff,  Indian  Penal  Code,  which 
was  dismissed  owing  to  complainant's  failure  to  prosecute  it, 
bnt  this  was  after  the  District  Magistrate's  order.  It  does  not  in 
the  least  strengthen  the  complainant's  case. 

It  is  also  argued  that  the  District  Magistrate  had  no 
power  to  re-open  a  proceeding,  under  Section  107.  Criminal 
Procedure  Code,  as  Section  437  does  not  apply  to  snch  proceed- 
ings. On  this  point  the  Calcutta  and  Allahabad  High 
Courts  have  disagreed.  See  Mutasaddi  Lai  (')  and  Imam  Momlnl 
(*).    See  also  Mono  rum  (S). 

This  question  is  of  importance,  and  in  view  of  the  dis- 
agreement between  the  Calcutta  and  Allahabad  High  Courts, 
I  do  not  wish  to  hazard  my  single  opinion  on  it,  though  I  am 
aoroewhat  disposed  to  agree  with  the  Calcutta  Court. 

I,  therefore,  refer  the  case  to  a  Bench.  On  the  merits  I  think 
the  Deputy  Commissioner's  interference  was  not  justified. 
The  judgment  of  the  Court  was   delivered    by 

Chatterjf,  J.— The  point  on  which  this  case  has  been  ]$th  May  1905. 
referred  to  a  Bench  is  whether  a  District  Magistrate  is  competent, 
under  Section  4:57,  Criminal  Procedure  Code,  to  order  a 
further  inquiry  iuto  a  case  und»r  Section  107,  Criminal  Pro- 
cedure Code,  in  which  the  person  informed  against  haa  been 
discharged  under  Section  119.  No  question  arises  here  of  a  com- 
plaint having  been  dismissed  under  Section  203  or  clause  (3) 
of   Section   204.     Having   regard   to   the    language  of   Section 

we  have  to  6ee  whether  the  respondents  come  within  the 
category  of "  accused  persons."  They  have  undoubtedly  been 
M  discharged,"  but  the  point  remains  to  be  considered 
whether  they  have  been  discharged  within  the  meaning  of 
Section  437. 


C)  7  L    R.,  XXI  All,  107.     (•>  /.  L.  R«  XXVII  Calt.,  662. 
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The  word  "  accused  "  has  not  been  anywhere  defined 
in  the  Code,  and  in  ordinary  parlance  it  means  any  person 
against  whom  an  allegation  has  been  made  requiring  the 
action  of  a  Criminal  Court.  This  should  be  borne  in  mind 
in  understanding  the  language  used  in  some  of  the  judgments 
of  High  Courts.  See  Burola  Kant  Boy  v.  Korimudai  Moon- 
shee  (x),  at  page  454,  a  case  decided  under  the  Code  of 
1872.  In  Queen-Empress  v,  Mona  Puna  (2),  it  was  held 
that  "  accused  "  in  Section  342,  Criminal  Procedure  Code, 
meant  a  person  over  whom  a  Criminal  Courtis  exercising 
jurisdiction.  Possibly  this  is  a  slightly  restricted  application 
of  the  word,  for  it  assumes  that  action  of  soma  sort  has 
been  taken  in  respect  of  the  person.  In  Jlwja  Singh  v.  Queen- 
Empress  (,)  this  interpretation  was  accepted.  This  was  a 
ruling  under  Section  340  of  the  Code,  the  case  itself  having 
been  one  under  Chapter  VIII,  and  the  Sessions  Judge  having, 
when  the  proceedings  were  forwarded  to  him  under  Section 
123,  refused  the  petitioner,  who  was  called  upon  to  show 
cause  why  he  should  not  be  put  on  security  for  good  behaviour, 
the  beoefit  of  counsel. 

In  Queen-Empress  v.  Mutasa Idi Lai  (*),  the  learned  Judges, 
following  the  above  authorities,  held  Section  437  to  be  appli- 
cable to  proceedings  under  Chapter  VIII,  and  the  person  pro- 
ceeded against  under  Section  107  or  110  to  be  an  "accused 
person  "  within  the  meaning  of  the  first  named  section. 
On  the  other  hand,  Queen-Empress  v.  Imam  Mondal  (  ),  the 
Calcutta  High  Court  came  to  an  exactly  contrary  conclusion. 
Both  these  authorities  are  in  point  in  this  case,  and  we  have  got 
to  consider  which  view  is  correct,  and  should  be  followed  in 
deciding  the   present  application. 

The  word  "  accused  "  is  not  used  in  Chapter  VIII,  except  in 
Section  106,  in  which,  however,  it  has  reference  to  the  com- 
mission of  an  offence.  In  place  of  it  the  word  "  person  "  is  used 
throughout,  though  this  frequently  involves  circumlocution.  On 
the  other  hand,  in  Chapters  XVIII,  XX,  XXI,  XXII  and  XX UK 
the  word  is  freely  used.  Not  much  stress,  however,  can  be 
laid  on  this  argument  because  the  word  is  found  in  Chapter 
XXXVI  relating  to  maintenance  of  wives  and  children,  though 
only  once,  viz.,  in  Section  488  (7). 


( l)  IV  Calc.,  L.  R,  452.  (s)  /.  L.  R.,  XXIII  Calc,  493. 
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The  solution  of  the  question,  therefore,  must  mainly  depend 
upon  the  construction  of  the  language  uf  Section  437,  Cnminal 
Procedure  Code.  The  first  portion  of  it  relevant  in  this  connec- 
tion which  relates,  as  we  have  already  said,  to  complaints  dis- 
missed under  Section  203  or  Section  204  (3),  necessarily  refers  to 
s  in  which  the  commission  of  an  offence  is  a:  tged.  The  secon 
portion    contains  the     word     accused.  ,;.ning    of    v\hich 

we    have    been   considering,    and   the  term  ''  discharge,"  which 
remains  to  be  discussed. 

It  can  hardly  be  seriously  argued  that  a  person  summoned 
under  Chapter  VIII  is  "  accused  of  any  offence  "and  it  has 
been  repeatedly  held  that  he  is  not.  Jhoja  Singh  v. 
,  ),  already  cited,  is  an  authority  in  support  of 
this  position,  Jtadha  Prasad  Si-gh  v.  Pall  an  Ojah  (•),  takes 
the  same  view. 

The   word  "  discharged  "    in  Chapters   XVIII.    XX.  XXIII 
has   reference   to  the   charge,    i.e.,   the    allegation    of   the   com- 
mission  of    an    offence    which     is  the    subject    of     inquiry.     In 
Chapter    VIII,     however,     it     has      a     special   meaning.    That 
Chapter,   though   it  says  generally    that  the  procedure   in   sum- 
mons  and    warra  nt    cases  shall   be  followed    so  far   as   may    be 
!iquiries   under   it,   according   as   the    order   under    Section 
112  is  issued    under    Section  107   cr  Section    110,  nevertheless 
contains   ceitain     special    provisions   for    the  inquiry   and    for 
the   final   order,   and  these    provisions   have  to  be  followed    in 
so  far   as  th.9y     apply.     Now,    Section     119    lays    down    that 
where   the    >'  is    satisfied   that    there    is   no   sufficient 

ground,   he  shall  make   an  entry  on   the   record   to  that  effect, 
and,   if  the     person    in    respect    of   whom  the   inquiry  is  made 
is  in   custody    only  for  its    sake,     shall   release   him,    and,    if 
he  is  not   in   custody,   discharge    him.     The  word  "  discbarge  " 
here  has  quite  a  different  signification  from  "  discharge  "  as  used 
in    Chapters   XVIII   and    XX,  XXIII.  and   does    not   apply  to 
a    person    who   has   been   in   custody    for   purposes  of  Chapter 
VIII.     As   used   in  Section   437,  Criminal   Procedure  Code,    it 
can    apply   to  persons   summoned    unier   Chapter    VIII    only 
in   the  same    sense    as    it    has    in   Section    119.     If   so,  it  does 
not   cover  the   case    of  a   person     who   has     been    in   custody 
and   has   been   released.     This   is  an  absurd   conclusion    if  we 
assume    Section    437   to   have  been    framed    to   include  cases 
falling   under  Chapter  VIII    of    the   Code,  and    it   can   hardly 
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be   believed  that  with   Buch  an  intention  the  Legislature  would 
allow  the  language  used  to  be  so  defective. 

The  collocation  in  Section  437  of  the  provision  relating 
to  inquiry  into  complaints  dismissed  and  ii.to  cases  of  accus- 
ed persons  who  have  been  discharged,  appears  also  to  be  a 
good  ground  under  the  circumstances  for  holding  that  the 
section  is  not  intended  to  apply  to  procedure  under  Chapter 
VIII.  There  are  likewise  many  authorities  which  lay  down  that 
the  section  does  not  extend  to  cases  falling  under  Chapters 
X  or  XI,  Srinath  Hoy  and  athers  v .  Ainaddi  Haider  (*), 
or  Chapter  XII  of  tho  Code,  Chathn  Rai  v.  Ntranjan  Rai  (a). 
We  do  not  know  that  the  section  has  over  been  uti- 
lized to  order  further  inquiry  into  cases  under  Chapter 
XXXVI. 

We  ah»o  think  .that  the  nature  of  the  proceedings  under 
Chapter  VIII  makes  such  a  provision  for  re-inquiry  as  is 
contained  in  Section  437  unnecessary.  If  good  evidence  is 
forthcoming,  fresh  proceedings  can  be  started  against  the 
person  released  or  discharged  under  Section  119.  Where, 
however,  the  accused  is  alleged  to  have  committed  a  speci- 
fic act  which  is  an  offence,  the  case  is  different,  and  it 
becomes  essential  to  complete  the  proceedings  that  have 
been  taken   against  him. 

On  these  considerations  we  agree  with  the  Calcutta 
High  Court,  and  hold  that  the  District  Magistrate  was  not 
competent  to  pass  the  order  for  fuither  inquiry  against  the 
petitioners. 

In  is  not  necessary  in  view  of  the  above  opinion  to  discuss 
the  propriety  of  the  order  on  the  merits,  but  we  have 
no  hesitation  in  saying  that  it  was  ill-advised  and  passed 
on  altogether  insufficient  grounds.  The  reasons  are  giveu  in 
the  referring  order  and  need  not  be  repeated  here. 

The  order  of  the  District  Magistrate  directing  fur- 
ther inquiry  is  accordingly  set  aside,  aod  that  of  the 
original  Magistrate,  discharging  the  petitioners,  maintained. 

Application  ollouni. 

O  /.  L.  R„  XXIV  Cafe.,  395.        {*,  J.  L.  R.,  XX  Calc,  720. 
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No.  43. 

Before  Mr.  Justice  Kensington. 
KING-EMPEROR, 

Vei  % 

NUB  MUHAMMAD. 

Criminal  Revision  No.   589  of  1905. 
Criminal  Procedure  Code,  1898,   Section  439  -Revisioh — Discovery  sub. 
eqvtnt  to  conviction  that  accused  is  an  habitual  offender— Netc  trial— Practice 
of  Chitf  Court. 

In  a  case  where  at  tbe  time  of  passing  sentence  the  Magistrate  was 
not  aware  that  the  accused  (who  had  five  previous  convictions  for  similar 
offences)  had  been  previously  convicted  of  offences  which  rendered  him 
liable  to  enhanced  punishment,  held  following  Empress  v.  Sh'itn  Singh  (*) 
that  the  Chief  Court  would  not  interfere  on  the  Revision  side  and  direct 
a  new  trial  in  order  to  enable  the  prosecution  tj  procure  formal  proof 
bearing  on  the  question  of  enhancement  of  the   sentence. 

Case  reported  by  S.S.  Harris,  Esquire,  Additional  District  Magistrate, 
Lahore,  on  1st  August  1905. 

The  facts  of  this  case   arc  as  follows  :  — 

The  accused,  ou  conviction   by  Diwan    Uarnam    Das,  exercising    the 
powers    of   a   Magistrate    of    the   1st  class    in    the    Lahore  District,     was 
sentenced,  by   order,  dated  3rd  December  1904,    under  Section  380  of   the 
Indian  Penal  Code,  to  six  months'  rigorous  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 

grounds : — 

At  the  time  the  accused  was  tried  and  convicted,  it  was  not  known 
that  he  had  been  previously  convicted  under  Chapter  XVII,  Indian 
Penal  Cade,  but  immediately  afterwards  the  attached  certificate  from 
the  Criminal  Identification  Department,  Phillour,  was  received,  showing 
that  accused  had  the  following  previous  convictions,  all  in  the  Peshawar 
District  :— 

(1)  On  10th    June  1891   under  Section   454,  Indian  Penal  Code,    five 
months'  imprisonment  and  fine  of  Rs.  5. 

(2)  On  12th  December  1891,  under  Section  379,  Indian  Penal  Code,  12 
■tripes. 

(3)  On  8th  March  1892,  under  Section  371',  Indian   Penal  Code,   2 
years. 

(4)  On  26th  May  1395,    under    Section    457,  Indian  Penal  Code,  12 
stripes. 

(8)  On  5th  February  1898,  under  Section  439,  Indian  Penal  Code,  5 

years. 
All    these   convictions  have    been  duly  veiified.     Accused's  age    is 
aboufc   45   years   and  ho   cannot   be  transported,  but  the  sentence  passed 
Is  quite    inadequate.    Tbe  conviction   should  be  set  aside  and  a  retrial 

(*)  36  P.  R^  1884,  Cr.,  F.  B. 
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ordered,  either  by  a  Magistrate  with  powers  nnder  Section  30,  Criminal 
Procedure  Code,  or  he  should  be  committed  to  the  Sessions  Court. 

The  judgment  of   the  Chief  Court  so  far  as  is  material   for 
the  purposes  of  this  report  was-delivered  by 
2ith  August  1905.  Kensington,  J.— In  this  case  the  accused  was  tried,  convicted 

and  sentenced  on  the  3rd  December  1904  without  any  suggestion 
being  made  that  he  was  a  previous  convict. 

Immediately  after  the  trial  a  Police  Inspector  reported  that 
he  had  reason  to  believe  that  there  were  certain  previous  con- 
victions against  the  man.  The  District  Magistrate  on  the  14th 
December  directed  the  Magistrate  by  whom  the  case  was  tried 
[  to  make  enquiry,  and  eventually  a  number  of  convictions  were 
traced  in  the  Peshawar  District. 

This  Court  was  then  ashed  ou  the  25th    April  1905  to  order 

a  re-trial  before  a  competent  Court  with  a  view  to  the  passing 
of  adequate  sentence. 

The  question  whether  this  Court  has  the  power  to  act  in 
the  way  proposed,  as  a  Court  of  revision,  was  decided  in  the 
negative  by  the  Full  Bench  ruling  in  Empress  v.  Sham  Singh  (x),' 
saving  in  the  case  where  the  omission  to  take  evidence  of 
previous  convictions  was  due  to  neglect  or  misconduct  on  the 
part  of  the  Magistrate  by  whom  the  case  was  originally 
tried.     Crown  v.  Qui   (5)  may  also  be   usefully  referred  to. 

fW  JjThere  is  here  no  question  of  neglect  by  the  Magistrate 
and  the  Full  Bench  ruling  applies.  The  proposal  for  a  re-trial 
must  accordingly  be  negatived  and  the  records  will  be  simply  re- 
turned to  the  District  Magistrate. 

Note.— The  rest  of    the    judgment  is  not  material  to  the  report,— 


No  44- 

Before  Sir  William  Clark,  lit.,  Chief  Judge,     " 

and  Mr.  Justice  Reid. 

KING-EMPEROR,— (APPELLANT), 

Versus       . 

UUP  SINGH,— (RESPONDENT). 

Criminal  Appeal   No.  288  of  1905. 

Income  Tax   Act,  1886,    Section  25  -Petition  to   Collector  against  a$ec,<$. 
ment  under  Part  IV   of  Income  Tax  Act -False  verification  of- Competency 

(')  36  P.  i?.,  1881,  Or.,  1\  13.  («j  21  P.  A,  1902,  Or, 
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of  Collector  to  direct  the  prosecution  of  the  objector,  under  Section  476  of  the 
Code  of  Criminal  Piocedure — Reienue  Court-  -Judicial  Proceedings^  Criminal 
Procedure  Code,  ISPS,  Sections  103,  ;~ 

Accused  on  being  assessed  to  pay  Rs.  100  as  income  tax  for  the  rear 
ending  31st  JUrch  1903,  tiled  a  wrir  a  app'.ication  of  objections  to  hia 
assessment  stating  that  hia  income  dining  the  year  had  been  less  than 
Bs.  1,000.  By  order  of  the  Collector  the  accounts  of  the  objector  wers 
examined  by  a  commissioner,  who  reported  the  objector's  income  over 
R*.  7,000.  Thereupon  the  Collector,  holding  that  the  accused  had  made  a 
false  declaration  within  the  meaning  of  Section  35,  Income  Tax  Act,  ordered 
his  prosecution  for  an  offeree  under  Section  177,  Indian  Penal  Code.  The 
defence  contended  that  the  Collector  acting  under  the  Income  Tax  Act 
was  not  a  Revenue  Court  and  that  he  was  not  acting  in  a  stage  of  a 
judicial  proceedings  and  had  therefore  no  jurisdiction  to  tafce  action 
nmler  Section  476  of  the  Code  of  Criminal  Procedure. 

Eeld,  that  the  Collector  in  hearing  the  objection  to  the  assessment 
of  the  income  tax  was  a  Revenue  Court  and  tnat  his  proceedings  were 
judicial  proceedings,  and  *as  therefore  competent  to  pass  an  order  for  the 
prosecution  of  the  objector  under  Section  470  if  th*»  Code  of  Criminal 
Procedure. 

Queen ■  Empress  v.  Uunda  Shclti  (*),  cited, 

Dwga  Fki*  Rul-hit  v.  Que  {-),  distinguished. 

Appeal  fnm  the  onler  of  Manic  i   ilmhammad  Busain^  Additional 

Sessions  Judge,  Multan  Division,  d  tied  21*/  November  1904. 

Assistant  Legal  Remembrancer,  for  appellant. 

Gonldsbury,  for  respondent. 

The  facts  of  this  case  are  as  follows  :— 

Respondent  was  asspssed  to  pay  R«.  106  as  income  tax 
for  year  ending  March  1903.  On  6th  August  1903  he  put  in  an 
application  as  an  objection  to  his  assessment  and  in  paragraph  2 
of  his  application  stated  that  his  income  during  the  year  had  been 
less  than  Rs.  1,000.  By  order  of  the  Collector  the  acconnts  of 
the  objector  were  examined  by  a  commissioner,  who  reported 
that  the  objector's  income  during  the  year  under  consideration 
had  amounted  to  more  than  EU.  7,000.  The  Collector  was 
of  opinion  that  the  respond- nt  had  made  a  false  declaration 
within  the  meaning  of  Section  35,  Income  Tax  Act,  and 
he  ordered  his  prosecution  for  an  offence  under  Section  177, 
Indian  Penal  Code.  The  respondent  was  accordingly  prosecuted 
before  a  1st  class  Magistrate  who  cmvicted  him  under  Section 
193  of  the  Indian  Penal  Code.  On  appeal  the  Sessions  Judge  set 
aside  the  conviction  on  the  following  grounds  : — 
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The  Collector  of  Montgomery  ordered  the  prosecution  of  Rup  Singh 
under  Section  177,  Indian  Penal  Code,  for  his  verifying  the  petition 
of  an  objection.  The  Magistrate  held  that  Section  177,  Indian  Penal  Code, 
was  not  applicable,  because  no  declaration  was  made  under  Section  18, 
Subjection  (2),  and  convicted  him  under  Section  193  forgiving  false  evidence 
in  proceedings  other  than  judicial. 

The  first  ground  of  appeal  is  that  the  Magistrate  could  not  take  cog- 
nizance of  the  case  because  the  order  of  the  Collector  does  not  amount 
to  a  complaint  under  Section  476  or  otherwise,  and  therefore  the  pro- 
ceedinga  and  conviction  should  bo  set  aside  (vide  Abdtd  Aziz  v. 
Municipal  Committee,  Rahndargirh  ('),  and  Abdul  Ohani  v.  Municipal 
Committee,  Peshaivnr  (2). 

The  order  of  the  Collector  i3  as  follows  : — 

Rup  Singh  stated  in  his  written  application  an  an  objection  to  his 
assessment  that  his  income  during  the  year  in  qiieetion  had  not  amounted 
to  more  than  Rs.  1,000  Ilia  accounts  have  been  examined  and  found  to 
show  an  income  amounting  to  Rs.  7,751  -0-6.  He  has  therefore  made  a 
false  declaration  within  the  meaning  of  Seel  inn  35  of  Income  Tax  Act, 
a 'id  under  Section  105,  Criminal  Procedure  Code,  I -order  his  orosecntion 
for  an  offence  under  Section  177,  Indian  Penal  Code.  The  case  to  be 
tried  by  the  Magistrate  of  the  Ilaqa. 

Now  this  order  is  not  a  sanction  under  Section  195,  because  there  is  no 
application  by  any  private  individual.     Atma  Ram  v.  Y.mperor  (s). 

It  is  not  an  order  under  Section  47R,  Criminal  Procedure  Code,  because 
the  Collector  as  an  officer  under  the  Income  Tax  Act  is  not  a  Revenue 
Court. 

This  order  does  not  amount  in  any  sense  to  an  ordinary  complaint. 

The  only  remaining  case  in  which  the  Magistrate  could  take  cognizance 
was  that  of  on  his  o>vn  suspicion,  but  he  does  not  appear  to  have  acted  in 
that  capacity  hecan3«*  acensed  was  not  informed  that  he  was  entitled  to 
have  the  case  tried  by  s">mi  other  Court,  an  omission  which  was  fatal  to 
the  proceeding.    Ghasi  v.   Queen-Empress   (4). 

The  Magistrate  himself,  and   rightly,  has  said  that  Section   35  of  the 
Income  Tax  Act  and  Section  177  of  Indian  Penal  Code  are  applicable  to     ho 
present  case.  I  find,  therefore,  that  the  Magistrate  could  not  take  cognizance 
of  the  case,   and  therefore  the   proceedings  and  conviction  should  be  set 
aside  and  fine,  if  paid,  bo  refunded. 


Against  that  acquittal  the  Crown  preferred  an  appeal. 


C)    1  P.  R.,  1892,  Cr.  C»)  23  P.  R.,  1901,  Cr. 

?)  2  P.  R.,  1892,  Cr.  («)  13  P.  R.,  1898,  Cr. 
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Tho  judgment  of  the  Chief  Court  was  delivered  by 

Clark,  C.  J. — The  question  for  our   decision  is  whether  the    19^  July  1905. 
Sessions  Judge  is  right  in  holding  that    the  Collector's   order   is 
not  "  an  order    un'der   Section   470,  Criminal    Procedure   Code, 
because  the  Collector   as   an  officer  under  the   Income   Tax   Act 
is  not  a  Revenue  Court." 

We  may  clear  matters  by  saying  that  in  oar  opinion  the 
Collector's  order,  though  not  quoting  Section  476,  Criminal  Proced- 
ure Code,  is  an  order  under  that  section,  and  Atma  Earn  v. 
Emperor  (*)  has  therefore  no  bearing  on  the  case.  The  point  is 
whether  the  Collector  in  hearing  the  objection  to  the  assessment 
of  the  income  tax  was  a  Revenue  Court  and  whether  the 
proceedings  were  judicial  proceeding?. 

The  Collector  in  hearing  the  objection  was  acting  under 
Chapter  IV  of  the  Income  Tax  Act,  II  of  1886  ;  the  objection 
was  required  to  be  verified  in  the  mani.er  required  by  law  for 
the  veri6cation  of  plaints  (Section  25  (I)  ).  The  Collector  had 
power  to  compel  witnesses  to  give  evidence  (Section  28)  and  the 
proceedings  are  to  be  deemed  to  be  judicial  proceedings  within 
the  moaning  of  Sections  193  and  228  of  the  Indian  Penal  Code. 

It  seems  to  us  a  necessary  implication  that  they  are  judi- 
cial proceedings  within  the  meaning  of  Section  476,  Criminal 
Procedure  Code.  As  to  give  false  evidence  before  the  Collector 
was  giving  false  evidence  in  a  judicial  proceeding,  it  follows  that 
it  was  a  judicial  proceeding  in  which  the  Court  could  act  under 
Section  476,  Ciiminal  Procedure  Code. 

Mr.  Gouldsbnry,  for  accused,  quoted  Durrja  Vet.*  Ttuhhit 
v.  Quppn-  (*).  There  it  was  held  that  a  Deputy  Collector 

scting  under  the  Land  Acquisition  Act  WM  not  a  Revenue 
Court  within  the  terms  of  Section  476,  Criminal  Procedure 
Code,  the  reasons  given  were  that  the  Deputy  Collector  could 
not  pass  any  final  order,  his  order  was  subject  to  a  reference  to 
the  Civil  Court  ;  ho  could  not  administer  an  oath  or  require 
verification. 

In  all  these  matters  tho  Land  Acquisition  Act  differs  from  the 
Income  Tax  Act,  and  this  case  is  not  in  point. 

On  the   other  hand  in   Q-  >//»' C3) 

it  was  held  that  a  Tahsildar,  when  holding  an  enquiry  as  to 
whether  a  transfer  of  name  in  a  land  register  should  be  made  or 
not,  was  a  Revenue  Court. 


(')  23  f\   H.,  1901,  I  r  («)  /.  L.  R.,  XIVU  Calc,  820. 

(»)  /,  L,  R.,  XXIV  Mad,,  1.1. 
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We  are  of  opinion  that  the  Collector  acting  nnder  Chapter 
IV  of  the  Income  Tax  Act  is  a  Revenue  Court  s%nd  his  proceedings 
are  judicial  proceedings.    We  therefore  accept  the  appeal  and  set 
aside  the   order  of  the  Sessions  Judge   and  direct  him  to  re-hear 
the  appeal. 

Appeal  alloiced. 


A 


No-  45. 

Before  Mr.  Justice  Johnstone. 

GHASI  RAM,— PETITIONER, 

Revision  Side.  ^  Versus 

C  KING- EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  908  of  1905. 

Punjab  Municipal  Act,  1891,  Section  164-  Placing  moras  on  a  puhlic 
street — Obstruction  to  the  pullic. 

Held,  that  the  placing  of  moras  by  a  shopkeeper  in  front  of  his  shop 
on  a  public  street  amounts  to  an  obstruction  within  the  meaning  of 
Section  164  of  the  Punjab   Municipal  Act. 

O'.'-se  reportedly  S.  Clifford,  Esquire,  Sessions  Judge,  Delhi 
Division,  on  13th  July  1905. 

The  facts  of  this  case  are  as  follows:— 

The  accused  placed  moras  in  front  of  his  shop  and  was  charged  with 
obstructing  a  public  street. 

The  accnsed,  on  conviction  by  a  Bench  of  Honorary  Magistrates  exer- 
cising the  powers  of  a  Magistrate  of  the  2nd  class  in  the  Delhi  City,  was 
•  sentenced,  by  order  dated  9th  March  ]905,  under  Section  16-1  of  the 
Municipal  Act,  to  pay  a  fine  of  Ue.  1  and  4  annas  Court-fee  paid  ou  issue 
of  process  to  him,  and  this  order  was  confirmed  on  appeal  by  the  District 
Magistrate  on  2nd  May  1905. 

The  proceedings  were  for  warded  for  revision  on  the  following 
grounds  :  — 

The  District  Magistrate  has  himself  found  in  his   ju.igment  on    appeal 
No.  79   of  1905  of  23rd  June  1905,   that  the   placing   of  the  mnas  or  stools 
in  front   of  shops  in  this  locality  does    not  amount  to  an  obstruction. 
The  judgment  of   the  Chief  Court  was  delivered  by 

12*7   9    t  IPO1'  Johnstone,  J.-- Section  1G4  of  the  Act  makes  punishable  the 

obstructing  of,  or  encroaching  upon,  "  any  street,  sewer,  drain  or 
water-course."  In  the  District  Magistrate's  judgment  of  23rd 
June  1905,  quoted  by  tne  learned  Sessions  Judge,  reference 
is  made  only  to  "street,"  but  in  my  opinion  a  shopkeeper 
placing  moras  so  as  to  prevent  officials  from  getting  at  a 
sewer  or  drain   can  properly   be  said   to  obstruct  or  encroach 
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upon  that  sewer  or  drain.  Further  if  the  mora$  are  put  down 
outaide  the  drain  and  so  on  the  public  road,  I  consider  they 
obstruct  the  road  even  though  it  may  at  the  spot  be  broad 
enough  to  allow  vehicles  to  pass  even  with,  moras  set  there. 
Tho  public  is  entitled  to  the  whole  breadth  of  the  street  to  the  last 
inch. 

For  these   reasons    I   decline    to  interfere. 

Application  dismissed. 

No.  46- 

Before  Mr.   Justice  Reid. 

CHANDA,— PETITIONER,  . 

tUB  >BBvuroN  Side. 

KING- EMPEROR  OF  INDIA,— RESPONDENT.  * 

Criminal  Revision  No.  395  of  1905. 

Punjab  Municipal  Act,  1891,  Sections  5,15,  28, 169— Disobedience  of  order 
of  a  Committee  not  legally  constituted. 

Held,  that  an  order  of  a  Municipal  Committee,  passed  at  a  meeting 
presided  over  by  a  President  who  was  neither  elected  nor  appointed  as  a 
member  of  the  Committee,  nor  its  President  as  required  by  Section  15  of  the 
Punjab  Municipal  Act,  being  materially  defective  and  invalid,  a  person 
cannot  be  convicted  under  Section  169  for  non-compliance  therewith. 

The  facts  of  this  case  are  as  follows  : — 
In    this  case   the   Magistrate   has    tiued   the   accused   Rs.   25    under 
jn  169,   Municipal  Act,   and    a    penalty   of   Us.   2  per  day  until  the 
chhajja  is  removed. 

The  conviction  is  illegal  as  the  Committee  which  passed  the  resolution 
was  not  properly  constituted  as  Mr.  La„if,  who  sat  as  President,  was 
not  even  a  member  of  the  Committee,  hence  I  send  all  the  files  to  the  Chief 
Court  for  orders. 

The  accused,  on  conviction  by  Muhammad  Azim  exercising  the  powers 
of  an  Honorary  Magistrate  of  the  1st  class  in  the  Attock  District,  was 
sentenced,  by  order,  dated  2Sth  Febru  ary  1905,  nnder  Section  169,  Act 
XX  of  1891,  to  a  tine  of  Rs.  25  or  one  month's  simple  imprisonment 
in  default,  and  to  daily  fine  of  Rs.  2  until  the  chhajja  be  removed. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  : — 

I  must  refer  tLis  case  to  the  Chief  Court  as  iu  at  least  one  point  the 
Magistrate's  order  is  illegal,  lie  has  fined  the  petitioner  Rs.  25  under 
Section  169,  Municipal  Act,  in  connection  with  a  chhajja  built  by  him 
and  has  also  inflicted  a  peaalty  of  Rs.  2  per  diem  uatil  the  petitioner 
■hall  remove  the  chhajja.  The  latter  part  of  the  order  ia  clearly  illegal, 
ee  Crown  v.  Gurditta  (l). 

<l)  13  P.  B,  190i,  Or. 
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It  is  also  urged  that  the  conviction  is  illegal  on  the  ground  that  the 
Committee,  when  it  passed  its  resolutions  and  orders  of  April  lOOl  and 
subsequent  matters,  was  not  legally  constituted,  Mr.  Latif,  Assistant 
Commissioner,  Bitting  as  President,  though  he  was  not  President  or  even 
member.  He  seems  to  have  sat  by  way  of  representing  the  Deputy  Com- 
missioner,  but  he  was  not  at  the  time  even  Sub- Divisional  Officer.  It  is 
a  difficult  question  whether  in  these  circumstances  the  Committee's  resolu- 
tions were  legal  or  not.  I  am  inclined  to  think  they  were,  but,  as  the 
case  must  go  to  the  Chief  Court,  I  can  leave  the  point  for  decision  by  the 
learned  Judges. 

All  the  files  to  go  to  the  Chief  Court,  including  the  file  of  the  case  in 
which  Mr.  Usborne,  District  Magistrate  of  Attock,  set  aside  the  previous 
conviction  of  the  petitioner,  on  the  ground  that  there  had  been  no  proper 
"  complaint." 

The  judgment  of  the  Chief  Court  was   delivered    by 

Is*  June   1905.  rEIDj  J._ Section   5  (2)   of  the  Punjab  Municipal  Act,  1891, 

provides  that  each  Municipal  Committee  shall  consist  of  mem- 
bers  appointed   by    the  Local  Government  by  name  or  by  office, 

or  of   members    elected  in   accordance   with    rules It 

does  not  appear  that  Mr.  Latif,  who  took  part  in  the 
deliberations  of  the  Committee  as  President,  was  a  member  of 
the  Committee  and  under  Section  15  of  the  Act,  the  President 
must  be  a  member. 

Having  regard  to  the  important  part  usually  taken  by 
the  President  at  meetings  of  a  Municipal  Committee  the  proceed- 
ings in  question  were,  in  my  opinion,  illegal. 

I  set  aside  the  conviction  and  sentence.  The  fine,  if  realised, 
will  be  refunded. 

Application    allowed. 


Sept.  &  Oct*.  1905.  ] 
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No.  47- 

Before  Mr.    Justice  Johnstone. 
PRABH   DIAL.  PETITIONER, 
Yen 
KING-EMPEROR  OF  INDIA,— (RESPONDENT). 
Criminal  Revision  No.    912   of  1905. 
Cantonment  Code,   1899,  Sections  167,  168,    1 73- license   to  sell  aerate  i 
waters  in  a  Cantonment  -  Breach  of  an  ultra  vires  condition  of  $uch  Ucens: 

Petitioner,  a  licensee  for  the  sale  of  aerated  waters  in  Mian  Mir 
Cantonment,  was  convicted  for  infringing  one  of  the  conditions  of  hii 
license  nn  ler  Section  173  of  the  Cantonment  Cod*.  The  condition 
required  him  to  sell  aerated  waters  manufactured  by  such  firms  only 
as  are  approved  of  by  the  Cantonment  Committee. 

Held,  reversing  the  conviction  that  the  condition  was  ultra  vire*  and 
invalid.  Section  168  of  the  Code  authorises  the  Committee  to  lay  down 
the  sources  from  which  the  water  used  in  the  manufacture  is  procured, 
and  does  not  authorise  it  to  restrict  a  licensee,  who  is  not  a  manu- 
facturer, to  certain  manufactures  as  his  source  of  supply  of  aerated 
waters, 

9  **ion?  Judge, 
Lihore  Division,  on  \3th  July  1905. 

Government  Advocate,  for  respondent. 

The  facts  of  this  case  are  as  follows  : — 
The  accused  holds  a  license  for  the  sale  of  aerated  waters  in  the 
Mian  l!ir  Cantonment,  which  contains  a  condition  that  the  licensee 
shall  sell  aerated  waters  manufactured  by  such  firms  only  as  are  approved 
of  by  the  Cantonment  Committee.  The  accused  infringed  this 
condition. 

The  accused,  on  conviction  by  Major  A.  A.  M.    M.    Faulknor,   exercis- 
ing  the   powers  of   a  Magistrate  of  the   1st  clans   in   the  Mian    Mir    Can- 
tonment, Lahore  District,  was  sentenced,    by   order,  dated  31st  May   1905 
under  Section   173  of   the   Cantonment   Code,  to  a  fine  of  Rs.  25,  or   in 
default,  seven  days'  simple  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the   follow- 
ing  grounds;  : — 

The  accused   holds   a  license  unler  Section    167  of    the   Cantonment 

I,  for  the   sale   of  aerated   waters  in  the    Mian  Mir  Cantonment. 

One   of  the   conditions  entered   in  the  license   is   that  the    licensee  shall 

sell    «er»ted   waters  manufactured   by  such    firms  only  as    are   approved 

of   by  the    Cantonment  Committee.     The  accused  has   been  fined  Rs.  25 

:  littoa   by    selling    aerated  waters    manufactured 

by  some  firm  not  approved   of   by  the  Cantonment  Committee.     If  the 

;tion    wns  lawfully    entered    in  the  license    the  accused   has   been 

rightly  convicted.    Bat  it  appears  to  me  that  the  Canto nment  authorities 
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had  no  power  to  make  such  a  condition.  The  conditions  which  may 
be  entered  in  licenses  for  the  sale  of  aerated  waters  are  specified  in 
Section  168  (h)  of  the  Code.  They  do  not  include  a  condition  that 
the  aerated  waters  sold  shall  have  been  manufactured  by  firms  approved 
of  by  the  Cantonment  Committee.  A  condition  may  be  imposed  as 
to  the  sources  from  which  water  used  in  the  manufacture  of  the  aerated 
waters  shall  be  taken,  but  there  is  no  allegation  in  the  present  case  that 
there  has  been  a  bresich  of  that  condition. 

If  the  Cantonment  authorities  had    no  power  to  make    the  condi. 
tion,   which  the  accused  has  infringed,  the  infringment  is  no  offence. 

I  forward  the    record  to  the  Chief  Court   and  recommend    that  the 
conviction  be  set  aside. 

The  judgment  of  the  Chief  Court  was  delivered  by 

\Zth  Sept.  1905.  Johnstone,  J. — In  my  opinion  the  learned   Sessions  Judge 

is  right  in  this  case.  If  Section  168  be  looked  at,  it  will  be  seen 
that  it  nowhere  authorises  a  Cantonment  Committee  to  ristrict 
a  licensee,  who  is  not  a  manufacturer,  to  certain  manufacturers 
as  his  source  of  supply  of  aerated  waters.  It  authorises  the 
Committee  to  lay  down  the  sources  from  which  the  water  used  in 
the  manufacture  is  procured,  and  on  the  back  of  the  license  form 
certain  conditions  regarding  the  use  of  well  water  and  the  boil- 
ing of  it,  and  so  on,  are  laid  down.  But  even  according  to  those 
conditions  on  the  back  of  the  form,  the  maker  need  not  be  a 
resident  of  Mian  Mir.  In  the  present  case  the  accused  is  said 
to  have  procured  the  stuff  from  Lahore  ;  but  it  is  not  asserted, 
much  less  proved,  that  his  Lahore  maker  does  not  follow  the 
rules  on  the  back  of  the  license. 

It  is  urged  that  Section  168  (h)  (iv)  implies  that  the  Com- 
mittee has  power  to  select  manufacturers  as  such,  but  I  do  not 
think  this  is  right.  The  sub-clause  clearly  only  means  that 
labels  shall  be  used  so  that  the  public  and  the  Cantonment  authori- 
ties may  see  who  the  maker  is,  and  so  may  ascertain  whether 
the  maker  is  acting  according  to  the  rules  prescribed. 

I  set  aside  the  conviction  and  sentence  and  order  refund  of 
the  fine. 

Application  alloiced. 


Sept.  h  Octb.  1905.  ]  CRIMINAL  JCDGMENTS-Nos.  48  b  49.  H7 

No.  48- 

Befort  Mr.  Juetice  Johnstone. 

GURANDITTA,-  APPELLANT, 

Venn*. 

KING-EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  287  of  1905. 


Assessors — Delivery  of  opinions  of— Duty  of  Juige  to  record  grounds  of 
opinion— Criminal  Procedure  Code,  1898,  Section   309. 

Held,  that  when  a  8e«sions  Judge  differs  from  the  assessors  in  his 
view  of  a  case,  he  should  alwayt  record  carefully  the  grounds  on  which 
the  assessors  base  their  opinions  and  should  make  some  reference  to  the 
matter  in  his  own  judgment. 

Appeal  from  the  order  of  A.  E.   Martineau,  Esquire,  Sessions 
Judge,  Lahore  Division,  dated  13th  March  1905. 

The  judgment  of  the  learned  Judge   was  as  follows  :— 

Johhstone,  J. — The  learned  Sessions  Judge  has  convicted  the  I'Sth  Jutte  1905. 
accused  in  this  case  against  the  opinions  of  all  three  assessors 
without  adverting  in  his  judgment  in  any  way  to  those  opin- 
ions, and  without  recording  the  reasons  given  or  established 
by  the  assessors  for  those  opinions.  When  a  Sessions  Judge 
differs  from  the  assessors  in  his  view  of  a  case,  he  should 
always  record  carefully  the  grounds  on  which  the  assessors 
base  their  opinions,  and  should  make  some  reference  to  the 
matter  in  his  own  judgment. 

•  *•••• 

Note. — The  rest  of  the  Judgment  is  not  material  to  the  report, 


No.  49- 
Before  Mr.  Justice  Johnstone. 

PttABH  DYAL,— PETITIONER,  . 

Versus  r    Kevisioix  bins. 

K1NG-EMPER0R,-KESP0NDENT.  ' 

Criminal  Revision  No.  430  of  1905. 

Resistance  to  taking  of  property  by  the  authority  of  a  public  servant- 
Warrant  of  attachment  not  in    legil  form—Penil  Code,  Sections  183,  180. 

Held,  that  where  a  Sheriff  was  resist*!  iu  attaching    property  under  a 
defective  warrant  isauod  by  a  Civil  Court,   the  accused    was  uot  guilty  of 
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an  offence,  either  under  Section  183  or  186,  Penal  Code.  When  a  warrant 
is  for  attachment  of  articles  in  possession  of  the  judgment-debtor,  the 
sheriff  has  no  authority  to  attach  articles  said  to  belong  to  judgment- 
debtor,  but  in  the  possession  of  a  third  person. 

Petition  for  revision  of   the  order  of  T.  J.    Kennedy,   Esquire, 
Sessions  Judge,  Ambala  Division,  dated  17th  December  1904. 

Guroharn  Singh,  for  petitioner. 

The  judgment  of  the  learned  judge  was  as  follows  :  — 

29th  June  1905.  Johnstone,   J. — In  this  case   accused   petitioner   has   been 

convicted  under  Sections  186,  183,  Indian  Penal  Code,  in  con- 
nection with  a  warrant  of  attachment  before  judgment. 
Petitioner  was  not  the  judgment-debtor,  but  an  outsider. 
The  application  was  to  the  effect  that  attachment  of 
moveables  of  the  judgment-debtor's  in  certain  shops  should  be 
made  in  accordance  with  the  nishan-dihi  of  the  decree-holders. 
A  warrant,  in  form  No.  160,  Schedule  IV,  Civil  Procedure 
Code,  was  issued,  and  the  sheriff  went  to  the  spot.  Petitioner 
objected  to  the  attachment  of  certain  things  as  being  pawned 
to  him  and  he  slowed  his  mortgage-document.  Decree-holders 
asked  him  to  touch  the  things  so  as  to  make  technical  obstruc- 
tion and  he  did  so.  He  has  been  upon  this  sentenced  and 
fined  Rs.  100,  which  was  reduced  to  Rs.  10  by  the  Sessions 
Judge. 

In  my  opinion  the  petitioner  has  succeeded  in  showing 
that  the  attachment  was  •  illegal,  and  that  he  was  justified  in 
resisting  it.  In  the  first  place,  the  warrant  was  not  signed 
by  the  executing  Court,  and  I  do  not  think,  whatever  the 
practice  may  be,  that  it  can  be  assumed  that  the  officer  who 
actually  signed  it  was  empowered  by  the  executing  Court 
so  to  do.  Next,  Section  236,  Civil  Procedure  Code,  read  with 
Sectiou  486,  makes  it  clear  that  when  attachment  of  moveables 
not  in  possession  of  a  judgment-debtor  is  to  be  made,  an 
inventory  of  them  must  be  given.  This  is  the  law,  and  it  is 
a  most  useful  and  salutary  law.  lu  the  present  case,  when 
the  sheriff  saw  that  these  things  were  not  in  possession  of 
the  judgment-debtor,  but  of  petitioner,  he  should  havo  refused 
to  attach  them  in  the  absence  of  an  inventory. 

Thirdly,  the  last  paragraph  of  Section  4S3,  Civil  Procedure 
Code,  has  been  violated. 

Fourthly,  the  parts  of  Form  No.     160,   relating  to  security, 
were  kit  biii  1<.     '1\\\*  via;  a  uj^  tejitus  omission. 
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I  do  not  think  Section  537,  Criminal  Procedure  Code, 
first  clause,  applies  to  such  a  case  as  the  present.  The  ques- 
tion for  us  is  simply,  whether  in  view  of  the  defects  in  the 
warrant,  petitioner  was  justified  in  objecting  to  the  attachment 
and  removal  of  his  property.  In  my  opinion  the  sheriff, 
though  he  perhaps  did  not  act  criminally,  was  not  justified 
in  proceeding  to  attach  in  the  absence  of  an  inventory,  when 
he  foand  that  the  things  were  not  in  the  possession  of  the 
judgment-debtor.  I  hold  that  the  things  were  not  being 
taken  by  lawful  authority,  and  that  in  taking  them  the 
sheriff  was  not  exercising  his  normal  public  functions.  His 
warrant,  at  most,  only  authorised  the  attachment  of  things 
in  possession  of  judgment-debtor. 

1  set  aside  the  lower  Appellate  Court's  finding  and  sentence, 
and  acquit  the  petitioner  and  order  refund  of  the  fine. 

Application  allowed. 


No  50- 

Before  Mr.  Justice  Reid. 
SOHAN  LAL,— PETITIONER, 

^  BlTISlON    SlDI. 

&1NG-£MF£B0R  OF  INDIA, — (RESPONDENT). 

Criminal  Revision  Ho.  059  of  1905. 
..  by  unpaid  apprent  Code,  Section   381, 

tield,  that  au  uupuiJ  apprenticed  a servaut  within  the  meauiug  of 
Sectiou  381,  Indian  L'eiiil  Co  ie,  and  in*y  be  cjuvicted  uu  ter  that  section 
in  respect  of  theft  of  property  iu  tho  possesion  of  his    employer. 

Petition  for  revirion  of  the  8.  Oliffvrd,  Btquiroi    Sessions 

Judge,  Delhi  Division,  dai  April     1905. 

Shadi  Lai,  for  petition 

The  judgment  of  tho  loarucd  Judge  was  as  follows  :  — 

RiU>  J.— The  contention  that  the  petitioner,   being  an  uu-     V3th  July  1905. 
paid  apprentice,    was   not   a   "clerk   or    servant"    within   tho 
terms  of  Section  :J6L  of  the  Penal  Code,  has  no  force. 

In  the  first  place  tho  point  was  not  taken  in  tho  lower 
Appellate  Court,  whic  jtitiouer  was  admit- 

tedly in  the  e  pUfcin  mi  ;  and  in  the  second  place 

I  Lave  uo  has  it  ttion  in  holding  thit,  even  if  uupaid,  which    has 
not  buou  fouud,  ho  wai  a  "  clerk  or  servant." 
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In  Stroud's  Judicial  Dictionary,  Edition  2,  Volume  I,  page 
325,  authority  is  cited  for  the  definition  that  a  clerk  or  servant 
{qua  embezzlement)  is  a  person  bound  either  by  express  contract 
of  service,  or  by  conduct  implying  such  a  contract,  to  obey  the 
orders  and  submit  to  the  control  of  his  master  in  the  trans- 
action of  the  business  which  it  is  his  duty  as  such  clerk  or 
servant  to  transact. 

This  definition  includes  an  apprentice  who  has  undertaken 
the  duties  of  a  shopman  and  is,  in  that  capacity,  entrusted 
with  the  property  of  the  shopkeeper. 

Section  381  of  the  Penal  Code  is  therefore  applicable,  and 
Section  562  of  the  Code  of  Criminal  Procedure  is  inapplicable. 

Appeal  dismissed. 


No.  51. 

Before  Mr.  Justice  Reid. 

JAGG  A  AND   ANOTHER,— PETITIONERS, 

Revision  Side.  {  Verstis 

THE  KING-EMPEROR   OF   INDIA,— RESPONDENT. 

Criminal  Revision  No.  G40  of  1905. 

Criminal  Procedure  Code,  1898,  Sections  233,  239 — Receiving  stolen 
property  and  house-breaking  by  night— Joint  trial  for — Misjoinder  of 
charges. 

Two  accused  were  tried  at  one  and  the  same  trial,  one  under"  Section 
411  of  the  Penal  Code  for  receiving  stolen  property,  and  the  other  under 
Section  458  for  house-breaking  by  night,  and  were  convicted. 

Held,  that  tho  trial  was  illegal,  and  the  fact  that  the  Police  sent  both 
up  under  Section  458  does  not  make  Section  239  of  the  Code  of  Criminal 
Procedure  applicable. 

Petition  for  revision  of  the  order   of  A.  E.  Martineau,  Esquire, 
Sessions  Judye,  Lahore    Division,  dated  11th  April  1905. 

Lachmi  Narain,  for  petitioners. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

12th  July  1905  ^EID'  ^*"~"^aSna>  petitioner,    was   charged  under  Section  -158 

of  tho  Penal  Code,  and   Jamala  was  charged   under  Section  411 
of  the  Code.     They   should  not  have   been   tried  jointly. 

The  fact  that  the   Police   sent  both  up  under    Section  458 
does   not  make  Sooliou    2JD   of  the  Code  of  Ori'niual  Procedure 
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applicable.  When  the  Magistrate  found  that  Section  458  was 
riot  applicable  to  Jamala,  he  should  have  tried  the  two  men 
separately. 

I    set   aside   the   convictions    and     sentences,   and  I    order 
separate    trials   of    the    petitioners,    Jagga   and    Jamala. 

Applica  Hon  a  llowed. 


\ 


No-  52- 

Be  fare    Sir  William  Clark,     Kt.,  Chief   Judge, 

and  Mr.  Justice  Beid. 

KING-EMPEROR  OF  INDIA— APPELLANT, 

Versus  )■  Appellate  Side. 

SHER  ZAMAN,— RESPONDENT. 
Criminal  Appeal  No.  266  of  1905. 

Arms  Act,  1878,  Section  19 — Arms  found  in  a  common  room  of  a  house 
occupied  by  a  father  and  ton — Possetssion  of,  or  control  over. 

In  a  prosocntion  under  Section  19  of  the  Indian  Arras  Act,  1S78,  the 
accused  was  charged  with  beins*  in  possession  of  a  da  sorer  which  was  found 
in  a  cloth  or  quilt  inside  a  basket  in  nne  of  the  rooms  of  his  house.  It 
appeared  that  room  an  1  honso  were  jointly  occapied  by  the  accused  and  his 
son,  and  the  prosecution  failed  to  prove  that  the  dagger  was  in  the  exclu- 
sive possession  and  control  of  :  1,  or  that  he  was  its  owner.  Held 
that  the  accused  was,  under  the  circumstances,  not  guilty  of  any  offence 
under  the  Arras  Act. 

Queen-Empress  v.  Silaru  ('),  Queen-Empress  v.  Wazir  Singh  (*), 
Crown  v.  Sudiq  (5),  Queen-Empress  v.  Sangam  Ltl  (*),  and  Chedi  Mala 
v.  King-Emperor  (s),  referred  to. 

Appeal    from  the  order   of  Munshi  Wazir  Singh,    Magistrate,  \st 
class,  Attack,  dated  \9th  November  1904 

Assistant  Legal  Remembrancer,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — The  question  for  consideration  is,  whether  a  dag-  14th  July  1905. 
ger,  found  in  a  cloth  or  quilt  inside  a  basket  in  a  room  in  a 
house,  that  room  and  house  being  jointly  occupied  by  a  father 
and  adult  son,  must  be  held,  in  the  absence  of  evidence  of 
ownership  or  evidence  other  than  that  which  proves  the  facts 
above  stated,  to  be  in  the  possession  or  control  of  the  father 
within  the  terms  of  Section  19  (f)  ms  Act,  XI  of    1878. 


(l)    13  P.  R„  1897,  Cr.  (»)  31  V.  B.,  1902,  Cr. 

(•)  10  P.  «.,  1901,  Cr.  (*)  /.  L.  R„  XY  All.,  1*9. 

. ,  Cr.,  L,  J„  205. 
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Counsel  for  the  Crown  cited  Queen-Empress  v.  Salaru  (x), 
Queen  Empress  v.  Wazir  Singh  (2),  Crown  v.  /SW/^  (3),  Queen- 
Empress  v.  Sangam  Lai  (*),  Chedi  Mala  v.  King-Empress  (5),  (a 
Calcutta  case,  not  reported  in  J.  L.  i2.,  OaZ.,  but  at  page  205  of 
Vol.  T,  The  Criminal  Law  Journal  of  India,  published  at  Lahore). 
The  1st  and  3rd  Punjab  Record  cases  were  under  the  Opium  Act 
I  of  1878,  and  it"  was  held^that  where  the  defence  of  joint  posses- 
sion of  opium  is  set  up,  it  is  not  only  essential  to  prove  that  a 
certain  number  of  people  are  living  in  the  house  in  which  the 
opium  was  found,  but  that  they  all  joined  in  the  purchase,  and 
that  the  opium  was  held  by  one  for  the  use  of   all. 

The  2nd  Punjab  Eecord  case  was  under  the  Excise  Act  XII 
of  1896,  and  it  was  held  that,  wheie  liquor  was  found  in  a  house 
occupied  by  a  man,  his  wife  and  his  son  aged  17  years,  joint 
possession  of  the  liquor  not  being  set  up,  the  man  "  possessed"  the 
liquor,  within  the  terms  of  Section  51  of  the  Act,  he  being  owner 
of  the  house  and  head  of  the  family  ;  and  "  the  presence  of  a  son 
"  of  17  years  of  age  "  making  no  difference." 

In  the  Allahabad  case  the  Court  said :  "  We  do  not  lay  it  down 
"  as  an  invariable  rule  that,  where  weapons  are  found  in  a  house 
'•'  occupied  by  a  Hindu  family  living  jointly,  possession  is  neces- 
"  sarily  that  of  the  managing  member,  and  the  managing  member 
"  only  ;  but  we  do  lay  down  that  in  all  such  cases,  where  it  is 
"  sought  to  establish  that  possession  and  control  are  with  some 
"  member  of  the  family  other  than  the  managing  member,  there 
"  must  be  good  and  clear  evidence  of  the  fact  before  we  can,  in 
"  (administering)  ?  an  Act  of  this  kind,  arrive  at  such  a  con- 
"  elusion.  The  Act  is  one  highly  penal,  and  one  which  must  be 
"  strictly  construed." 

The  Calcutta  case  was  under  the  Opium  Act.  Opium  was 
found  in  a  boat  manned  by  the  owner  and  several  boatmen. 
There  was  no  evidence  as  to  the  ownership  of  the  opium  or 
as  to  the  person  who  placed  it  in  the  boat,  and  it  was  held 
that  the  owner,  who  possessed  the  boat,  possessed  its 
contents',  in  the  absence  of  evidence  to  the  contrary.  The 
judgment  was  based  on  the  presumption  laid  down  in  Section 
10  of  the  Act,  that  all  opium,  for  which  the  accused  person  is 
unable  to   account   satisfactorily,  is   opium  in  respect    of    which 

(')  13  P.  R.,  1897,   Or.  (3)  31    P.  P.,  1902,  Cr. 

(2;  10  P.  P.,  1901,  Cr.  (♦)  I.  L.  R.,  15  All.,  129. 

(•)!,  Or.,  L.  J.,  205. 
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he  has  committed  an  offeuce  under  the  Act,  a  very  dangerous 
presumption  if  pushed,  for  Section  19  (/)  of  the  Arms  Act 
provides  for  the  punishment  of   the   person    who  has  arms  in  his 

ussion  or  under  his  control,  and  it  must  be  established  wto) 
that  person  is. 

The  father  and  son  before  us  were  aged  60  and  20  years, 
respectively.  One  was  as  likely  as  the  other  to  possess  the 
dagger,  and  there  is  no  legal  presumption  that  the  father  posses- 
sed it,  or  was  aware  that  it  was  in  the  house,  merely  because  he 
may  have  been  owner  of  the  house,  subject  to  his  son's  lights. 
The  case  is  clearly  distinguishable  from  the  Punjtb  Record 
aud  Calcutta  Authorities  cited,  and  the  Allahabad  case  does  not 
help  the  appeal,  which  is  from  the  acquittal  of  the  father, 
all  that  can  be  said  is  that  it  would  be  far  more  in  favour  of  the 
acquittal  of  the  son.  In  Strouds'  Judicial  Dictionary, 
Edition  II,  Volume  HI,  at  pages  1516,  1517,  the  following  de- 
finitions are  cited  from  Steph.  Cr.  2i0,  211  :  "  A  moveable 
"  thing  is  said  to  be  in  the  possession  of  a  person  when  he  is 
"  so  situated  with  respect  to  it  that  he  has  the  power  to  deal 
"  with  it  as  owner  to  the  exclusion  of  all  other  persons,  and 
"  when  the  circumstances  are  such  that  he  may  be  presumed 
"  to  intend  to  do  so  in  case  of  need.  The  word  custody  means 
•'such  a  relation  towards  the  thing  as  would  constitute 
"  possession  if  the  person  having  custody  had  it  on  his  own 
"  account." 

In  Sweet's  Law  Dictionary,  at  page    616,   "  possession  "   is 
defined  as  being,  in  its  primary  sense,  the   visible   possibility   of 
exercising   control   over  a   thing,   coupled  with  the  intention  of 
[  doing  so. 

Wharton's  Laic  Lexicon.  Edition  IX,  page  574,  defines  pon 
skra    in  its  primary  sense,  as  the  condition  or  power  by  virtue  of 
which   a   man  has   such  a   mastery  over  a  corporeal    thing    as 
to  deal    with   it  at  his  pleasure    and    to  exclude  other    persons 
from  meddling  with  it. 

It  is,   to  say  the    least,  difficult   to   understand  how  a  man 
can   exercise   such    mastery  or   control   over   a    dagger,   of    the 
existence   of    which  he  is  ignorant,  and,    on   the  facts  before  us, 
the  father's  knowledge  of  that  existence  cannot   be  presumed. 
For  these  reasons  we  dismiss  the  appeal. 

Appeal  dism: 
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No-  53. 
Before  Mr.  Justice  Reidand  Mr  Justice 
Johnstone- 
KING-EMPEROR,— APPELLANT, 

Appellate  Side,  -j  Versus 

'  RAJAN—  RESPONDENT. 

Criminal  Appeal  No.  123  of  1905. 

Penal  Code,  Section  2'1  —  Causing  disappearance  of  evidence  of  a 
crime. 

Where  aocased,  finding  in  her  hous^  the  dead  body  of  a  girl  who 
had  been  murdered  by  her  son,  locked  the  outer  door  without  moving  the 
corpse  or  concealing  it,  held,  that  she  was  not  guilty  of  an  offence  of  cans- 
ing  disappearance  of  evidence  of  a  crime  under  Section  201  of  the 
Indian  Penal  Code. 

Appeal fro-h  the  order  nf  A.    E.  Martineau,  Esquire,  Sessions 
Judye,  Lahore  Division,  dated  16th  January  1905. 

Government  Advocate,  for  appellant 

The  judgment  of  the  Court  was  delivered  by 

13th  June  1905.  Hun,  J.— This   is  an   appeal  under  Section  417  of  the  Code 

of   Criminal    Procedure   by     the   Local    Government   from    an 
acquittal . 

The  respondent  was  charged  under  Section  201  of  the 
Penal  Code  with  having  caused  evidence  of  the  commission 
of  murder  to  disappear,  and  with  having  given  information, 
which  she  knew  to  be  false,  respecting  the  offence,  with  the 
intention  of  screening  the  murder. 

The  facts  which  we  find  to  have  been  established  are 
the  following: — At  about  11  A.  M.  the  respondent,  while  sit- 
ting at  another  person's  house,  saw  Ram  Devi,  a  little  girl, 
aged  about  nine  years,  who  had  been  brought  up  with  her  grand- 
children, afc  or  near  her  house.  Some  time  after  noon  one  of 
her  grandchildren  told  her  that  Pirnn  Ditta,  her  son,  had 
said  there  was  a  snake  in  her  house.  The  respondent  went 
to  her  house,  at  the  door  found  Piran  Ditta.  aged  about  nine- 
teen years,  much  agitated,  oaked  hi  n  what  was  the  matter,  and 
was  told  that  he  had  killed  Ram  Devi,  whose  body  was  in 
the  inner  room.  Ram  Devi's  mother  then  came  up  and  asked 
the  respondent  whether  Ram  Devi  had  been  to  the  house. 
The  respondent  said  that  Ram  Devi  had  not  been  there,  and 
the   child's    mother   went   on.     The    respondent  then    loeked 
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the  outer  door  of  the  house,  which  contains  two  rooms,  and 
then  wandered  about,  pretending  to  kok  for  Ram  Devi.  At 
about  8  P.  m.,  in  obedience  to  orders  from  the  police,  she 
unlocked  the  door  of  her  honse  and  produced  the  key  of  a 
box  in  which  a  blood-stained  sheet,  belonging  to  Ram  Devi, 
whose  body  was  found  in  the  inner  room,  was  found.  The 
respondent,  who  admitted   m  '..is 

silent   as  to  how    and   by  whom    the   slieet    was  placed   in    the 
box,  suggesting  to   the    Session's    Judge  that  the   murderer   had 
placed     it    there,    an 
that  she  produced  the  key. 

Even  if  it  be  held  that  the  respondent  locked  the  box 
after  removing  the  sheet  from  the  body  and  placing  it  in  the 
box,  she  did  not,  in  our  opinion  cause  evidence  of  the 
murder  to  disappear.  The  presence  of  the 
body  did  not  constitute  evidence  that  murder  had  been  com- 
mitted, it  was  in  itself  no  evidence  of  the  muider,  find 
its  concealment  did  not  cause  evidence  of  the  murder  to 
disappear. 

The  same  must  be  said  of  locking  the  door  of  the  house. 
The  body  was  in  the  house,  in  an  inner  room,  and  was  covered 
with  cotton  stalks.  The  net  of  locking  the  door  merely  pre- 
vented access  to  the  interior  of  the  house,  and  did  not  amount 
to  moving  the  body  o  concealing  it  from  sight.  The  body 
remained  where  it  lav,  and  could  be  seen  by  anyone  who 
obtained   access  to  the  >ondent  opeued    the   house 

wheu    told    to   do   so,  and   she   did    not,    in    our   opinion,  cause 
evidence    cf    the  murder  to    disappear  when  she    locked    the    door 
by   locking   th.;   padlock  on  the  staple  on    which    the  door   chair. 
The   m-i>t  that  can   be  that   she  .  by    th«* 

time   necessary  for  unlocking  or  other?  the  door,    the 

discovery  of  ridence.  h    delay    diffi 

widely   from   causing    disappearance.      The   body,  as  evid. 
of   the     murder,    remained    where    it  i    was     apparent 

after    to  ,'ocked    t  o  which  it    w 

the    chain  of  thi-  door  ly  on  the  staple,    as    it    was    when 

the  respondent  left  her  honse  before  the   mm 

Th  i  for  con-  >nd- 

n    inform  ler,  which    she    knew 

to    be    false,    with    tlie    intent  the     muiderer. 

Th  )  to  a  house    in    which 

he    \%b-    murdered   is,    in    our     opinion,    infoiraation     abont    a 
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murder,  the  fact  of  the  going  being  relevant  in  a  trial  for  mur- 
der,    and    information     about    an   offence   is     not   limited    to 
information    that   a   particular  person  did    or   did    not   commit 
an   offence,  but  includes  information   as   to   any   fact   relevant 
at    a    trial   in   respect  of   the   offence.     We    are    not,  however, 
satisfied    that   the  respondent   gave   this  false  information    with 
the  intention  of  screening  the  murderer.     She  is  a  feeble  looking 
woman,  about  55  years   of  age,  of  the  bhisti  class,  and,    on  hear- 
ing  that  the  body   of   a  girl,  who  was  described  as   her    foster 
child,  was  lying   in   her  house ,  and  that   her    son  had  murdered 
the  child,   may    well   have   thought     that   she   would      herself 
be     implicated.     Under     these    cirenmstances   the     denial    that 
the   girl  had  been  to    her   house  was,   in   our    opinion,  quite    as 
probably  prompted  by  a    desire  to  gain    time   for   devising    some 
means  of  escaping  the  consequences  of  her  son's  act  as  by  a  desire 
to  screen  her  son.     It  cannot,  in  our  opinion,  be  held  that  the  in- 
tention of  the  respondent  was  to  screen  the    murderer.  For  these 
reasons  we  dismiss  the  appeal. 

Appeal  dismissed. 


No-    54- 

Before  Mr.  Justice  Kensington  and   Mr.  Justice  Johnstone. 
PAL  A  SINGH- APPELLANT, 
Appkllatk  Side.  /  Venus 

\  KING-EMPEROR  OF    INDIA—  RKSPON  DENT. 

Criminal  Appeal   No.  370  of  ly05. 

Confession— Plea  of  guilty.  Conviction  on  —  Discretion  -  Trial  of  accused 
for  murder  — Doubt  as  to  mental  condition  of  accused  — Procedure  -  Criminal 
Piocedure  Code,  1898,  Sections  271,  465. 

Although  it  is  not  illegal  to  convict  a  person  on  his  own  plea  of 
guilty,  Section  271,  Criminal  Procedure  Code,  on  a  charge  of  a  capital 
offence,  it  is  advisable  for  the  Court  to  take  the  whole  of  the 
evideuce  offered  by  the  prosecution  and  not  to  convict  the  accused  solely 
On  his  own  admission. 

In  such  oases  where  there  is  any  doubt  about  the  meutal  condition 
of  the  accused,  the  Court  is  bound  to  try  the  fact  of  the  soundness  or 
incapacity  of  the  accuse!  under  Seotion  405,  Criminal  Procedure  Ci.de. 
at  the  commencement  of  the  trial. 

*  Qwen- Empress  v.  Bhadu  (»),  followed. 


(*)  I.  L.  R„  19  All.,  119. 
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Appeal  from  the  order  of  Captain  B.  0.  Roe,  Sessions  Judge, 
Ferozepore  Division,  doted   9th  May  1905. 

McDonald,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Kknsinvton,  J.— The  appellant,  shown  in  the  record  as   aged     oth  Augt.  1905. 
19,  has  been   convicted  of  the  murder  of    his    wife,  Mussamnia  t 
Sobhi,  described   in  the  medical    evidence    as   a    well   developed 
young  woman,  aged  22. 

course  taken  by  the  learued  Sessions  Judge  at  the  trial 
was    singular,    and  we  cannot  hold  that   it  was  well  advised. 

The  appellant,  though  represented  by  a  pleader,  plead- 
ed guilty  to  the  charge  of  murder,  and  the  Court  thereon 
directed  the  trial  to  proceed  only  so  far  as  to  determine  whether 
tiie  offence  committed  was  or  was  not  culpable  homicide  amount- 
ing  to  murder. 

The  evidence  of  two  prosecution  witnesses  was  then  very 
briefly  recorded.  Tbe  statement  of  the  appellant  that  he  had 
killed  bis  wife  because  she  was  too  small  for  purpose  of  sexual 
intercourse  was  badly  taken,  though  prima  facie  not  supported 
by  the  medical  evidence,  and  the  opinion  of  the  assessors  was 
given  that  the  appellant  killed  his  wife  as  she  was  small  and 
he  got  angry  with  ber.  On  this  the  Court  convicted  under 
Section  302,  Indian  Penal  Code,  sentencing  to  transportation 
for  life,  on  the  ground  that  the  appellant  M  without  being  aotu- 
"  ally  insane,  so  as  not  to  be  aware  of  what  he  was  doing,  appear-* 
41  to  be  decidedly  a  man  of  weak  intellect." 

In  appeal  it  is  urged  that  the  appellant  was  insane, 
or,  at  any  rate,  inc.vpiblo  of  understanding  the  charge  against 
him. 

Section  271,  Criminal  Procedure  Code,  makes  no  excep- 
tion to  the  cases  in  which  an  accused  may  be  convicted  on 
a  plea  of  guilty,  but  there  is  authority,  which  we  think  it 
right  to  follow,  in  Queen-Empn**  v.  Bhadu  C)f  f°1'  holding  that  a 
plea   of  guilty    should  not  be  accepted   in  capital  offences. 

Moreover,  having  regard  to  the  Sessions  Judge's  own 
opinion  as  to  the  appellant's  mental  condition  mid  to  the  manner 
in  which  the  previous  confession  had  been  made,  we  think  that 
it  was  essential  to  make  enquiry  under  Section  465,  Criminal 
Procedure  C  >de,  at  the  beginning  of  the  trial.  It  is  observed  that 
the  Magistrate,  by  whom  the  oonfession  of   24th  February  1905 
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was  taken,  recorded  a  note  yd  to  it  muliim  ke  mizdj  men  shar&rat 
hai  ya  nasha  pia  hut  hai  ya  aise  us  ki  tabiy.it  durust  nahin 
hai. 

The  material  on  record  does  not  enable  us  to  determine 
whether  there  is  force  in  the  grounds  of  appeal,  while  on  the 
other  hand,  if  the  appellant's  weakness  of  intellect  is  assumed, 
the  minor  sentence  of  transportation  may  have  been  inap- 
propriate. The  evidence  for  the  prosecution,  whatever  it  may 
have  been,  should  have  been  fully  recorded,  and  the  appellant's 
statements  more  carefully  recorded. 

We  set  aside  the  conviction  and  sentence  and  return 
the  case  to  the  Sessions'  Court  for  re-trial.  It  will  be  con- 
venient that  the  appellant  should  remain  under  medical  obser- 
vation  until  the  fresh  trial  i^  held,  and  the  result  shown  by 
evidence  taken  under  Section  465,  Criminal  Procedure  Code, 
when  the  new  trial  begins. 

Appeal  allowed. 


-{ 


No.  55 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Johnstdne. 

KING-EMPEROR   OF  INDIA,  APPELLANT, 

Versus 

MUKHTAR  KHAN— RESPONDENT. 

Criminal  Appeal   No.   526  of  1905. 

Excise  Act,  1896,  Section  49— Liability  of  person  who  cawet  a  licensed 
vendor  to  sell  liquoi  in  contravention  of  his  license — Abetment — Conviction 
of  abettor  not  dependant  on  the  conviction  or  guilt  of  principal — Penal  Code, 
Section  108. 

HeJdl,  that  a  person  who  purchases  liquor  from  a  licensed  vendor 
for  the  use  of  a  European  soldier  in  contravention  of  the  vendor'* 
license  is  liable  to  be  convicted  under  Section  108,  Indian  Penal  Code, 
for  the  breach  of  the  vendor's  license,  though  the  latter  himself,  hav- 
ing iold    in  good  faith,  committed  no  offence. 

Appeal  from  the  order  of  G.  M.  King,  Esquire,  District  Magistrate, 
Amritsar,  dated    2bth  April  1905. 

O'GormaD,    for  appellant. 

(Julia    Ram  and  Rozdon,  for  respondent. 


Sept.  &  Octb.  1905.  ]  CRIMINAL  JUDGilENIS-Xo.  55.  J29 

The  judgment  of  the  Court  was  delivered  by 

Johnstone,  J. — The  2nd  cla-s  Magistrate,  Amritsar,  con-  9th  Septr.  1905 
victed  the  accused  under  Section  49,  Act  XII  of  1  S96,  in  that 
he  purchased  a  bottle  of  liquor  from  a  licensed  vendor  for  a 
British  soldier  and  handed  it  to  the  soldier  in  contravention 
of  clause  9  of  the  vendor's  license,  the  vendor  apparently 
not  baing  aware  of  the  destination  of  the  liquor.  The  District 
Magistrate,  when  the  caso  came  before  him  on  appeal,  held  that 
the  accused  had  committed  no  offence,  that  the  accused  did  not 
sell  to  the  soldier,  and  that  as  the  vendor  committed  no  offence, 
it  could  not  be  said  that  accused  abetted  the  commission  of 
an  offence. 

Government     has   appealed    against    the    acquittal,    uig 
that  the  accused  abetted  the  offence  punishable  under  Section  49, 
Act  XII  of  1896. 

We  agree  with  the  District  Magistrate  that  the  accused 
did  not  tell  to  the  soldier.  The  former  never  became  owner  of 
the  bottle  of  whisky  and  so  could  not  sell.  But  reading  Section 
108,  Indian  Penal  Code,  with  Explanation  III  and  Illustration 
(d),  we  are  constrained  to  hold,  notwithstanding  the  obscurity 
of  the  language  of  the  section,  that  the  accused  did  abet  the 
breach  of  clause  9  of  the  vendor's  license,  though  the  vendor 
himself,  having  no  guilty  knowledge  or  intention,  commit 
no  offence. 

In  these  circumstances,  we  accept  the  appeal,  set  aside  the 
acquittal,  and  nnd  the  accused  person  guilty  of  abetment  of 
the  breach  of  ciause  y  of  the  vendor's  license.  The  conviction 
by    the   2nd    class    1  dilty    '^th  March    19U5. 

On  31st  March  the  District  Magistrate    let   the  accused   out   on 
bail   and   on  25th    Apt il  acquitted    him  and  remitted  the  fine  of 

20.  In  our  opinion  it  is  not  necessary  to  relegate  1 
accused  to  jail.  Under  Section  49  of  the  Act  (with  Section  109, 
Indian  Penal  Code),  we  inflict  a  sentence  of  two  days'  rigorous 
imprisonment  (already  endured)  and  of  Rs.  20  fine  or,  in  default, 
two  weeks  further  rigorous  imprisonment.  The  District 
Magistrate  •booM  see  to  the  enforcement  of  this  order. 

Appeal  allov *" 
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No-  56. 

Before  Mr.  Justice  Johnstone. 
BUDH  R AM,— PETITIONER, 
Revision  Side.  I  Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  744  of  1905. 

Sanction  to  prosecute — Sanction  by  District  Magistrate  as  an  Appellate 
Court — Jurisdiction  of  Sasions  Judge  to  revise  such  order — Grounds  for 
sanction — Discretion —Criminal  Procedure  Code,  1898,  Section  195  (6),  (7). 

Held,  that  under  clause  7  of  Section  195  of  the  Code  of  Criminal 
Procedure,  a  Sessions  Judge  has  no  jurisdiction  to  interfere  with  an 
order  of  a  District  Magistrate  who  after  hearing  an  appeal  under  Section 
407  against  a  conviction  for  theft  by  a  2nd  class  Magistrate  gave 
sanction  for  the  prosecution  of  the  complainant  under  Section  211, 
Indian  Penal   Code. 

Held,  also,  that  sanction  for  prosecution  of  a  complainant  on  a 
charge  under  Section  211  of  the  Penal  Code  should  not  ordinarily  be 
granted  by  an  Appellate  Cour,t  when  reversing  a  reasoned  and  strongly- 
expressed  judgment  of  a  Subordinate  Magistrate  convicting  the  accused, 
merely  because  it  happens  to  take  a  different  view  of  the  facts  of  the 
case. 

Petition  for  revision  of  the  order  of  W.  A.  LeRossignol,  Esquire, 
Additional  Sessions  Judge,  Delhi  Division,  dated  28th  April  1905. 
Saugam  Lai,  for  petitioner. 
Fazl  Ilahi,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as   follows  :— 

2lst  Septr.  1905.  Johnstone,    J. — In  this  case  the  District   Magistrate,  after 

hearing  an  appeal  against  a  conviction  for  theft  by  a  2nd 
class  Magistrate  under  him,  and  after  setting  aside  the  con- 
viction and  holding  that  the  charge  was  false,  gave  sanction 
for  the  prosecution  of  the  complainant,  under  Section  211, 
Indian  Penal  Code.  The  latter  resorted  to  the  Sessions  Court, 
and  there  the  Additional  Sessions  Judge  (calling  himself  by 
oversight  Additional  Divisional  Judge)  concurred  with  the 
District  Magistrate  and  refused  to  revoke  the  sanction,  but, 
on  the  contrary,  amended  it  and  brought  it  into  accordance 
with  law,  Section  195  (4),  Criminal  Procedure  Code.  Complain- 
ant now  comes  up  to  this  Court  and  asks  that  the  sanction  be 
revoked. 

In  the  first  place,  in  ray  opinion,  the  Additional  Sessions 
Judge     had1    no  jurisdiction.       He    should   have     referred  the 


Sept.  &  Octr.  1905    ]  CRIMINAL  JUDGMENTS— No.  5*5.  \l\ 

complainant  to  this  Court,  and  the  fact  that  it  was  complainant 
who  moved  him  to  act  makes  no  difference  here. 
I  say  the  Additional  Sessions  Judge  had  no  jurisdiction, 
because,  clearly  under  Section  195,  Criminal  Procedure  Code, 
clauses  (6)  and  (7),  the  only  Courts  having  jurisdiction  in 
the  matter  were  the  2nd  class  Magistrate,  who  tried  the 
.  and  the  District  Magistrate  (to  whom  lie  was  subordinate), 
and,  of  course,  the  Chief  Court.  The  sanction  given  by  the 
Additional  Sessions  Judge,  therefore,  is  waste  paper,  and 
is  hereby  set  aside,  and  we  revert  to  that  given  by  the 
District  Magistrate. 

This  sanction  is  hopelessly  inadequate  and  irregular  —  cr. 
clause  (4),  Section    l9o,  Criminal  Procedure  Code.     After  giviug 

■ns  for  sanction,  and  without  stating  the  nature  of  the 
supposed  false  charge  or  the  Court  or  occasion  on  which  it 
was  made,  the  order  of  sanction  runs — '•  am  of  opinion  that 
"  this  is  a  ease  in  which  a  sanction  cannot  reasonably  ba  withheld. 
"  The  application  is  sanctioned."  The  inadequacy  of  this  is  patent. 

Hut  it  is  said  by  the  respondents  that  this  Court  cau  amend 
and  complete  the  order  of  sanction.  No  douht  this  is  so, 
but    this     Court    will   not    do   so     unit  satisfied      («), 

My   a     false   one,    (b)   that    there     i- 
isonable   probability    that    this    can  be   established,   and     (c) 
that   on  all    grounds   a   prosecution    is  desirable.     I   have  gone 
through   all    the     fil«9    of    the  eat  my    opinion   is   that 

it  is  extrein  ! y  undesirable  to  sanction  a  prosecution.  The 
story  told  by  the  complainant  is  by  no  means  an  improb- 
able one.  The  first  Court  gave  many  cogent  reasons  for  its 
views,  but  the  learned  District  Magistrate,  for  the  most 
part,   ignored   th  ns,    and   decided   the   appeal    upon    a 

separate  set  of  considerations  which  came  before  his  own 
mind.     Alter  giving  i   my  most     careful    attention,    I 

am  of  opinion  that  it  is  by  no  means  clear  that  the  views 
of     the     2nd   ela  to    upon   the    case     are   incorrect. 

There   is   certainly    no   d  I     the     complainaut's     story, 

and   in   my   opinion     the    tno.it    the    District  was 

justified  in  doing  was  to  give  the  accused  the  benefit  of 
the  doubt  and  to  acquit  them.  It  is  undesirable,  except 
in    very  unusual  circumstance-  Appellate  Court,  in  over - 

ruling  a    reasoned    ai  Sub- 

ordinate Ma]  a  conviction,  should  tako 

the  step   of   ordering  3r   sanctioning  the   prosecution  of    the 


j $2  CRIMINAL  JUDGMENTS— No.  57.  [  Rwcord 

complainant  in    the  case  under  Section  211,   Indian    Penal   Code. 
I  revoke  the  sanction. 

Application  allowed. 


No-  57- 
Before  Mr.   Justice  Johnstone. 
NARPAT  EAI  AND  ANOTHER- PETITION  ERS, 

Versus 
KING-EMPEROR,— RESPONDENT. 
Criminal  Revision  No.  K06  of  1905. 

Compensation  -  Award  of  compensation  for  frivolous  and  vexatious 
prosecutions  must  be  mode  in  the  order  of  discharge  or  acquittal — Criminal 
Procedure  Code,  1898,  Section  250. 

Held,  that  the  order  awarding  compensation  under  Section  250 
of  the  Code  of  Criminal  Frocednre  for  a  frivolous  and  vexatious 
prosecution  and  the  reasons  for  the  award  must  be  contained  in  the 
order  of  discharge  or  acquittal.  If  tlio  complainant  in  such  a  case 
absents  himself  after  instituting  such  a  prosecution,  the  Court,  if  it 
wants  to  punish  him,  must  procure  his  attendance,  ask  him  to  show 
cause,   and  then   pass  the  final  orders  in  the  case. 

In    re    Safdar   Jang  (J)   followed. 

Case  reported  by  A.  E.  Mar  tine  au,  Esquire.,    Sessions  Judge, 
Lahore  Division,  on  3rd  August  19U5. 

Sukh  Dial  and  Tirath  Ram,  for  petitioners. 

Herbert,  for  respondent. 

The  facts  of  the  case  are  as  follows  : — 

Narpat  Rai  aud  Daulat  Ram  brought  a  joint  complaint  under  Soctiou 
504,  Indian  Penal  Code,  against  one  Mohan  Lai.  The  Magistrate  examined 
them,  and  one  of  their  witnesses,  Kashi  Ram,  on  the  12th  May,  and  then 
adjourned  the  case  to  the  15th  June  for  the  evidence  of  two  Other 
witnesses  who  had  not  been  served.  On  the  loth  June  t  he  complain- 
ants were  absent  and  the  1st  class  Magistrate,  Mr.  Anderson,  accord- 
ingly discharged  the  accused  and  directed  notico  to  issue  to  the  com- 
plainants to  appear  and  show  cause  why  they  should  not  bo  ordered  to  pay 
compensation  to  the  accused  under  Section  250,  Criminal  Procedure 
Code.  The  complainants  appeared  on  the  1st  July,  and  on  that  date  the 
Magistrate  ordered  eaoh  of  them  to  pay  Re.  5<>as  compensation  to  the 
accused. 

The  proceedings  wire  forwarded  on  the  following  grounds  :  — 
I    foiwaul    the   record  to    the    chiii'    Court    and    recommend    that 


(')    /./,./,',    XXV All.,  816. 
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the    or^cr   for  ^nt  of  compensation  be  set  aside  for  the    follow- 

-   •  c  .— 
(1)    It    appears    to  me    that    the  •-    had   no  power  to  pass 

each   au  order    after   he   had  1   the  accused.    Section   250     of 

empower-  to  direct    tho    payment    of    compen- 

sation by  his   ardet  of  dis  hi  A-    -o»>    «s    the 

•rate    las    discharged  the   accused  he  is  functus  officio. 

The  direction  for  the    payment   vt  lis.  50   by    each    ccmp'.aiuai.t 

was   illegal.     Under  Section  250   the    maximum   amount   which  can    be 

-led      to    i he     accused     is    Us.    5'),    and     it    makes     no      difference 

her   thfre   is  only   one   complairaut   or   whether   there   are    several 

com ; 

The  judgment  of  the  Chief  Court  (so  far  as    is   material    for 
the  purposes  of  this  report)  was  delivered    by 

Jo  .!.  —  In   my   opinion  the   order   of   compensation  22nd  Septr.  190o. 

unlawful.     The   Sect!  ,n  (250)   of   the    Criminal    Procedure 

.ikes    it   quite    clear    tLut    tho     reason     for    awarding 

compensation  and  the  actual  order  so  awarding  must  be  contained 

in  the  order  of  discharge  or  acquittal.     An  authority  is  the  case  of 

'dor  Jang  (l). 

But,  Mr.  Herbert  argues,  what  is  a  Court  to  do  when 
■  f  i;  plainant  having  launched  a  prosecution,  which  the 
Court  thinks  frivolous  and  vexatious,  absents  himself,  and  so 
cannot  be  asked  to  show  cause  against  paying  compel 
tion  r  It  the  Court  adjourns  the  case  and  calls  complain- 
ant, 9,  dismiss  or  default.  This  seems 
to  me  an  unsound  line  of  argument.  In  such  a  case  the 
Court  should  either  at  once  dismiss  the  case  for  default  and  leave 
Section  250  alone,  or  it  should,  without  discharging  or  ac- 
quitting the  accused,  adjourn  simply  in  order  that  complain- 
ant may  show  cause.  The  difficulty  that  the  Court  cannot  then, 
in  presence  of  complainant,  dismiss  for  default,  is  really  imagin- 
ary, for  Court  has  made  np  itfl  mind  that 
the  complaint  was  false,  frirolous  and  vexatious,  and  djeohfti 
or  acquittal  on  that  gro  good  enough.  In  short, 
the  law  contained  in  Sectioi.  rimina]  Procedure  Code, 
must  be  followed  strictly,  and  I  have  shown  that  there  is  no 
difficulty  in  tho  way  of  this  cor.: 

The  rest   of  the  judgment  is  not  material 
report.—  . 


(«)j.L.a,  ixr  au.,  3i5. 
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No.  58- 

Before  Mr.  Justice  Chatterji,  CLE. 
'  HAR  DIAL,— PETITIONER, 

Revision  Side.      J  Versus 

'  KING-EMPEROE   OE1  INDIA,— RESPONDENT. 

Criminal  Revision  No.  275  of  1905. 

Sentence — Theft — Punishment  of  offence  made  up  of  several  offences  — 
Penal  Code,  Sections  71,  379. 

The  accused,  a  guard  in  charge  of  a  go  ids  train,  stole  articles  belonging 
to  two  different  persons  from  separate  bags  in  a  truck,  held  that  he  could 
not  be  convicted  and  sentenced  separately  for  two  distinct  offences  of 
theft. 

Petition  for    revision   of  the    order  of   J.  Q.  M.    Bennie,    Esquire, 
Sessions  Judge,  Jullund'.ir  Division,  date  i  27th  Ja  unity  1905. 

Beechey,  for  petitioner. 
Government  Advocate,  for  respondent. 
Tho  judgment   of  the  learned   Judge  was    as   follows  :— 

Sid  April  1905.  Chatterjt,  J. — This  application  and  No.  274   of  1905  are  by 

the   same   accused  in  two  closely  connected  cases  and  will  be  dis- 
posed of  by  one  judgment. 

The  facts  are  fully  stated  in  the  judgments  of  the  Magis- 
trate. The  accused  was  separately  tried  on  two  charges  of 
stealing,  or  receiving  with  guilty  knowledge  stolen,  (1)  almonds 
and  (2)  walnuts,  belonging  to  separate  owners  and  contained  in 
bags  consigned  to  the  North- Western  Railway  and  loaded  in  a  truck 
in  a  goods  train  of  which  the  accused  was  tho  guard  in  charge 
and  which  ran  via  Lahore  to  Phillour  on  the  14th  October  last. 
The  accused  was  convicted  on  both  counts  and  sentenced  to 
three  months'  rigorous  imprisonment  for  each  offence.  On 
appeal  the  Sessions  Judge  not  only  maintained  <ho  convictions 
and  sentences  but  referred  tho  cases  to  this  Court  for  enhance- 
ment of  the  latter. 

Tho  accused  has  filed  these  applications  for  revision  and 
they  and  the  reference  l>y  the  Sessions  Judge  for  enhancement 
have  been  heard,  and  will  be  disposed  of,  together.  Before  en- 
hancing the  sentences,  however,  I  must  see  whether  tho  convic- 
tions are  sustainable  on  the    record. 

One  of  the  legal  arguments  urged  by  the  accused's  counsel 
is  that  there  ought   to    bo  ouly     one  conviction,   as    tho   two 


Dkce.  1905.  J  CRIMINAL  JUDGMENTS— No.  58.  135 


alleged  offences  are  in  reality  one,  and  that  Section  71  of  Indian 
Penal  Code  applies  to  them.  There  is,  I  think,  considerable 
force  in  this  contention.  The  bags  containing  almonds  and 
walnuts  were  in  accused's  charge  and  if  the  accused  stole 
i  in  the  train,  he  in  reality  committed  only  one  offence, 
though  the  thefts  were  committed  from  separate  bags.  If 
a  burglar  bieaks  into  a  house  and  steals  different  articles 
from  different  rooms  or  by  breaking  open  several  boxes,  he 
is  not  guilty  of  distinct  offences  in  respect  of  each  at  tide, 
but  the  whole  series  of  thefts  constitute  one  offence.  This 
is  borne  out  by  the  every  day  practice  of  the  Criminal 
Courts  The  question  then  is  whether  it  is  proved  that  the 
almonds  and  the  walnuts  were  stolen  in  the  train. 

According  to  the  evidence  of  Jowala,  the  pointsman  of 
lya  station,  the  bag  of  almonds  was  delivered  there  and 
the  accused  was  seen  picking  up  almonds,  which  had  fallen 
out  of  a  slit  in  the  bag,  from  the  station  platform.  Jowala 
reported  the  fact  to  the  station-master  who  telegraphed  to 
Phillour,  which  is  a  changing  station,  requesting  the  search 
of  the  travelling  porters.  Nothing  was  found  on  the  porters, 
but    the    police   searching  jused  as   a   matter   of  precau- 

tion, almonds      weighing  ■     chitak     and    a     half     and 

walnuts    weighing   4§    seers   were   found   in    his    box  and   this 
led  to  the  present  prosecution. 

I  am   asked   to   disbelieve   Jowala    us  the    Gv  'lon- 

er's  message   did   not   ask    for  search   of    the   guard    via. 
This   is  a   cogent    argument.     I  al>o  see   no  good 
on    why   the  accused    if    he    wished  to  steal  almonds  should 
not    have    done   so    while    the    bag    was    in    his   charm  in    the 
».     There    is    no   doubt   that    the    bag    was    found    torn   ou 
station      platfo;  used    did  pick    up  some 

almonds    Ijing    on   the  the  quantity   betook  was  so 

til   and    of  such   trilling   value,   about    half  an   anna    or  so, 
linarily  it   would    be   doubtful    whether   he     should   be 
formally   convicted  of   theft.     Uut  his  act  as  a  railway  servant 
iy   reprehensible,  and    on  this     ground     the     conviction 
be   maintained,    though   t;  ,ce   would  have  to  be 

■  ^rially  redur  as   the  haildar,     though    he 

rn    bag    of    alm»i  ion. 

»ko    of   :.  g     been  i)V 

Jowala  with  taking  almonds,  and  the  telegram  to  Phillour 
mentions  only  porters,  I  think  Jowala's  evidence  doubtful 
and  reject  it. 
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If  the  accused  did  not  take  the  almonds  at  Goraya,  he 
must  have  stolen  them  while  the  bag  was  in  his  charge  in 
the  train,  if  he  stole  them  at  all.  There  was  thus  only  one 
theft,  though  it  was  completed  by  several  acts,  and  Mr. 
Beechey's  argument,  under  Section  71,  Indian  Penal  Code, 
appears   to   hold   good. 

Had  the  story  of  theft  at  the  Goraya  platform  been 
true,  the  two  charges  and  the  two  convictions  would  have 
been   maintainable. 

We  come  now  to  the  question  whether  the  accused  stole 
the  walnuts  and  almonds.  As  to  this  I  am  unable  to  see 
any  valid  ground  for  refusing  to  accept  the  concurrent  findings 
of  the  two  Courts  below.  The  discovery  of  two  kinds  of 
articles  in  his  box  with  the  finding  of  the  bags  containing 
them,  which  were  in  his  charge,  cut  open  is  a  most  extra- 
ordinary coincidence.  The  story  told  by  him  regarding  ihe 
walnuts  was  disbelieved  by  the  Magistrate  who  heard  his 
witnesses,  and  I  am  unable  to  place  any  reliance  on  them  in  the 
face  of  the  adverse  opinion  of  the  Magistrate  and 
Sessions  Judge  as  to  their  credibility.  Nor  can  I  see  that 
the  fact  that  there  was  a  delay  of  more  than  an  hour 
between  the  search  of  the  accused  and  the  discovery  of  a 
torn  bag  of  walnuts  in  the  train,  suggests  any  suspicion 
of  concoction.  The  time  was  fully  occupied  in  examining 
the  numerous  bags  in  the  goods  trucks,  and  I  cannot  believe 
that  the  Transit  Clerk  and  the  Folice  Officer  then  and  there 
resolved  upon  the  fabrication  and  abstracted  the  walnuts  by 
tearing  open  a  bag.  There  is  a  small  deficiency  in  weight 
to  be  accounted  for  after  taking  into  account  the  quantity  of 
walnuts  found  with  the  accused,  but  it  is  not  material,  and 
the  fact  that  the  walnuts  were  in  a  pillow  case  goes  against 
the  story  told  by  the  accused.  Had  it  been  true,  accused 
would  have  been  given  the  walnuts  in  a  bag  or  in  apiece 
of  cloth.  On  the  while  I  am  not  prepared  to  disturb  the 
finding   of    guilty  on   the  charge    relating   to   walnuts. 

I  set  aside  the  conviction  and  sentence  with  reference 
to  the  almonds  as  a  separate  offence. 

I  uphold  the  conviction  relating  to  the  walnuts  and  as 
J  fully  agree  with  the  Sessions  Judge  that  such  an  act  by 
one  in  the  position  of  trust  held  by  the  accused  lequires  a 
deterrent  punishmont  in  the  interosts  of  the  public,  I  enhance 
the  sentonco  to  six  months'  rigorous   imprisonment. 

.  Application  dismuscd. 


Dece.  1905.  ] 


CRIMINAL  JUDGMENTS— No.  59. 


137 


No.  59- 

Before  Mr.  Justice  Chatterji,  CLE. 

BAHADUR-APPELLANT,  ) 

Versus  >  Appellate  Side. 

KING-EMPEROR— RESPONDENT.  ' 

Criminal  Appeal  No.  420  of  1905. 

Pardon — Trial  of  person  to  whom  pardon  has  been  tendered— Duty 
of  Court  before  which  prosecution  is  instituted  to  find  whether  such  pardon  has 
been  forfeited— Criminal.  Procedure  Code,  1898,  Sections  337,  339. 

Held,  that  a  person  who  has  accepted  the  tender  of  a  pardon  made  nnder 
Section  337  of  the  Criminal  Procedure  Code  cannot  subsequently  be  tried 
and  convicted  for  the  offence  in  respect  of  which  the  pardon  was  tendered 
unless  it  is  first  proved  and  decided  by  the  Court  before  which  he  is  put  on 
his  trial  that  he  either  by  wilfully  concealing  something  essential  or  by 
giving  false  evidence  has  cot  complied  with  the  conditions  on  which  the 
pardon  was  offered. 

King-Emperor  v.  Kadu  (l)  and  Empress  v.  Miriama  (-)  cited  and 
followed. 

Appeal  from  the  order  of  Sardar  Sher    Ahmad  Khan,  C.I.E., 
Magistrate,  1st  Class,  Rohtak,  dated  ISth  May  1905. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chatterji,   J.— The  accused   in    this    case   was   offered   a  ith  August  1905. 

ion  and  was  examined  by  Mr.  Usborne,  District  Magis- 
trate, who  granted  the  pardon.  He  was  subsequently  examined 
as  a  witness  by  Mr.  Bosworth  Smith,  District  Magistrate,  by 
whom  the  persons  implicated  by  him  were  tried.  The  learned 
gistrate  found  that  the  evidence  against  those  persons 
was    unreliable,   that   the    approver's   statement    was  not   suffi- 

My   corroborated,    and    that   he  had  implicated  three  of  his 
whose  joining  with   him   in   committing  a  dacoity  was 

*    improbable.     Ho   accordingly   acquitted  them.    Accused's 

Ion    was   declared   cancelled     by    the     District    Magistrate 
oa   the   same   day,    and  he   was   ordered  to   be   tried    for  the 

nee   of   dacoity,    in    which,   on   his   own   statement,    he  had 

He   has    now  been    tried   by    Sardar   Shcr   Ahmad   Khan, 

gistrate,    1st  ith    enhanced   powers,   and  convicted 

nn(i  ;,ced  to  seven  yean'  transportation. 

He    pleaded   that   ho   had  made  a  true   statement  on    receiving 

pardon    and    that    he   had    D(  D     the   conditions   of   his 

Tbia   was   the   fast  issue   to   be   tried  under  Section 


(»)  31  P.  B„  19C4,  Cr. 


(l)  6  P.  J?.,  1889,  Cr.,  F.  B. 


138  CRIMINAL  JUDGMENTS-No.  60.  [  Record 


Appbllatb  Side. 


339,  Criminal  Procedure  Code,  and  appears  not  to  have  been 
tried  at  all.  The  Magistrate  makes  no  reference  to  it  in  his 
judgment  or  proceedings,  though  it  was  the  first  question 
to   be  decided. 

As  pointed  out  in  King-Emperor  v.  Kadu  (  ),  one  of 
the  latest  authorities  on  the  subject,  there  can  be  i.o  such 
thing  as  a  cancellation  or  withdrawal  of  pardon.  It  can 
be  forfeited  if  the  person  to  whom  it  has  been  tendered 
has  wilfully  concealed  anything  essential,  or  has  given  false 
evidence,  and  thus  not  complied  with,  the  conditions 
on  which  it  was  offered,  but  this  is  the  preliminary  issue 
to  bo  decided  by  the  Court  before  which  he  is  put  on  his 
trial  in  respect  of  the  offence  for  which  he  received  the 
pardon.  Until  it  is  disposed  of  against  him,  he  cannot  bo 
tried  and  convicted  for  his  offence — see  also  Empress  v. 
Miriaina  (*). 

The  Magistrate  below  appears  to  have  wholly  overlooked 
this  principle.  The  acquittal  of  the  other  accused  is  not 
conclusive  that  the  accused  has  forfeited  his  pardon  by  his 
conduct,  and  it  must  be  decided  also  whether  the  statement 
made  by  the  accused  is  materially  or  substantially  true  or 
not,  even  if  he  has  falsely  implicated  some  of  his  enemies; 
as  in  any  case  this  has  a  bearing  on  the  question  of  his 
guilt  as  well  as  of  his  punishment.  I  observe  that  one  of  the 
persons  implicated  by  the   accused   has   absconded. 

I  remand  the  case  to  the  Magistrate  for  a  finding  on 
this  preliminary  question  after  such  inquiry  as  may  be  re- 
quired. The  record  and  the  finding  will  be  certified  to  this 
Court   within   three  months   if  possible. 


No-  60 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Chitti/. 

KING-EMPEROR  OF  INDIA,— API1  Kid, ANT, 

Versus 

MIRAN  BAKHSH  AND  ANOTHER,— RESPONDENTS 

Criminal  Appeal  No.  563  of  1905. 
Kidnapping— Kidnapping  from   lawful   guardianship— Lawful  guardian 
—Muhammadan  Laic — Penal  Code,    Section-;  301,  366,  368. 
S,  a  Mnhatnmadan  married  girl  under  10  years  of  ago,  who  had  attained 
puberty,  wai    taken  away  from  her  mother's  house  with  whom   she  was 

0)  31  P.  R.,  1901,  Cr.  (9)  6  P.  R„  1889,  Cr.,  F.  B. 
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living  (her  father  being  dead)  by  the  respondents.  The  Magistrate  con- 
victed the  accused  under  Sections  S66  and  368  of  the  Indian  Penal  Code. 
On  appeal  the  Sessions  Ju^ge  quashed  the  conviction  on  the  ground 
that  as  under  Mnhammadan  Law  a  mother  could  be  guardian  only  until 
her  daaghter  attained  puberty  or  completed  her  fifteenth  year,  S.  had 
become  tvi '.  j v ris  »nd  that  tberefote  the  accused  had  not  kidnapped  her 
from  lawful  guardianship.  On  an  appeal  being  preferred  by  Government 
against  the  acquittal  : 

Held,  that  the  mother  of  the  girl  was  her  lawful  guardian  within 
the  turns  of  Section  361  of  the  Indian  Penal  Cede,  and  that  the 
accused  had  been  rightly  convicted  of  the  charge  of  kidnapping  S.  from 
the  guaidianship  of  her  mother. 

Empress  v.  Pemantle  (*)  followed. 

Appeal  from  the  order  of  A.  E.  Martineau,   Esquire,  Sessions 
Judge,  Lahore  Division,  dated  ZOth  May  1905. 

Government  Advocate,  for  appellant. 

Mubammad  Shah  Din  and  Zia-ud-din,  for  respondents. 

The  judgment  of  the  Conrt  was  delivered  by 

Kensington,  J. — This  is  an  appeal  by  Government  against  an  23rd  October  1905. 
order   of    tbe   Sessions   Judge,  Labore,  acquitting  Miran  Bakhsh 
and   Mubammad  Din  of   charges  nnder   Sections  366  and  368, 
Indian   Penal    Code,  on  which   they   had   been    convicted     by 

Mr.  Harris,   a  Magistrate   exercising  powers   under  Section  30, 

Criminal  Procedure  Code. 

There  is  no  material  difference  between  the  findings  of 
the  two  Courts  on  questions  of  fact,  and,  with  one  excep- 
tion,   we  have   not   permitted   any   argument   to   be  raised   on 

these  6ndings.  The  exception  is  in  regard  to  an  allegation 
on  behalf  of  the  respondents  that  both  Courts  have  gone 
wrong  in  overlooking  a  contention  that    the  girl   Mussammat 

Saidar  Begum  was  not  kidnapped,  inasmuch  as  she  was 
removed  from  her  mother's  house  with  the  latter' s  consent 
in  order  to  prevent  her  falling  into  the  hands  of  the  man 
to  whom  she  had  been  married  in  her  father's  life-time. 
There  is  nothing  on  the  record  to  support  this  contention, 
but  we  are  asked  to  assume  that  it  must  be  correct  (in 
consequence  of  the  failuie  of  the  prosecution  to  produce  the 
girl's  mother  as  a  witness.  We  cannot  allow  this  assump- 
tion to  be  made.  The  girl  herself  in  her  cross-examination, 
pages  86  to  96  of  the  Magistrate's  record,  gave  the  clearest 
evidence  that  she  was  throughout  the  pielitninary  negotia- 
tions deceived    by   her   neighbour   Mussammnt   Jano,   and  that 

(»)  /.  /..  R.,  VIII  Calc.,  971 
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she  concealed   from   her    mother   the     proposals     which    were 
being  made   to  her.     If    the     defence    desired     to    contradict 
this   evidence,    it   was   open  to  them   to   call  the    mother  as   a 
defence   witness.     From   their   not   having  attempted   to   do  so 
we   can   only   conclude   that   the  evidence   of  the   girl  on   the 
point  was  recognised    as  correct. 

On  the  facts,  therefore,  we  need  say  no  more  than  that 
the  offence  of  kidnapping  is  clearly  established  by  the  evi- 
dence, unless  the  learned  Sessions  Judge's  interpretation  of  the 
law  on  the  point  can  be  supported.  There , 'can  hardly  be  two 
opinions  as  to  the  heartless  manner  in  which  the  o'*euce 
was  committed,  or  as  to  the  criminal  intentions  of  the  men 
by  whom  it  was  carried  out.  The  girl  was  fortunately 
rescued  after  some  eight  days  during  which  she  was  taken 
from  place  to  place  in  the  usual  manner,  but  tin's  was  not 
a  ciicumstance  for  which  the  respondents  are  entitled  to 
credit.  The  girl's  recovery  was  solely  duo  t)  the  energetic 
action  taken  by  a  member  of  her  family  in  reporting  to  the 
police  on  the  12th  August  1904  (three  days  after  her  dis- 
appearance), to  the  formal  complaint  with  which  he  followed  np 
this  report  on  the  16th,  and  to  the  promptness  of  the 
police  in  acting  on  the  information  given.  There  are  so 
far  no  redeeming  features  in  the  case  to  make  it  other  than 
a  bad    one   of  its    kind. 

The  point  which  we  have  now  to  consider  is  whether 
there  is  any  authority  for  the  Sessions  Judge's  rinding  that 
in  law  no  offence  has  been  established,  because  tho  girl, 
though  under  the  age  of  16,  has  ceased  to  be  subject  to- 
guardianship  under  Muhammadan  Law,  thereby  becoming, 
as  be  expresses  it,  sui  juris-.  This  finding  appears  to  us  to 
be  based  on  a  mistaken  assumption  that  the  words  "  lawful 
guardianship  "  as  used  in  the  definition  of  the  offence  con- 
tained in  Section  361,  Indian  Penal  Code,  are  synonymous 
with  the  words  "  legal  guardianship. "  The  argument  is  that 
under  certain  technical  provisions  of  Muhammadan  Law  the 
mother's  guardianship  ceases  when  a  girl  attains  the  age  of 
15,  and  that  failing  such  fresh  guardian  as  may  be  then 
prescribed  by  Muhammadan  Law  or  be  appointed  by  the 
Court  under  Act  VIII  of  1890,  she  becomes  emancipated 
from  all  control  of  her  peison.  It  is  further  urged  that  in 
tho  present  case,  owing  to  the  death  of  tho  girl's  father 
and   to   the     fact   that   her   marriage    with   Ahmad     J)iu     had 


.» 
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not  yet  been  followed  by  muklaica,  there  could  be  no  legal 
successor  to  the  mother  as  guardian  under  Muhammadan 
Law. 

The  line  of  argument  set  up  leads  to  the  conclusion, 
which  we  can  only  describe  as  monstrous,  that  under  cer- 
tain circumstances,  for  which  she  is  not  herself  responsible, 
a  Muhammadan  girl  ceases  to  have  any  protection  against 
•ops  criminal  offence  during  the  period  for  which  such 
protection  is  specially  required  namely,  while  she  is  between 
the  ages  of  15  and  16.  "We  have  been  referred  to  various 
commentaries  on  Muhammadan  Law,  by  which  it  is  sought 
to  maintain  this  dangerous  contention,  but  -we  do  not  discuss 
them  as  in  our  view  the  terms  of  Section  361,  Indian  Penal 
Code,  expressly  exclude  any  such  narrow  interpretation  of 
the  law  bearing  on  the  point.  The  words  lawful  guardian 
(not  Uga1.  guardian)  are  carefully  explained  in  the  section 
as  including  any  person  lawfully  entrusted  with  the  care  or 
•dy  of  a  female  under  the  age  of  16.  In  Empress  v. 
(')  the  importance  of  this  explanation  is  well  brought 
out  in  a  c  ise  which  might  otherwise  present  some  difficulty. 

The  learned  counsel  for  the  respondents  has  urged  that 
the  case  just  quoted  shows  that  there  must  be  some  formal 
act  of  tiu-t  to  constitute  a  lawful  guardian  under  the  sec- 
tion in  the  absence  of  a  natural  guardian,  but  we  cannot 
accept  tbifl  plea.  We  think  that  the  more  correct  view  is 
that       taken     in     para.     470     of     Maviv  <iry     on 

Indian  Penal  Code,  and  that  the  explanation  admits  of 
a  wide  interpretation  of  the  words  "  lawful  guardian,"  extend- 
ing them  to  "  not  only  the  parents  or  relations  in  whose 
"  house  the  minor  lives  and  is  brought  up.  but  any  other 
"  person    with    whom   the  minor   resi  Tisent,  express 

of   those    who  have     the   higher   legal   right." 
Whatever   cases    of   difficulty  might   conceivably    arise   in 
the   case   of   a   minor  who   is    under  no  care  or   custody,   we 
must    hold    that  no  *cit    of   dcul  the   minor  is 

still    liv  be    care  of   her   own  mother,    tban    whom 

there  enn  be  no  more  efficient  lawful  guardian,  It  follows 
that  in  cur  opinion  the  ground  upon  which  the  Sessions  Judge 
acquitted  the    respondents   is  erroneous. 

In  regard  to  the  question  of  sentence,  we  are  asked  to 
take  account  of  matters  which  are  said  to  have  occurred 
since  the  date   of  il  urate's    original     conviction,   and 

/.  l.  r  .  mi  c 
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which  are  therefore  not  established  by  the  record  before  us. 
It  is  alleged  that  the  girl's  husband  divorced  her  some  ten 
days  before  the  appeal  was  disposed  of  in  the  Sessions  Court, 
and  that  she  las  been  veiy  recently  married  again  to  the 
respondent  Miran  Bakhsh.  A  petition  has  been  presented  to 
us  puipoiting  to  be  on  behalf  of  ihe  girl,  and  we  are  asked 
to  take  a  lenient  view  of  the  offence  in  her  interests.  We 
regret  that  we  are  unable  to  do  so.  In  the  first  place  there 
is  a  counter-petition  befoie  us  by  the  girl's  mother  represent- 
ing that  she  is  entirely  opposed  to  the  alleged  remarriage 
or  to  any  condonation  of  the  offence,  and  in  the  second 
plaoe  there  is  much  to  be  said  for  the  contention  of  the 
learned  Government  Advocate  that  the  alleged  remarriage 
effected  during  pendency  of  the  present  appeal  aggravates 
rather  than  condones  the  offence  of  Miran  liakhsh.  We  think 
that  in  any  case  our  proper  course  is  to  take  the  offence  as 
it  stood  proved  before  the  Magistrate,  and  we  do  not  con- 
sider the  main    sentences   passed    by  him   excessive. 

The  appeal  is  accordingly  accepted.  The  order  of  acquittal 
in  the  Sessions  Court  is  reversed.  The  convictions  of  Miran 
Bakhsh  under  Section  366,  Indian  Penal  Code,  and  of  Muham- 
mad Din,  under  Section  368,  aie  restored.  The  sentences 
of  imprisonment  for  periods  of  four  and  three  years,  respectively, 
are  restored,  snch  sentences  running  from  the  20th  February 
1905.  The  only  change  made  is  that  the  additional  6ne  of 
Es.  50  on  Miran  Bakhsh  is  remitted  as  being  an  unneces- 
sary and  unsuitable  form  of  further  punishment. 

Appeal  allowed. 


Betisio*  Side, 


No.  61- 

Before  Mr.  Justice  Reid. 

BANWARI  LAL,— PETITIONER, 

Versus 

KING-EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Revision  No.  837  of  1905. 

Punjab  Municipal  Aetf  1891,  Section  92 — Sanction  to  build — Necessity 
to  commence  building  within  the  period  fixtd  by  clause  (6)  of  Section  92, 
meaning  of. 

Eeld,  that  where  a  person  after  obtaining  permission  under  Section 
82  of  the  Punjab  Municipal  Act  commenced   building  within   the    period 
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fixed  by    clause  (6)  of   that   section,  it  is  not  obligator v  for  him  t  >  p.-oco  -d 
with  th«  building  until  completion. 

He  is  at  liberty  to  commence  and  finish  each  aep irate  part  of  the 
building  as  sanctioned  at  any  time,  thereafter  convenient  to  him,  provided 
he  has  commenced  some  part  of  the  building  operations  within  the  period 
of  one  year  from  the  date  of  sanction. 

Petition  for  revision  of  the   order  of  W.  A.  L>=-Ti^^ijnal,  Esquire, 
Sessions  Judge,  Umballa  Division,  dated  3rd  June  1905. 

Shadi  Iial,  for  petitioner. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J. — This  is   an  application  to   set  aside  a  conviction  19th  October  1905} 
and    sentence   under    Section    169   of   the    Municipalities    Act, 
XX  of  1891. 

The  admitted  facts  are  that  in  1S89  the  petitioner 
obtained  from  the  Mnnicipal  Committee  sanction  to  build 
certain  balconies  to  his  house,  that  he  commenced  building 
within  a  year  of  the  date  of  sanction,  that  he  disc  mtinued 
building  until  1904,  when  he  recommenced  building  and 
applied  for  a  fresh  sanction  which  was  refused.  The  Courts 
below  have  found  that  the  sanction  granted  in  1889  had 
expired  in  1904,  and  that  the  building  in  the  latter  year  was 
therefore  without  sanction. 

I    am    unable    to   concur    in     this    decision.     The  budding 
for    which    sanction    was     granted   was    one,   aud    it     cannot, 
in    my   opinion,    bo    held     that    Section   92   (6)    of   the    Act, 
the  provision   relied   on,   though    sanction   was   granted   and 
building   commenced   before  the   Act  of  1691  came  into  force, 
makes  it  obligatory   to  complete   the   building   within  a  year 
or  even   to  commence    each     separate  part  of   the   buildin  r 
in   this  caso  each   separate     balcony   or     part     of   a    balcony 
within   a   year.     The  fresh   application    for  sanction  does  not 
affect   the  case.     Penal     statutes   must   be  construed  strict'y, 
and   counsel    for   the    Crown   has   been    unable   to    point     out 
any  rule   of  law   that  the   building  must  be  complete  within 
any  particular  or  a  reasonable  time.     Neither  judgment  contiius 
any   suggestion    that   the  land    under  the    lulconies    was   sold 
by   the  petitioner   to   the   Municipal  Committee  after   sanction 
was     granted.     If   the     balconies    now     cause    inconvenience 
they   should   bo  acquired    by    the   Committee  under   the  Land 
Acquisition    Act  or  aDy  other     provision  of  law  on  payment 
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of  compensation  or  otherwise,  it  is  open  to  the  Committee  to 
take  steps  in  that  direction. 

The  conviction  cannot,  in  my  opinion,  be  maintained, 
and  it  and  the  sentence  are  set  aside.  The  fine,  if  realised, 
•will  be  refunded. 

Application  alloived . 
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A 

ACTS:— 

XVqf  1877— See  Limitation  Act,  1577. 
XIV    of  1832-See  Civil  Procedure  Code,  I8tf2. 
XVI  of  1887— See  Punjab  Tenancy  Act,   1887. 
XFJ7o/,I887-See  Pwyao    Land  Revenue  Act,  1887. 
XTlIuf  1900— See  Punjafc    Alienation  of  Land  Ad,  1900. 
APPEAL. 

1.  PM>j/a6  Tenancy  Act,  1887.  Sections  80  (Z>),  88— Jppea/  /rom 
orcZer  0/  rewind  patted  by  a  <  an  Appelate  Coutt — Civil 
Procedure  Code,  1882,  Sections  »,  ,>9.— IMd,  that  an  appeal 
from  an  order  of  remand  made  under  Section  562  of  the  Code  of 
Civil  Procedure  bj  a  Collector  as  an  Appellate  Court  lies  to  the 
Commissioner  under  Section  80  (*■)  of  the  Punjab  Tenancy  Act.  Kali 
Das  v.  Brahman 

2.  Appeal— Appeal  egaiiuH  an  order  under  s  'Ion  98,  Punjab 
Tenanry  Act,  sanctioning  an  applica'ion  for  leave  to  refer  a  pa' ty  in 
Civil  Court— ■<U»nprtviry  of  suit  on 
merits —  Punjab  Tena  18S7,  BacttO*  93  (!)  — 'lell  that  an 
Appellate  Court  wiiei  hiring  an  aprievl  au  orler  un  lor 
Section  98  (1)  of  the  Paajib  Tenancy  toning  *a  application 
for  leave  to  r  i-t  m!  oomp3tent  to 
decide  th*  suit  on  merits,  hut  is  bound  to  confine  itself  to  the  question 
whether  the  sanction  '.vl  been  properly  giren  or  nit.  GriSOA  SltfOI 
v.  Bapar-ud-dix 

C 
CIVIL  PROCEDURE  CODE,  1882. 
rios  588  (28). 

An  18  -  paml  bu  a  QoVt 

as  Ait,    18*7,    81  -  1 

(6).  88. 

See  Appeal,  iYo.  I  ...  .„  ...  „, 


No. 
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No. 
E 
EJECTMENT. 

Landlord  and  tenant — Liability  to  ejectment  on  the  ground  of  non- 
payment  of  rent — Plea  of  abtenct  of  such  condition  —  "Punjab  Tenancy  Act, 
1887,  Section  41. 

See  Landlord  and  Tenant,  Ko.  3  ...  ...  ...         10 

ENHANCEMENT  OP  RENT. 

Landlord  and  tenant — Enhancement  of  rent — Suit  by  a  majority  of 
joint  propriety's — Punjab  Tenancy  Act,  1887,  Section  24 

See  Parties         ...  ...  ...  ...  ...  3 

J 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURT. 

Jurisdiction  of  Civil  or  Revenue  C  ■nrt — Suit  for  mesne  profits 'Suit 
T)i/  u  mortgagee  entitled,  to  possession  under  Jiis-  mortgage  —  Suit  ly  n 
co-sham-  for  share  of  profit*— Punjab  Tenancy  Act,  1,-87,  Section  77  (3) 
(k). — A  anit  by  the  plaintiff  for  mesne  profits  of  certain  land  in 
possession  of  the  defendants  on  the  allegation  that  a  share  of  the 
profits  of  the  estate  was  due  to  him  under  the  terms  of  his  mortgage 
by  which  the  proprietary  posspssion  had  been  agreed  to  be  trans- 
ferred to  him,  held  to  be  a  suit  by  a  co-sharer  for  a  sh-uo  in  the 
profits  of  the  holding  within  the  meaning  of  Section  77  (3)  (k)  of 
the  Punjab  Tenancy  Act,  1887,  and  cognizable  by  a  Revenue  Court. 
Maya  Das  v.  Jowala  Saiiai  ...  ...  ...  ...  9 


LANDLORD  AND  TENANT. 

1.  Enhancement  of  rent— Suit  by  a  majority  of  joint  pro- 
prietors— Punjab  Tenancy  Act,  1887,  Section  24 

See  Parties' 

2.  Punjab  Tenancy  Act,  1887,  Section  14— Status  of  mortgagee 
after  obtaining  formal  possession  through  Civil  Court  against 
person  in  possession  of  such  property  —  Right  to  receive  payment 
fo  use  and  occupation. 

See   Punjab  Tenancy  Act,  1887,  Section  14  ... 

8.  Landlord  and  tenant  — Ejectment—Liability  to,  on  the  ground 
of  non-payment  of  rent — Plea  of  absence  of  such  condition — 
Punjab  Tenancy  Act,  1887,  Sectional.-*'  B  "  mortgaged  bis 
land  to  "  A."  The  cultivating  possession  was  left  with  "  B  "  who 
undertook  in  lieu  thereof  to  pay  "  A  "  a  fixed  rent  with  a  proviso 
that  in  case  of  failure  to  pay  the  rent  the  mortgage  would  ho 
foreclosed.  Subsequently  "  B  "  mortgaged  a  portion  of  the  land 
to  "  0."  "  A  "  sued  to  eject  "  B"  and"  C  "  on  the  ground  of  non- 
payment of  rent.    The   first  Court  decreed   the  claim.     Ou   appeal 
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No. 
the  Collector  maintained  the  decree  with  respect  to  "  B,  "  but  as 
regards  "  C, "  held  that  he  could  not  be  treated  as  plaintiff's  tenant, 
and  that  the  claim  as  regards  him  was  therefore  not  cognizable 
by  a  Revenue  Conrt.  On  further  appeal  the  Commissioner,  while 
finding  that  the  relation  of  landlord  and  tenant  did  exist,  dismissed 
the  claim,  on  the  ground  that  in  ths  deed  of  mortgage  which 
secured  cultivating  possession  to  "B"  there  was  no  condition 
providing  for  his  ejectment.  The  plaintiff  thereupon  applied  for 
revision. 

Held,  that  "  C  "  being  only  a  successor  in  interest  of  "  B,"  the 
relation  of  landlord  and  tenant  subsisted  between  "  A  "  on  the  one 
hand,  "  B  "  and  "  C  "  on  the  other,  and  that  the  right  to  eject  a  tenant- 
at-will,  being  an  inherent  right  of  the  tenure,  it  was  not  excluded 
by  the  special  remedy  which  the  deed  of  mortgage  provided.  Raima 
Mal  v.  Sheko  ...  ...  ...  ...  ...         10 


LIMITATION  ACT,  1877. 
Section'  5. 

See  Review 

Aiitici.f.  120. 

Limitation— Irregular  transfer  of  right  of  occupancy— Suit   by 
landlord  for  possession  after  cancellation  of  sale. 

See  Occupancy  Rights,  No.  1 

M 

MORTGAGE. 

•2.    Punjab  Tenancy  Ad,  1887,  Sections  9,  57— Mortgage  of  occu- 
pancy rights— Bight  of mortgagee  after  death   of  mortgagor— Bight 

of  occupancy  cannot  b><  acquired  by  mere  lapse  of  time. 

See  Occupancy  Rights,  No-  2. 

0 

OCCUPANCY  RIGHTS. 

1.  Limitation— Irregular  transfer  of  right  of  occupancy — Suit  by 
landlord  for  possession  after  cancellation  of  sale— Limitation  Act, 
1877,  Schedule  II,  Article  120— Transfer  to  one  <>j  several  landlords— 
Locuastandi  of  other  landlords  to  contest  such  alienation — Punjab 
Tenancy  Act,  1887,  Section  GO.— Held,  that  tho  period  of  limitation 
applicable  to  a  suit  under  Section  GO  of  tho  Punjab  Tenancy  Act  for 
the  cancelment  of  a  voidable  transfer  of  a  right  of  ocenpancy  is  six 
years  under  Article  120  of  tho  second  Schedule  to  the  Limitation 
Act,  1877. 
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Held,  also,  that  an  alienation  of  a  right  of  occupancy  by  a  tenant 
to  one  of  several  landlords  does  not  bind  the  otber  landlords  -whoso 
consent  is  not  obtained.  They  are  entitled  to  contest  such  alienation 
as  being  invalid  by  reason  of  its  having  been  effected  without  their 
previous  consent.     Kcria  v.  Nanak 

2.  Punjab  Tenancy  Act,  1887,  Sections  9,  57 — Mortgage  of  occu- 
pancy rights —  Bight  of  mortgagee  after  death  of  mortgagor—  Right 
of  occupancy  cannot  be  acquired  by  mere  lapse  of  time. — Held,  that 
the  interest  of  a  mortgagee  in  possession  of  occupancy  rights  censes 
with  the  death  of  the  mortgagor,  and  that  his  subsequent  occupation, 
however  long  it  may  be,  could  only  be  regarded  as  that  of  a  tenant- 
at-will. 

Mere  length  of  time  does  not  create  an  occupancy  right,  as  such 
a  right  can  only  be  acquired  in  one  of  the  ways  described  in  the  Ten- 
ancy Ac!.     Shib  Sahai   vt   His    Highness   Maharaja  Balbir  Singh  qp 

.,t  Ml 


PARTIES. 

Landlord  and  tenant— Enhancement  of  rent — Suit  by  a  majority  of 
joint  proprietors— Punjab  Tenancy  Act,  1887,  Section  24. — Held,  that  a 
suic  against  an  occupancy  tenant  for  enhancement  of  rent  brought 
by  the  majority  of  joint  proprietors  as  representing  the  proprietary 
body  is  maintainable,  especially  where  the  minority  is  indifferent  or 
has  not  shown  any  interest  in  the  matter. 

As  a  general  rule  it  is  not  essential  that  all  the  co-sharers  must 
join  in  such  an  action.     Gurdit  Singh  v.  Ganpat 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Punjab  Alienation  of  Land  A't,  1900 — Status  of  a  member  of  an 
agricultural  tribe  after  entering  into  a  religious  order  qua  ancestral  pro- 
perty inherited  by  hihi  as  such. — Ht-ld,  that  a  member  of  an  agricultural 
tribe  is  not,  by  entering  into  a  religious  order,  exempted  from  the 
restrictions  on  his  power  of  alienation  imposed  by  the  Punjab 
Alienation  of  Land  Act  qua  the  property  inherited  by  him  from  his 
ancestors.     Sant  Ram  v.  Sardp  Das 

PUNJAB  LAND  REVENUE  ACT,  1887. 
Skction  37. 

Records  of  rights — Variation  of  en  tries  in  records  when  the  matter  is 
in  dispute.— Held,  that  it  is  beyond  the  scope  of  mutation  proceedings 
to  alter  an  entry  in  the  records  of  rights  with  regard  to  tho  pay- 
ment of  rent  when  the  matter  is  in  dispute.  Gujab  Khan  r.  Amir 
Baz 
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PUNJAB  TENANCY  ACT,  1887. 
Section  9. 

And  Section  'gage   of  occupancy  rights — Eight    <  f  mortgagee 

after  death  of  mortgagor. 

See  Occupancy  Fights,  Xo.  2       ...  ...  ...  t  g 

Stcnon  14. 

Punjab  Tenancy  Act,  1887,  Section  14 — Status  of  mortgagee  after 

oht'1  '  mat  possession  through  CitU  Court  ajainst  per. son  in 

■i  of  such  property — Right  to  receive  payment  for  use  and 

occupation.— /IeW,  that  a  mortgagee,  who  bad  obtained  formal  p< 

sion  in    execution  of   a  Civil  Court    decree,    must  be    regarded  as    the 

landlord    within   the    meaning  of  Section   14   of  the  Punjab  Tenancy 

Act   entitled  to  receive  payment  from  the  person  in    possession  of  that 

land    tor   the   use   and     occupation   thereof.  Mm,   Chani*    v.    Mcl 

Chanp  ...  ...  ...  ...  ...  ,tt  Q 

Section  24. 

L  .  nani  —  Enhancement  of  rent — Suithg  a  majority 

tint  proprietors. 

Parti>*  ...  ...  ...  ;) 

Section  41. 

Landlord  and    tena  bUity    to,  an  the  ground 

of  non-p  tyment  t  <  of  ahsei  -h  condition. 

See  Landlord  and  Tenant,  No. 3  ...  10 

Section 

Limitation — Tr regular  transfer  of  right  of  occupancy — Suit  by 
landlord  for  possession    after  canceUt  tie— 'Limitation  Act, 

1-77      $     !  :■•/.  II.  Articl    120— Transfer  to  om    of  several  land- 
lord*—Locus  standi  r  landlord  lest  sue)  alienation. 

ey  Rights,  A  ...  ...  7 

I  77  (:'>)  k. 

Suit  for  mesne  profits-  Suit  by  a  mortgagee  entitled  to 

his    mort>jag>  —Suit  by   a   co-sl  a  share   of 

profits, 

•rt  ...  g 

HON  80  (6). 

—Appeal  from   order  ofrema  »  \,;. 

{pp'll  ate  Court— Civil  Procedure  Code,  1882,  Sections 
58  8  39. 

Sec  —BevenvejNo,!         ..,  ,.,  B i 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Recoid." 


Section  82. 

Review  -Second  application  for — 
See  Re  vie  tv 

Section  98. 

Appeal  against  an  order  under  Stction  98,  Punjab  Tenancy 
Act,  sanctioning  an  application  for  leave  to  refe<-  a  party  to  Civil 
Court— Competency    of  Apfellate    Court    to  decide  the    suit    on 

merits. 

See  Appeal —Revenue,  No,  2 

R 

RECORDS  OF  RIGHTS. 

Variation  of  entries  in  record*  lohenthe  matter  is  in  dispute. 

See  Punjab  Land  Revemie  Act,  1887,  Section  ,37 

REVIEW. 

Revieiv— Second  application  for— Sufficient  cause  foi  delay— Pun}  ^h 
Tenancy  Act,  1887,  Section _  82,  Limitation  Act,  1877,  Section  5.— Held, 
that  the  Financial  Commissioner  is  competent  to  receive  and  entertain 
a  second  application  for  review  under  the  provisions  of  Section  629, 
Civil  Procedure  Code,  and  Section  88  of  the  Punjab  Tenancy  Act,  even 
when  presented  long  after  the  period  of  limitation  prescribed  for  such 
purposes,  especially  where  the  party  seeking  redress  was  prevented  from 
filing  his  application  not  by  any  omission  on  his  part  but  by  the 
disagreement  of  the  Civil  nnd  Revenue  Courts.  Maya  Das  v.  Jowala 
Saeai 


No. 


REVENUE  JUDGMENTS. 

No.  1- 

Btfvrethe  Oon'ble  Mr.   T.  Gordon  Walker,  CS-I , 

Financia I  G-j mm issioner. 

KALI  DAS  AND  OTHERS.— (Defendant*),— 

APPELLAK 

fApPtLLA  DB. 

BRAHMAN  AND  OTHERS, -(Pladjtif re),— RESPOND- 
ENTS. 

Aj  peal  No.  I  of  1904-05.  * 

Punjab    Tenancy   Act,   IbbT,  Sections    80    (6),  88— Appeal  from    order 
I  by  a  Collector  as  an  Appellate  Court— Civil  Procedure  Code, 
■18),  580. 

Held,  that  an  appeal  from  an  order  of  remand  made  under  Section  562 
of  the  Code  of  Civil  Procedure  by  a  Collector  as  an  Appellate  Court  lies 
to  the  Commissioner  under  Section  80  (6)  of  the  Punjab  Tenancy 
Act. 

Furih         ,  -Hector  of  the   Kangra 

District,  dated   12th  October  1904. 

Sohan  Lai,  for  appellants. 

Shelverton  and  Sundar  Das,  for  respondents. 

Plaintiff  instituted  a  suit  for  the  ejectment  of  the  defend- 
ants which  was  dismissed  by  the  Assistant  Collector  on  a  pre- 
liminary point.  On  an  appeal  from  that  decree  the  Collector 
differing  from  the  Court  of  first  instance  accepted  the  plaintiffs' 
appeal  and  remanded  the  case  to  the  original  Court  for  deci- 
sion on  the  merits.  The  defendants,  under  Sections  588 
(28)  and  589,  Civil  Procedure  Code,  preferred  a  further  appeal  to 
the  Financial  Commissioner. 

The  first  question  for  consideration  was  the  interpretation  of  . 
ion  80  (&)of  the  Punjab  Tenancy  Act,  an. J  whether  an  appeal 
i    an   order    unfit  _'    lies    to    the   Commissioner 

rovided  by  Section  80  (6)  or  to  the    Financial   Commissioner 
(2S)  and  589,  Civil  Procedure  Code. 

At  the  first  hearing  the  order  of  the  Financial  Commissioner 
Ifl  follows  :  — 

Commissioner. — A  preliminary  poiut  arises  in    l\th  May  1905 
these  appeals   (1  to  6)    whether  the  appeal   lies  to   this   Court 

•  Cases  Noa.  2  to  C  of  1904-05  disposed  of  by  the  judgment  in  this  cast 
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or  to  that  of  Commissioner—  see  Sections  SO  (o)  and  88  (2)  of 
the  Punjab  Tenancy  Act  and  Sections  588  (28)  and  589,  Civil 
Procednre  Code. 

Appellants'  counsel  asks  for  adjournment  as  he  is  not  pre- 
pared to  argue  the  point.  I  adjourn  the  case  subject  to  pay- 
ment of  Rs.  20  to  respondents  as  costs  of  this  hearing. 
Another  date  will  be  fixed. 

At  the  final  hearing  the  following  judgment  was  delivered  : — 
2oth  August  190.r>.  The  Financial  Commissioner. — Mr.  Eohan  Lai  is  not  prepared 
to  support  the  contention  that  the  appeal  in  these  cases  lies 
to  this  Court— see  my  note,  dated  Uth  May  1905.  It  seems  to  me 
that  the  only  possible  interpretation  of  Section  SO  (ft)  of  the 
Punjab  Tenancy  Act  is  that  when  a  Collector  as  a  Revenue 
Court  passes  a  judicial  order  the  appeal  lies  to  the  Com- 
missioner. 

The  matter  being  provided  for  in  the  Act,  Section  88  (2) 
does    not   make   the    Civil    Procedure  Code  applicable. 

I  accordingly  direct  that  the  appeal  be  returned  for  pre- 
sentation in  the  Court  of  the  Commissioner  of  the  Division. 

Appeal  returned. 

No.  2- 

Before  theHorible  Mr.T.  Gordon  Walker,  C.'S.L, 

Fi n a  ii  rial  Comm i snort  er. 

JGANGA  SINGH,— (Plaintiff),— A PPELLAN  T, 
\  ersus 
BADAR-UD-DIN  AND   OTHERS,— (Defendants),— 
RESPONDENTS. 

Appeal  No.  8  of  1904-06.* 

Appeal— Appeal  against  an  order  under  Section  98,  Punjab 
Tenancy  Act,  sanctioning  an  application  for  leave  to  refer  a  parly  tc 
Civil  Court- Competency  of  Appellate  Cow  t  to  decide  the  suit  on  merits- 
Punjab  Tenancy  Act,  1887,  Section  98  (I). 

Held,  that  an  Appelate  Court  when  hearing  an  appeal  against  an 
order  under  Section  C8  (1)  of  the  Punjab  Tenancy  act  sanctioning 
an  application  for  leave  to  refer  a  party  to  Civil  Court,  is  not  competent  to 
decide  the  Knit  on  nieritB,  hut  is  bound  to  confine  itself  to  the  question, 
whether  the-  sanction  hadbeen  properly  given  or  not. 
Appeal  from  the  order  of   A.   Meredith    Esquire, 

Rawalpindi  Division,   dated  Ut  November  1904. 
RoshanLal,  for  respondents. 


*  Appeal  No.  9  of  1904-05  was  also  disposed  of  by  the  judgment  in  this  case. 
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The   presiding  officer    of    a  Revenue   Court  (an     Assistant 
•ctor)     in     a     suit     before     him     I  a    vcudee    of   a 

right     of   occupancy    and   the  landlord   for     a    share     of     the 
crops,   with     the     previous    sanction     cf    the     Collector    under 
:on    98    of    the    Puajab    Tenancy   Act,  required    the     land- 
to   institute   a    suit   in    the  Civil   Court   for   the    purpose 
of   obtaining     a   decision   that    the     entry     in     the      plaintiff's 
fa^or   by    reason  of    its   being   based    on    an    illegal    transfer 
wrong.     The     defendant    appealed   to   the    Commissioner 
against  the  order  of  the  Collector  who  went    into   the   merits   of 
the  suit  and  dismissed  it. 

m 

On    further  appeal   having  been    preferred   by  the  plaintiff 
ust  the  above  order  the  judgment  of  the  Financial   Commis- 
sioner was  as  follows  : — 

The  Financial  Comm:  -This  and  Appeal    No.   9  may 

be  disposed  of  in  one  order. 

The  suit  was  pending  in  the  Court  of  the  Assistant 
Collector  who  applied  to  the  Collector  under  Section  98  (!) 
of    the    Punjab   Ten  r  Eor   sanction  to  refer  the  defend- 

ant to   the  Civil  Court.     By  order,  dated  25th  July  J904,   the 
Coll  ve  the  permission,   and    th  .at    Collector   by 

order,  dated   2nd    An  I  accordingly  referred  defendants 

ie  Civil  Court. 

The    defendants   appealed    to   the   Commissioner   from  the 
order   of   the   Collector,   dated    25th .  Jul j  1905,  and  it    is  clear 
that   the   only   question   that   could   come    before   the  Comn 
sioner  on    tha  whether   the    sanctiou    had    bt 

properly   given   or   not.     i  I   confining   himself   to    this 

question   the   Commissioner    went   into  the   merits   of   the  suit 
(v-hieh    was  still    pending   before  tant  Collector),  and 

dismissed   it.     Obviously    lie   had  no  jurisdiction    to  decide    the 

is   not   n  under  the    circon 

the  »'d 

rem  the   language   ot  enough, 

idable  at    th  E  the   landlord."'    if   the    landl 

e   the    transfer   doclared     void  thi  a 

1    defence.     On  >f   the    section  it 

clearly  for  the  landlord  t;>   prove   that   this  particul 

.  jid,   and   to  it    as     u 

bhowu  to  be  contrary  to  the  law  is  iucon 
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It  seems  doubtful  if  an  appeal  lny  from  the  sanction 
given  by  the  Collector  under  Section  98  (1).  The  order 
actually  referring  to  the  Civil  Court  was  passed  by  the 
Assistant  Collector.  No  doubt  the  sanction  could  be  revoked 
on  revision  here.  In  this  particular  case,  I  think  that  the 
sanction  was  rightly  given  by  the  Collector,  and  the  order  that 
I  pass  is  this  : — 

I  accept  the  appeal  from  the  decree  of  the  Commissioner 
dismissing  the  suit,  nnd  dismiss  the  appeal  to  the  Commissioner. 
The  Collector's  sanction  and  the  order  of  the  Assistant  Collector, 
dated  2nd  August  1904,  will  stand  ;  but  tha  Assistant  Collector 
should  no  doubt  give  a  further  period. 

Appeal  allowed. 

No- 3- 

Before  the  Hon'ble  Mr.  T.  Gordon  Walker,  C.  S.  I., 

Financial  Commissioner, 

GURDIT  SINGH  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

Versus 

GANPAT  AND  OTHERS, -(Defendants),— 

RESPONDENTS. 

Appeal  No.  10  of  1904-05. 

Landlord  and  tenant — Enhancement  of  rent — Suit  by  a  majority  of  joint- 
proprietors — Punjab  Tenancy  Act,  1887,  Section 24. 

Held,  that  a  suit  against  an  occupancy  tenant  for  enhancement  of 
rent  brought  by  the  majority  of  joint  proprietors  as  representing  the 
proprietary  body  is  maintainable,  especially  where  the  minority  is  in- 
different or  has  not  shown  any  interest  in  the  matter. 

As  a  general  rule  it  is  not  essential  that  all  the  co-sharers  must  join 
in  such  an  action. 

Sharifulla  v.  Jamal  Khan  (1)  and  Snbe  Khan  v.  Eahmal  Ali  (*), 
referred  to. 

Appeal  from  the  order  of  li.  E.  Ynunghuisband,  Esquire,  Com- 
missioner, Jidluudur  Division,  dated  4//t  November  190L 
Gobind  Ram,  for  appellants. 
Gurcbaran  Singh,  for  respondents. 

The  facts  of  the  case  are  fully  set  out  in  the  following 
judgment  delivered  by 

2\H  August  1905-  The      Financial      Commissioner. — The     Commissioner     has 

dismissed   the   suit  on   the  preliminary    point   that  it    was  not 
(')  77  P.  R.,  1883.  (»)  1  P.  fl.,4895,  li 
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maintainable   for   the   reason  that  all   the    proprietors  did   not 
claim  enhancement.     I  thiuk  he  is  wrong. 

Of  the  proprietors,  29  brought  the  suit  against  1 1  tenants, 
and  they  added  the  25  remaining  proprietors  (co-sharers)  as 
nominal  defendants.  Of  the  latter  nine  applied  in  the  first 
Court  to  be  made  plaintiffs,  and  this  was  done,  while  five  put 
iu  a  statement  that  they  did  not  wish  to  have  the  tenants' 
rent  enhanced.  The  point  on  which  the  Commissioner  h:>s 
decided  the  case  was  taken  in  his  Court  and  not  in  tho 
first  Court,  and  it  seems  doubtful  if  it  could  be  so  taken 
with  reference  to  Section  34  of  the  Civil  Procedure  Code. 

Apart  from  that,  it  is  argued  that  the  decision  of  1889 
acts  as  res  judicata  (Section  13,  Civil  Procedure  Code).  The 
ground  on  which  that  suit  was  dismissed  was  that  all  the 
co-sharers  were  not  suing.  That  suit,  like  the  present,  was  dis- 
missed on  a  preliminary  point,  the  same  as  that  now  raised  and 
not  on  the  merits.  Section  13,  Civil  Procedure  Code,  does 
not  apply,  and  it  is  futile  to  argue  that  tho  proprietors 
are  barred  for  all  time  from  suing  for  enhancement,  unless 
they  can  persuade  the  entire  body  of  proprietors  to  join  in 
the  suit. 

But  the  main  argument  is,  that  a  suit  for  enhancement 
can  only  be  maintained  if  it  is  brought  by  all  the  land- 
lords (Section  4,  Punjab  Tenancy  Act).  This  is  the  ground 
on  which  the  Commissioner  has  based  his  decision.  The  Commis- 
sioner does  not  quote  any  of  tho  "  decisions  of  the  higher  Court  " 
which  support  his  view,  but  he  probably  refers  to  Sharif  alia  v. 
Jamal  Khan  (l).  To  accept  this  view  absolutely  would  lead  to 
the  result  that  if  one  co-sharer  out  of  100  did  not,  for  any 
reason,  join  in  a  suit  for  enhancement  of  rent,  the  remaining 
99  could  not  sue. 

It   is  argued  that,  when  some  of   tho  co-sharers  will  not  join 
In    i     suit    for    enhancement    of     rent,     the    remedy   of  those 
,ing    enhancement   is     to    institute    partition     proceedings. 
In    this   connection    1    may   refer    to    8ul      Kka       v.    Uahmat 
Ali  {').     The  ultimate    result   of    th.,  appears   to  havo 

u  that  all  t lie  co-sharers  agreed  to  suo  for  ouhancement,  and 
partition   was  avoided    in  that    way.     No  goueral  principle 
laid    down.     Iu    t.he    ease   flirt    quoted    above    tho   t 
appear    to    have   been     that     one   out     of   four    co-proprietors, 
with    equal    shares    in    a    joint     holdi:  i    the   tenant  for 

ment,    the     other    tin  ing    to  join   in    the  suit. 

71  P,  B.,  1883.  1  P.  B„  1885,  Rev. 


Revision  Side, 
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It  was  held  that  the  suit  must  fail  because  the  landlord  was 
not  the  plaintiff  alone,  bat  the  plaintiff  and  his  co-proprietors 
jointly.  In  the  present  case  we  have  the  whole  proprietary 
body  as  landlords,  and  ail  but  an  insignificant  minority 
either  actually  sue  for  enhancement  or  are  indifferent.  I  do 
not  think  that  the  ruling  in  Sharifulla  v.  Jamal  Khan  could 
be  held  to  go  beyond  the  particular  facts  of  that  case,  or  to 
lay  down  that  perfect  unanimity  in  a  case  such  as  the  present 
was  necessary  before  a  suit  could  be  maintained.  The 
landlord  in  the  present  case  is  the  whole  proprietary  body 
and  I  hold  that  the  plaintiffs  ate  entitled  in  the  special  cir- 
cumstances of  the  case  to  sue  as  representing  the  proprietary 
body. 

I  accept  the  appeal,  and  remand  the  case  to  the  Court 
of  the  Commissioner,  under  Section  562,  Civil  Procedure  Code, 
for  decision  of  the  appeal  to  him  on  the  merits. 

Appeal  allowed. 


No-  I- 
Before  the  Hon'ble  Mr.  T.  Gordon  Walker,  C.  8.  1., 
Financial  Commissioner. 

GUJAR  KHAN,—PETITIONER, 

Versus 
AMIR  BAZ,- RESPONDENT. 

Revision  No.  LOS    of  l(J04-05. 

Records  of  rights —  Variation   of  entries  in-  records    whan  the   mat; 
in  dispute — Punjab  Land  Revenue  Act,  1887,  Sectional. 

Held,  that  it  is  beyond  the  scope  of  mntation  proceedings  to  alter 
an  entry  in  the  records  of  rights  with  regard  to  the  payment  of  rent  when 
the  matter  is  in  dispute. 

Revision  from  the  order  of  the  Hon'ble  J.  M.  Douie,  Settle- 
ment Commissioner,  Punjab,  dated  I'Sth  October  1901. 
Ou  the  petition  of  an  occupancy  tenant  the  Settlement 
Naib  Tahsildar  varied  the  entry  with  regard  to  the  payment  of 
rent  of  his  holding  from  half  batai  to  chaJcota,  on  the  ground  that 
since  last  settlement  he  was  in  fact  paying  a  cash  rent.  On  appeal 
the  Settlement  Collector  differing  from  the  Settlement  Nail) 
Tahsildar,  on  the  groand  that  this  was  not  a  case  for  arbitrarily 
changing  the  rent  by  mutation  order  directed  that  the  former 
entry  of  half  produce  should  be  restored.  On  further  a 
the   Settlement  Commissioner   hold   that   a.s  it  was    sufficiently 
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proved  that  for  years  a  cash    rent  had   heen  paid,   the   order  of 
Settlement  Naib Tahsildar  was  correct,  and  that    the   entry 
should    have     been    varied    accord  present    altered 

conditions. 

The  Financial  Commissioner  passed  the  following   order  on 
MOD  side  :— 
Fixaxcial  Co-:  ■  .—I  think    that   the   Settlement    11*  May  1905. 

Officer  (Collector)  was  cle  It   is   beyond 

the  scope  of  mutation  proceedings  to  alter  an  entry  with  regard 
to  the  payment  of  en  the  matter  is   in    dispute.     Even    if 

the  tenants  have  been  of  recent  years  paying  in  cash,  that 
would  not  necessarily  affect  the  right  of  the  landlords  to  levy 
in  kind  according   to   the  i  y.     It  might  be    nothing 

more   than   a  tenr  ad    perm  rangement    befcwi 

which  did  not  affi  f.     It    could   not    be 

held  to   be  a  "  fact  proved  to  have  occurred  "   and   there   is   no 
■jnient  or  judicial  decision  (Section "37,  Land  Revenue  Act). 

le  the  order  of  Settlement  Commissioner  and   direct 
ing  entry  remain. 


No.  5- 
Before  the  Hon'ble  Mr.  T.  Gordon  Walker,  C.  8.  L, 

Financial  Commissioner. 

SANT    RAM,— PETITION  r 

^Revision  Side. 

;rp  DAS,— RESPONDENT. 

Revision  No.  4  of  1904-05. 

ib  Alienation  of  Land  Act,  1900 — Status  of  a  member  of  an  agricuU 
tribe    after     enter  i  ;!ral  property 

him  as  such. 

:nember  of   an   atjricaltu:  rinp 

intoa  :  rder,  exempted  from  the  i 

imposed    by    ( 
inherited  by  him  fron 

The    Financial   Commissioner 
under  Section  16  (1)  of  the  Punjab 
the    following  order  :— 

Tb  i»  which   a  1905. 

having  become  an  L'c;  his   land   to   another 

faqir,    Sarup    Das.     Aa  order    has    been    passed   that,  as   the 
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mortgagor  by  becoming  a  faqir  ceased  to  be  a  member  of  an 
agricultural  tribe,  the  Land  Alienation  Act  had  no  application. 
I   am  unable  to   accept  this   view. 

Reference  has  been  made  in  the  notes  on  the  cast)  to  another 
case  decided  in  Lahore  in  which  a  Jat  transferred  land  to  a  faqir, 
and  the  transfer  was  attsmpted  to  be  justified  on  the  ground  that 
the  alienee  was  a  Jat  before  he  became  a  faqir.  That  is  an 
entirely  different  case.  The  questioa  here  is  the  disability  of  the 
alienor,    not  of  the  alienee,  as  it  was  in  that  case. 

The  way  that  I  look  at  the  present  case  is  this.  The  alienor 
is  a  Jat  who  has  inherited  land,  which  would  pass  on  to  his 
natural  heirs  ;  and  the  Act  restricts  his  power  of  alienating  it. 
The  fact  of  his  becoming  or  calling  himself  a  faqir  cannot  be 
held  to  remove  the  restrictions  imposed  by  the  Act  on  his  power 
of  alienating  his  ancestral  property. 

I  accordingly    set  aside    the  order  of  the  Assistant  Collector, 
dated  22nd  April  1904,  sanctioning  the  mutation,  and   direct  the 
Collector  to  dispose  of  the  case  as  if  it  were  one  of   alienation   by 
a  Jat. 


No- 6. 

Before  the  Hon'ble  Mr.  T.  Gordon  Walker,  C.  S.  I, 
Financial  Commissioner. 

MUL    CH AND,- (Plaintiff),  -PETITIONER, 

RKTiaioN  Sidk.  <  Versus 

MUL  CHAND  &  OTHERS,— (Defendants),— 
RESPONDENT. 

Revision  No.  174  of  1904-05. 

Punjab  Tenancy  Act,  1887,  Section  H— Status  of  mo,  tgagee  after  obtain- 
ing formal  po*session  through  Civil  Court  against  person  in  possession 
of  such  property—Right  to   receive    payment  for   use  and  occupation. 

Held,  that  a  mortgagee,  who  had  obtained  formal  possession  h\  exe- 
cution of  a  Civil  Court  decree,  must  be  regarded  as  the  •'  landlord  "  with. 
in  the  meaning  of  Section  14 of  the  Pnnjab  Tenancy  Act  entitled  to  receive 
payment  from  the  person  in  possession  of  that  land  for  too  ussand  occupa- 
tion thereof. 

Petition  for  revision  of  I  lie  order  of  Captain  A.  J.  O'Brien^  Collector, 
Mianwali,   dated  26th  January  It'1 

Manohar  Lai,  for  petitioner. 


I 
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Plaintiff  in  execntion  of  a  Civil  Court  decree  for  possession  of 
land  as  mortgagee  was  pnt  in  formal  possession  thereof. 
Subsequently  he  brought  a  suit  against  his  mortgagers  and  certain 
r  persons  for  the  recovery  of  rent  for  use  and  occupation 
of  that  land  on  the  allegations  that,  as  the  defendants  after 
he  had  obtained  formal  possession  from  a  competent  Court, 
occupied  the  land  without  his  consent,  they  were  liable  to 
pay   him   the   rent   under   Section    1-4  of   the  Punjab   Tenancy 

.  The  Assistant  Collector  dismissed  the  claim  on  the  ground 
that  the  defendant  had  been  continuously  occupying  the  land 
and  had  never  been  validly  ejected  therefrom.  On  appeal 
the  Collector  upheld  the  order  of  the  first  Court,  on  the 
ground  that    as    mutation  bad   not  been  effected    in    plaintiff's 

iur,  the  relation  of  landlord  and  tenant  had  not   been  created 

•  een  the -par: 

The     plaintiff     then      applied    to    the    Financial    Commis- 
r    on    the   Revision    side.     The   following     judgment    was 
delivered  :  — 

THt  FINANCIAL  C  ner.— There  can  be    v.o  doubt  that    11  th  8eptr.  1905. 

re    wrong   in    the  view    which  they   havo 
taken    of   ihi  '      "    plaintiff   sued  and    got  a  decree 

in  the  Civil  Court  for  possession  as  mortqasree.  In  execntion 
of  decree  he  was  put  in  formal  possession  of  the  land  as 
m0I  Mutation     ought    to     have     been    effected    in   his 

favour,  an'i   the  fact    that    the  Revenue  Officers  railed  to  make 

<  ntries   in  the  revenue  papers 
i    which  under  t1  that  of 

See    Thi 
ih    (*)•     Thi  icnt     litigation    is"   really   irrelevant, 

■i     on      the    abovementi(  i 
Ijagj.  decree  of  1&9S  plaintiff  was  put  in  the    position 

of  landlord. 

The   orders   of   the   lowi  1<\  and    I 

bbe  first   I  hat   it   m 

decide!  on  the  merits  apart  from  thi  on. 
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No- 7. 

Before  the  Hon'ble  Mr.  T.  Gordon  Walker,  G.  8.  I.\ 
Financial  Commissioner. 

r  KURIA,— (Defendant),— PETITIONER, 

Revision  Side.  <  Tr 

Versus 


i 


NANAK  &  OTHERS,— (Plaintiffs),- RESPONDENTS. 

Revision  No.  45   of  1904-05. 

Limitation -Irregular  transfer  of  right  of  occupancy  -  Suit  by  landlord 
for  possession  afitr  cancellation  of  sale— Limitation  Act,  1877,  Schedule  II, 
Article  120—  Transfer  to  one  of  several  landlords — Locus  standi  of  other  land- 
lords   to  contest  such  alienation— Punjab  Tenancy  Act,  1887,  Section  GO. 

Held,  tint  the  peiiod  of  limitation  applicable  to  a  suit  under 
Section  60  of  the  Punjab  Tenancy  Act  for  the  cancelwent  of  a  voidable 
transfer  of  a  ri«ht  of  occupancy  is  six  years  under  Article  120  of  the  second 
Schedule  to  the  Limitation  Act,  1877. 

Held,  also,  that  an  alienation  of  a  right  of  occupancy  by  a  tenant 
to  one  of  several  landloids  does  not  bind  the  other  landlords  ivnose 
content  is  not  obtained.  They  are  entitled  to  contest  such  alienatiou 
as  being  invalid  by  reason  of  its  having  been  effected  without  their 
previoni    consent. 

Petition  f>  r  revision  tf  the  irdtrof  A.  Meredith,  Esquire,  Commis- 
sioner, Delhi  Division,  dated  1st  August  1904. 
Shadi  Lai,  for  petitioner. 
Rambhaj  Dat,  for  respondents. 

The  material  facts  of   the   case   appear   from  the    following 
judgment  delivered  by — > 

20th  June  1 905.  The    Financial     Commissioner. — The    facts    of    the    case 

are  given   fully   in   the  judgments  of  the  lower  Courts.     Those 

material     are:     The     land   in   dispute    is    shamilat    deh    and 

Kalian    has   or    had   occupancy    rights   in  it.     These  he   sold 

to   petitioner  Kuria  Mai,   who   is    a    co-sharer    by    purchase, 

l.c   behg    a  bania    and    the    original     owners,     Jats.     Kuria 

Mai    sued   Kalian   on   bis  deed  of   sale  (dated  25th  May  1899) 

in  the  Civil  Couit  and   got   a   decree   against   him.     But  the 

other  (Jat)   proprietors   weie   excluded   by  express  order  of  the 

Civil   Court   frcm   that  suit  and  the  decree  does  not  affect  them. 

In    1902    the    plaintiffs    (respondents    before    me)  brought    a 

suit   to   contest   a  notice   of    ejectment    served  on   them  by  the 

vendee,   Kuria   Mai,    they   being   in     cultivation  as    (nominal) 

sub-tenants     of     Kalian.     On      appeal    to    the   Collector     the 

suit    was   dismissed,     Collector   holding     that    Kuria     Mai 


.1905.]  RKVENUE  .TrDr.MFSTS— N'o.  7.  11 

yesentative  in  interest  under  the  decree  of  the  Civil  Court  of 
I  Kalian,  was  entitled  to  eject  the  sub-tenants.  Collector  added 
i  that  the  sale  was  probably  invalid,    but    it  was  for   the    proprie- 

3  to  have  it  set  aside. 

This    previous    litigation   has   no  bearing   on    the    present 
\  suit.     The  transfer   was   voidable,    not   void  ;   and  it  co-Ad  only 
!i voided    by  a  suit    in   the    Revenue   Court  (Punjab    Uncord 
11    of    1895).     The    present   suit    is    brought  by  some  of  the  Jat 
the    transfer    set     aside.     Those    who  did 
plaintiffs     were    made     co-defendants.     The    first 
rant    Collector)   gave  a    decee   declaring  the   sale 
far   as    regards  their   share  of  the  land.     On  appeal 
both    parties   the   Collector   held    that    the  sale  was  an    in- 
divisible   transaction,    and    cancelled   it    in    its   entirety.     Both 
es  appealed  to  the  Commissioner,  the  plaintiffs  (respondents 
v  e  me)  claiming  possession.     The  Commissioner  accepted  the 
appeal  of  plaintiffs  (dismissing  that    (if   defendant,    Kuria   Mai) 
and  gave  a  decree  for  possession  also. 

It   was  argued    before  me  on    the   strength    of  a    recent 
utta   High    Court   ruling   that  the   period   of  limitation  for 
,  such   a   suit   as    the   preseut     was   three    years   under    Article 
91  (/  pal  Mukerji  v.  Nil  Rat  an  Mukerji  (»)). 

But   I   see   no  reason  for  dissenting   from  the  ruling  of  the 

e  Chief  Court  in    Ram    Chand   v.     Muhammad     Khan  (-),    which 

Bias  been  followed  in  Jiican  Singh  v.  Maharaja  Jaggat  Singh  ('), 

phat  the  period   of  limitation  for  a  suit  under  Sections  60   and 

77  (3)  (6)  of  the  Punjab  Tenancy  Act  is  six  years. 

The    first   three   grounds   in   the   petition  for    revision  are 
not   supported.     It   is   not    argued   that   the    tenant  had  occu- 

y  rights  under  Section  5  and  Section  56  of  the  Tenancy  Ac 
applicable. 

regards    the   other   questions    that   arise  the   alienee  is 
e  of  the  landlords ;    but   as  regards    tho     transfer  he   must 
regarded     as     an     outsider.     An    alienation    to   him  cannot 
ect  the   rights   of  tho  other  pro]  He  has  beeu   acting 

•oughout  in  opposition  to   the    ii  of    at   all  events  tho 

t  proprietors  ;  and    there  can,  under   thu  circumstances  of  the 
'ion  of  acquiescence. 


C)  /.  L.  R.,  XXX,  Calc,  990.  (»)  135  P.  R.,  1888. 

(J)  1  P.  R,,  1898,  B«t. 
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I  agree  with  Collector  that  the  transfer  is  not  a  divisible 
transaction  and  that  it  must  either  be  maintained  or  set  aside 
in  its  entirety.  It  was  open  to  the  plaintiffs  to  bring  the 
suit  on  behalf  of  the  proprietary  body.  Bndh  Singh  v.  M than 
Singh  0). 

The  only  doubtful  point  is  as  to  the  form  of  the  Com- 
missioner's order.  He  lias  apparently  given  plaintiff  a  decree 
for  dispossession,  and  they  are  only  a  part  of  the  proprietary 
body.  It  is  also  not  clear  whether  he  has  restricted  his 
order  for  dispossession  to  the  vendee.  I  ^  ill  therefore  modify 
his  order  to  this  extent  that  a  decree  be  given  in  favour  of 
plaintiffs  for  cancellation  of  the  sale  with  possession  to  the 
proprietary  body  as  against  the  vendee,  Kuria  Mai,  who  is  now 
in  possession. 

Application   dismi 

No.  8. 
Before  the  Hon'ble  Mr.  T.  Gordon   Walker,  C.S.I., 
Financial  Commissioner. 

SHIB  SAHAI,— (Defendant),— PETITIONER, 

Versus 

HIS  HIGHNESS  MAHARAJA  BALBIR  SINGH  OF  FA  RID- 

KOTE,— (  Plaintiff)  —RESPONDENT. 

Revision  No.  180  of  1904-0."). 

Punjab  Tenancy  Act,  1887,  Sections  9,57— Mortgage  of  occupancy  right*- 
Right  of  mortgagee  after  death  of  mortgagor— Right  of  occupancy  cannot  be 
acquired  by  mere  lapse  of  time. 

Held,  that  the  interest  of  a  mortgagoe  in  possession  of  occupancy  rights 
cense  with  the  death  of  the  mortgagor  and  that  his   subsequent  occupation,- 
however  long    it  may  be,   could   only   be  regarded    as  that  of  a  tenant-nt- 
will. 

Mere  length  of  time  does  not  create  an  occupancy  right  as  such  a 
right  can  only  be  acquired  in  one  of  the  ways  described  in  the  Tenancy 
Act. 

Tetition    for   revision    of  the   order  of  Major  0.  0.    Parsons,  Col- 
lector, Delhi,  dated  \7th  January  1905. 
Girdhari  Lai,  for  petitioner. 
Kidar  Nath,  for  respondent. 

This  was  a   suit  by  the  landlord  to  recover  possession  of 
tain  land  held   by   defendant   as   mortgagee  from    an   occupancy 


(')  65  P.  R.,  18M. 
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at  who  died  without  heirs  more    than    12   years  prior   to   the 
The   main  contention  for  the  defence   was 
the  defendant  had  acquired  occupancy  rights  in  the  land 
-ion. 

Both  the   lower  Courts   finding  the   status  of  the  defend, 
since   the   death   of   the   mortgagor  as  that    of    a  tenant-at-will 
found  in  favour  of  the  plaintiff. 

The  defendant   applied  for  revision    to   the   Financial  Coni- 

aner. 

The     judgment     of    the     Financial     Commissioner    was 
follows  : — 

T11  -  admitted  in  this  case  that  17/7/  August  HX)5. 

rights   of  the  occupancy    tenant  (m 
on    his  death,  and  that   the   landlord   could    have   then   ejeel 

.  — that  is  in  1891.     B  i  that  cccupanoy 

the     m  (petitioner)    has    acquired     Buch 

by   being  allowed    to  enjoy    tl  12  years.     '1  he 

paid   is  a  full   one— about    tv.  land  revemv 

sufficient   reply    to  the  above  argument   that  occupancy    1  ights 
can     only   be  acquired    in  one  of     the   ways    described   in  the 
ncy  Act  ;  and  that    a  er  has    never  since  the  death 

the  mort_  tlian   a    tenant-at-will   it  is    not 

open   to    him  to    Eet    up    a  tit]  rse  to  that  of  his   landlord. 

Since   the  death  of  the   mortgagor-tenant,  the  petitioner 
:v   been    a   t  -will    holding   so 

plaintiff  did  not  disturb  him,  and  lapse   of  time  cannot  alter 

ton  of  acquiescent  tod 

with  oosi 

A] 


No-  9- 

Before  the  Honble  Mr.  T.  Gordon  Walker,    C.8.  L. 
Financial  Commissi 

MAYA  DAS,— (Plaiotf),— PETITIONER, 

JOWAL  A  SAHAI  &  OTHERS  ■  — 

RESPONDENTS. 
..ion  No.  101  of  1894 

juri  nue  Court  -Sail  for   mane   profits  — Suit 

by  0  mortgagee  entitled  to  possession  under  his  mortgage -Suit  by  a  co-sharer 


^  Rkyibio: 


SION   StDE. 
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for  share  of  profits — Revieio — Second  application  for — Sufficient  cause  for 
delay — Punjab  Tenancy  Act,  1887,  Sections  77  (3)  (fc),  82- -Limitation  Act, 
1877,  Section  5. 

A  suit  by  the  plaintiff  for  mesne  profits  of  certain  land  in  possession 
of  the  defendants  on  the  allegation  that  a  share  of  the  profits  of  the  estate 
was  due  to  him  under  the  terms  of  his  mortgage  by  which  the  proprietary 
possession  had  been  agreed  to  be  transferred  to  him,  held  to  be  a  suit 
by  a  co-sharer  for  a  share  in  the  profits  of  the  holding  within  the  meaning 
of  Section  77  (3)  (Jc)  of  the  Punjab  Tenancy  Act,  1887,  and  cognizable  by  a 
Revenue  Court. 

Held,  also,  that  the  Financial  Commissioner  is  competent  to  receive 
and  entertain  a  second  application  for  review  under  the  provisions  of 
Section  629,  Civil  Procedure  Code,  and  Section  88  of  the  Punjab  Ten- 
ancy Act  even  when  presented  long  after  the  period  of  limitation  prescribed 
for  such  purposes  especially  where  the  party  seeking  redress  was  pre- 
vented from  filing  his  application  not  by  any  omission  on  his  part 
but  by  the  disagreement  of  the  Civil  and  Revenue  Courts. 

Petition  for  revieio  of  the  order  of   Sir  Charles  Riviz,  Financial 
Commisnmer,  Punjab,  dated  \)th  March  1895. 

Sohan  Lai  and  Lachmi  Narain,  for  petitioner. 

Pestonjee,  for  respondents. 

The  facts  of  the  case  are  fully  set  out  in  the  following  judg- 
ment delivered  by 

28th  Septr.  1905.  ^llE     Financial     Commissioner. — The    proceedings    in    the 

Revenue  Courts  in  this  case  may  be  summarized  as  follows:— 

Plaintiff  sued  in  the  Court  of  the  Assistant  Collector, 
1st  grade,  Shahpur  District,  for  Rs.  2,400  duo  on  account  of  share 
of  produce  for  harvests  Rabi  1889  to  Kharif  1893  (ten  harvests). 
The  suit  was  dismissed  by  the  Assistant  Collector  in  his  order, 
dated  1st  May  1894,  on  grounds  which  amount  to  a  finding 
of  no  jurisdiction.  On  appeal  the  Collector  in  his  judgment, 
dated  13th  May  1894,  found  that  the  Assistant  Collector 
had  jurisdiction,  and  remanded  the  case  under  Section  562, 
Civil  Procedure  Code,  for  decision  on  the  merits.  On  further 
appeal    the    Commissioner  in   his     order,   dated    3rd   November 

1894,  held  that  the  suit  was  not  triable  by  a  Revenue  Court 
and  remanded  the  case  to  the  Collector  in  order  that  "  he 
might  give  a  decision  on  the  merits."  Plaintiff  applied  for 
revision  and  the  Financial  Commissioner  injected  this  application 
(dated  9th  March  1895)  and  lie  also  rejected  an  application 
for   rsview   of   his   order,  the    latter   order   is   dated  28th  May 

1895.  What  I  have  now  to  deal  with  is  a  second  application  for 
review,  dated  27th  January  1903. 
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Before  the  institution  of  the  present  suit  in  the  Court 
of  the  Assistant  Collector,  Shahpur,  there  was  litigation 
between  the  in  the  Civil  Courts,  the  present  plaintiff 
g  the  defendants  for  possession  as  mortgagee  and  for 
value  of  produce  (or  mesne  profits).  For  the  details  of  that 
•  it  is  only  necessary  to  refer  to  the  judgment  of  the 
Chief  Court  dismissing  plaintiff's  appeal,  dated  2ud  February 
1893  (Appellate  side  No.  6bl  of  1891).  So  far  as  the  present 
litigation  in  the  Revenue  Courts  is  concerned  the  relevant 
portion  of  that  judgment  is  where  the  Hon'ble  Judges  held  that 
the  claim  for  mesne  profits  was  only  cognizable  by  a  Revenue 
Court.  "  Assuming  that  the  plaintiff  is  entitled  under  his 
mortgage  to  the  enjoyment  of  a  share  of  the  profits  of  the 
land  in  dispute  he  would  come  uuder  the  definition  of  land- 
owner in  Section  3  (2)  of  the  Laud  Revenue  Act and    he 

would  therefore  be  a  co-shaver  within  the  meaning  of  that 
woid  in  Section  77  (k)  of  the  Punjab  Tenancy  Act.  The 
claim  for  mesne  profits  is  thus  cognizable  by  the  Revenue 
Court."  The  Judges  declined  to  make  any  declaration  under 
the  Specific  Relief  Act  with  regard  to  plaintiff's  right  to 
•e  profits  on  the  ground  that  it  was  inexpedient  to  do 
so  "with  regard  to  a  matter  within  the  jurisdiction  of  another 
Court."' 

It  may  here  be  noticed  that  after  the  unsuccessful  issue 
of  his  suit  in  the  Revenue  Courts,  plaintiff  instituted  a  suit 
iu  the  Civil  Court  (District  Judge)  on  23rd  November  1901 
for  possession  of  the  land  and  for  produce.  The  plait. t  wa3 
ltturned  with  an  order  that  the  claim  for  produce  (mesne 
profits)  should  be  struck  out  as  not  cognizable  by  the  Civil 
Court.  The  question  was  brought  before  the  Chief  Court  in 
Miscellaneous  Appeal  No.  96  of  1902,  disposed  of  by  the 
Hon'ble  Chief  Judge  in  his  order  dated  5th  Novem- 
ber   1902.     To   this  judgment  J  will  return  la 

The    present    suit     for    value   of    produce    was     instituted 
against   (1)    the  other  mor  hai   aud  Dhera  Mai ; 

and    (*2)    the    proprietor-mortgagor     Ahmad    Yar.     These    weie 
the   defendants  also  in    the    first    of   the  civil   suits    mentioned 

■Hector    in    his     judgment    quoted    at 
length   from   the  judgment   of  the  Hon'ble   Judges   in  the  16 

Several  issues  were  framed  ;  but  the  Assistant  Collector 
decided  the  case  on  a  preliminary  point,  and  dismissed 
the  suit.  It  is  not  very  clear  what  the  decision  was,  but 
apparently    the   Assistant   Collector  held   that    until     a    Civil 
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Court  had  adjudicated  definitely  on  plaintiff's  right  lie  Lould 
not  recover  in  a  Revenue  Court.  As  already  stated  the 
Collector  found  that  Assistant  Collector  had  jurisdiction 
and  remanded  the  case  to  him  for  decision  ;  bat  on  farther 
appeal  the  Commissioner  held  that  as  "  plaintiff's  claim  to 
possession  as  mortgagee  had  not  been  recognized  in  a  Civil 
Court  it  was  difficult  to  see  on  what  grounds  he  could 
come  into  a  Revenue  Court  and  claim  rent."  Commissioner 
also  referred  to  Butt  Shah  v.  Knlu  (')  in  support  of  his 
view.  But,  while  finding  that  the  case  was  not  triable  by  a 
Revenue  Court  and  setting  aside  the  order  of  Collector,  Com- 
missioner "  returned  the  case  to  the  Collector  that  he  might 
give  a  fresh  order  on  the  merits  "  (dated  3rd  November  1894). 
I  may  observe  (see  also  the  note  of  Sir  C.  Rivaz  as  Financial 
Commissioner  in  rejecting  the  application  for  revision  by  his  order 
dated  9th  March  1895)  that  it  is  not  clear  what  Commissioner 
meant  by  this  order.  The  Assistant  Collector  had  found  that  he 
had  no  jurisdiction  to  try  the  suit  and  the  Commissioner  agreed 
with  him  on  this  point. 

In  his  order  in  the  civil  case  to  which  allusion  is  made 
above  (dated  5th  November  1902)  Sir  W.  Clark  (0.  J.)  pointed 
out,  with  reference  to  Com  nissioner's  decision  (1)  that  Buta  Shah 
v.  Kalu  "  did  not  apply  to  the  claim  of  co-sharers  between 
themselves  ;  nor  (2)  did  the  fact  that  plaintiff  is  out  of 
possession  render  his  claim  for  mesne  profits  cognizable  by  the  Civil 
Court."      . 

It  is  clear  that  the  result  of  these  conflicting  decisions 
has  been  to  deprive  plaintiff  of  his  remedy  in  the  Civil  and  in  the 
Revenue  Courts.  The  present  application  for  review  (dated 
27th  January  1903)  was  filed  shortly  after  Sir  W.  Clark's  order 
(dated  5th  November  1902)  ;  and  this  was  the  only  remedy  left 
to  plaintiff  in  consequence  of  that  order. 

These  are  the  circumstances  of  the  case,  and  it  is  now 
reccssary  to  deal  with  the  arguments  before  me.  The  application 
for  review  is  made  under  Section  82  of  the  Punjab  Tenancy 
Act  ;  but  that  Section  only  applies  to  orders  of  Revenue 
Officers.  The  application  may  be  treated  as  one  under 
Section  88  of  the  Act  and  Section  629,  Civil  Procedure  Code. 
It  is  not  open  to  mo  to  review  the  order  of  Financial  Com- 
missioner,  dated  28th  May  1895,  which  rejected  an  application 
for   review.     But     it     is    open  to    me     to    review    the  order, 


(>)  4G,  2J.  R.t  1804,  F.  B. 
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dated  9t'     March    1S95   rejecting  the   petition  for    revision,  see 
,idii   Ram  Mondal   v.   Bhoianath    Bhatta    C1),   Banarti   Das 

'•i  v.  Ala  Bakh.ik  (*). 
is,  however,  argued  by  Mr.  Pestonjee  for  the  defendants 
that  the  present  application  is  iong  out  of  time  and  that 
there  i3  no  '  sufficient  c.ui se  '  within  the  meaning  of  Section  5 
of  the  Limitation  Act.  It  is  pointed  out  that  there  was  a 
delay  of  six  years  between  the  last  order  of  the  Financial 
Commissioner  and  the  institution  by  plaintiff  of  his  last 
suit  in  the  Civil  Court.  Vaman  Sakhar.tm  Joshi  v.  Malkori  (*). 
It  would  appear,  however,  from  pipers  on  the  file  that  plaintiff 
for  part  of  the  time  endeavouring  to  obtain  some  remely 
by  petition  to  Government.  Owing  to  the  conflicts  of  decisions 
between  the  Revenue  and  the  Civil  Courts,  plaintiff  has  been 
placed  in  the  position  that  he  hns  been  denied  adjudication 
of   his   claim    in  both. 

On  the  Civil  side  the  final  decision  is  that  of  the 
Hon'ble  Chief  Judge,  dsted  5th  November  1992  ;  and  the 
present  application  has  been  filed  on  27th  January  1903. 
I  think  that  under  the  peculiar  circumstances  of  the  case 
the  objection  as  to  limitation  should  not  be  allowed  to  prevail. 
Plaintiff  has  doue  his  best  to  obtain  an  adjudication  on 
his  claim.  Both  Civil  and  Revenue  Courts  have  refused 
jurisdiction.  The  Chief  Court  has  finally  decided  that  the 
Civil  Courts  have  no  jurisdiction  ;  and  it  is  now  for  me  to 
see  whether  the  order  of  the  Commissioner  of  1894  is  right,  in 
'•  of  this  f  t  of  the  Chief  Court. 

Taking    the    suit  as   one   under    Section    77     (JSr)    of    the 
Punjab    Tenancy    Act   it    is    one   "  by   a   co-sharer  in  an  estate 
or   holding    for   a  share   of   the   profits   thereof."     It   is   argu- 
ed with   reference   to   Section  4    (9)    of   the    Punjab   Tenancy 
Act  and  Section  3  (2)  of   the  Land  Revenue    Act   that  plaintiff 
is   not    a   co-sharer     within    the    meaning    of    Section  77    (<c) 
of     the    former    because    he    is     not    M  in   possession   of  the 
estate,  or  in  enjoyment  of  any  part  of   the  profits   of  the  estate  " 
(Section   3    (2)    of   the    Land   Revenue    Act).     On     the  ot  her 
side   it    is   argued    that   the    |  i   of  one    co-sharer  may 

be  on  behalf  of  the  others.  But  it  is  clear  that  this 
cpiestion  is  not  one  of  jurisdiction  ;  and  the  matter  would 
be  one  to  be  put  in  issne  and  decided  by  the  Revenue  Court 
hearing  the  suit.  It  is  not  for  determination  now  and  in 
this  Court  ;  ed    not   refer   to    the   views  expressed  on 

/.  !..  R.,  XV  Culc,  482,  (*)   54  P.  /?.,  1901,  V.  H. 

i     57  P.  /.'..  L«  (*)/.  L.  R..Xj  Bom, 
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the  point  in  the  first  judgment  of  the  Chief  Court,  (dated  2nd 
February  1893).  Those  views  would  no  doubt  be  considered  by 
the  Revenue  Court  trying  the  case.  My  conclusion  is  that  the 
suit  of  plaintiff  under  Section  77  (k)  against  the  other  co- 
sharers  for  a  share  of  the  profits  is  cognizable  by  a  Revenue 
Court,  and  that  the  orders  of  the  Commissioner,  dated  3rd  Novem- 
ber 1894,  and  of  the  Assistant  Collector,  dated  1st  May  1894,  are 
wrong,  and  should  be  set  aside. 

Tt  will  bo  observed  that  I  do  not,  find  that  plaintiff  is 
a  co-sharer.  But,  as  he  claimn  that  capacity  and  sues  in  it, 
his  suit  must,  he  entertained  by  the  Revenue  Courts.  Accord- 
ingly I  review  the  order  of  my  predecessor,  dated  9th  March  1895. 
which  rejected  plaintiff's  petition  for  revision.  The  petition 
for  revision  is  accepted  and  the  order  of  the  Commissioner, 
dated  3rd  November  1«94,  and  of  the  Assistant  Collector,  dated 
1st  May,  1894,  n re  set  aside.  The  case  is  remanded  to  the  first 
Court  for  decision  on  the  merits. 

Application  allowed. 


No.  10. 

Before  the  Eon'ble  Mr.  Thomas  Gordon    Walker,  C.  8.  7., 
Financial  Commissioner. 
I  RADHA  MAL,— (Plaintiff),— PETITIONER, 

Bstibion  Side.     )  Versus 

v.  SHERU&  OTHERS,— (Defendants),— 

RESPONDENTS. 

Revision  No.  50  of  1904-05. 

Landlord  and  tenant — Ejectment — Liability  to,  on  the  ground  of  non- 
payment of  rent— Plea  of  absence  of  kuch  condition— Pvv jab  Tenancy 
Act,  1887,  Section  41. 

11  B  mortgaged  his  land  bo  "  A.."  The  cultivating  possession  was  l^it 
with  "  B  "  who  undertook  iu  lieu  thereof  to  pay  "  A  "  a  fixed  rent  with 
a  proviso  that  in  case  of  failure  to  pay  the  rent  the  mortgage  would 
be  foreclosed.  Subsequently  ''  B  "  mortgaged  a  portion  of  the  land  to"  C." 
"  A  "  sued  to  eject  "  B  "  and  "  C  "  on  the  ground  of  non-piyment  of  rent, 
The  first  Court  decreed  the  claim.  On  appeal  the  Collector  maintained 
the  decree  with  respect  to  "  B,"  but  as  regards  "  0  "  held  that  he  could 
not  be  treated  as  plaintiff's  tenant,  and  that  the  claim  as  regards  him 
was  therefore  not  cognizable  by  a  Revenue  Court.  On  farther  appeal 
the  Commissioner,  while  finding  that  the  relation  of  landlord  and  tenant 
did    exist,    dismissed    the   claim,    on    the   ground    that    in    the     deed    of 
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mortgage  which  secured  cultivating  possession  to  *"  B  "  there  was  no 
condition  providing  for  his  ejectment.  The  plaintiff  thereupon  applied 
for  revision. 

.  that  •'  C  "  being  only  a  successor  in  interest  of  *'  B  "  the  relation 
of  landlord  and  tenant  subsieted  between  A  on  the  one  hand,  B  and  C 
on  the  other,  and  that  tlie  right  to  eject  a  tenant-at-will,  being  an 
inherent  right  of  the  tenure,  it  was  not  excluded  by  the  special 
remedy  which  the  deed  of  mortgage  povided. 
Petition    for    revision    of    the     order  of   R.    0.    Y-nwg husband, 

Esq  '  Uundur  Division,  dated  19th  day  of 

October  1904. 

Durga  Das,  for  petitioner. 
Dhanraj  Shah,  for  respondents. 

The  following  judgment  was  delivered  by 

The  Financial  Commissioner. — The  defendants  1  to  8  are  the  2oth  August  1905. 
owners-mortgagors.  I  )ef endants  9  to  1 7  are  their  mortgagees  under 
an  alleged  mortgage  executed  subsequently  to  the  mortgage 
on  which  plaintiff  sues.  The  latter  do  not  appear,  and  the 
appeal  is  heard  against  them  ex  parte.  The  first  Court  found 
that  the  relation  of  landlord  and  tenant  existed  between 
plaintiff  and  all  the  defendants,  and  decreed  ejectment. 

The  Collector  held  as  regards  defendants  9  to  1  7  that  th-.y 
oould  not  be  treated  as  plaintiff's  tenants,  and  that  the  suit 
as  regaids  them  was  net  cognizable  by  a  Revenue  Court.  I 
am  unable  to  accept  this  view.  Staiting  with  this  that 
defendants  1  to  8  are  the  tenants  of  plaintiff  it  was  not  possible 
for  them  to  exercise  the  rights  of  ownership  any  more  than 
it  is  open  to  r,n  ordinary  tenant-at-will  to  exercise  rights  of 
ownership  in  regard  to  his  tenancy.  Section  4  (5)  (6)  of 
the  Tenancy  Act  means  no  more  than  that  a  mortgagee 
cannot  l>e  the  tenant  of  his  mortgagor,  j'.  » •.,  plaintiff  is  not 
the  tenant  of  defendants  1  to  8.  Defendants  1  to  8  could  only 
transfer  to  defendants  9  to  17  what  rights  they  had  in  relation 
to  plaintiff,  i.  e.,  defendants  9  to  17  are  the  successois  in 
interest  of  defendants  1  to  8  so  far  as  plaintiff  is  concerned 
(Section  4(7)). 

The     Commissioner  while    agreeing    that 

landlord   a»id    tenant    does   exist,   finds  that,     under  tie   d^ed 

of   mnrtga  co   on    which    this    relation    is   1      ■  medy  of 

ejectment   is   not   open   to  plaintiff.     I    am  agree 

here   for    several    reasons.     The   right   to  eject  '-at-will 

is    an    inherent   right    of  the   tenure,   and  it  is  not  by 
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the  special  remedy  which  the  deed  of  mortgage  provides. 
That  remedy,  it  may  be  noted,  could  not  now  bo  enforced. 
The  only  remedies  which  the  plaintiff  now  has  against  the 
defendants-tenants  are  the  ordinary  ones  open  to  a  landlord, 
viz.,  a  suit  for  recovery  of  rent  or  for  ejectment  ;  and  there 
is  nothing  to  prevent  plaintiff  putting  either  of  these  remedies 
in  force. 

I  set  aside  the  orders  of  the  two  lower  Appellate  Courts 
and  restore  the  decree  of  the  first  Court  for  the  ejectment 
of  the  defendants  from  the  land. 

Application  alloived. 


K        The  Punjab  record 
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